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AT  INDIANAPOLIS,  NOVEMBER  TERM,  1882,  IN  THE  SIXTY- 
SEVENTH  YEAR  OF  THE  STATE. 


No.  10,173. 

Ex  Parte  Hayes  et  al. 

Dbcedbnts'  Estates. — AUachmefnt  Jar  Contempt  Against  Executor, — MoHon 
fir  New  TriaL — Practice. — ^The  question,  whether  or  not  a  motion  for  an 
attachment  for  contempt  against  an  executor  should  be  verified,  is  not 
raised  bv  a  motion  for  a  new  trial. 

•r 

Saice. —  WiU  Construed. — Full  power  conferred  upon  executors  to  sell  and 
convey  property  without  reporting  the  sales  or  conveyances  for  confirm- 
ation does  not  restrict  the  power  of  the  court  to  require  the  application 
of  the  proceeds  of  such  sales  to  the  payment  of  the  debts  of  the  testator. 

Supreme  Court. — Judgmer^  Objection  to  Form  of, — Exception. — Objection  to 
the  form  or  substance  of  a  judgment  should  be  made  the  subject  of  a 
special  exception  or  motion  to  modify,  shown  by  a  proper  bill  of  excep- 
tions. A  general  exception  "  to  the  judgment  and  the  form  thereof ''  is 
insufficient. 

From  the  Dearborn  C^ircuit  Court. 

TFl  H.  Mathews  and  J,  G.  Dennyy  for  appellants. 
i^.  Adkinson  and  A.  W.  GaineSy  for  appellee. 

Woods,  C.  J. — The  appellants  were  cited,  on  the  petition 
of  Joseph  H.  Burkham,  to  show  cause  why,  as  executors  of 
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the  last  will  of  Joseph  Hayes,  they  had  not  reported,  nor  ap- 
plied  to  the  payment  of  the  debts  of  their  testator,  the  sum  of 
$4,000  which  they  had,  as  was  alleged  in  the  petition,  received 
upon  the  sale  of  certain  real  estate  in  Illinois,  and  had  con- 
verted to  their  own  use.  In  obedience  to  the  citation  the  ap- 
pellants filed  a  report,  in  which  they  said : 

"And  these  executors  have  to  say  in  reference  to  the  sale 
of  the  land  in  Illinois^  *  *  and  the  money  received  by  them 
thei*efor,  that  the  matter  is  in  the  same  condition  that  it  wa» 
when  reported  to  this  court  October  24th,  1881 ;  and  they  say 
that  the  advices  they  last  received  from  their  attorney,  who 
has  the  matter  in  charge,  is  by  letter  dated  February  14th^ 
1882,  and  they  are  advised,  and  believe  it  to  be  true,  that  the 
defendants,  who  are  claiming  some  interest  in  said  land,  have 
paid  the  costs  in  the  first  trial  and  taken  a  new  trial  as  a  mat* 
ter  of  right,  and  it  will  be  disposed  of  if  possible  at  the  next 
term  of  the  court,  and  these  executors  object  to  reporting  said 
sale  and  charging  themselves  with  the  proceeds  thereof  until 
the  said  sale  is  perfected,  which  can  not  be  done  until  said 
matter  is  determined." 

Upon  the  presentation  of  this  report  Burkham  filed  a  mo- 
tion for  an  attachment  against  the  appellants,  alleging  that  the 
report  showed  no  "  sufficient  cause  for  not  paying  said  money  ; 
that  said  sum  of  $4,000  was  received  from  the  sale  of  real  es- 
tate made  in  June,  1881, and  the  real  estate  was  then  conveyed, 
and  the  executors  then  appropriated  said  money  to  their  in- 
dividual use  and  benefit,  and  had  hitherto  fiiiled  and  refused 
to  account  for  the  same.  Wherefore  the  petitioner  moves 
that  the  executors  be  attached  and  imprisoned  for  contempt 
unless  said  money  is  forthwith  paid  on  such  claims,  as  is  re- 
quired by  law. 

Upon  a  heari  ng  of  evidence  the  court  ordered  that  the  motion 
be  sustained,  and  "that  the  executors  pay  to  the  clerk  of  the 
court  $4,000  received  from  the  sale  of  land  in  the  State  of 
Illinois,  with  interest  thereon  from  May,  1881,  when  received,, 
within  ten  days,  and  in  default  they  will  be  in  contempt,  and 
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the  clerk  of  this  court  is  directed  to  issue  an  attachment  against 
them  for  contempt  of  court,  requiring  their  arrest  and  im- 
prisonment in  the  county  jail  until  they  purge  themselves  of 
such  contempt  or  the  further  order  of  the  court  in  the  prem- 
ises. 

The  appellants  moved  for  a  new  trial,  because  the  finding 
and  judgment  were  "  contrary  to  the  evidence,"  "  contrary  to 
the  law  and  the  evidence,"  and  "  were  not  authorized  by  law 
and  the  evidence  offered  in  the  matter."  This  motion  the 
court  overruled ;  the  appellants  excepted,  and  have  assigned 
the  ruling  as  error. 

Whether  a  motion  for  a  new  trial  was  necessary,  and  a 
proper  means  of  saving  any  question,  or  whether  the  proceed- 
ings were  summary,  we  need  not  and  do  not  decide.  See 
Phdps  V.  Martin,  74  Ind.  339. 

Counsel  for  the  appellants  insist  that  the  judgment  should 
be  reversed,  because  the  motion  upon  which  it  was  rendered 
was  not  verified;  but  the  only  error  assigned  being  upon  the 
overruling  of  the  motion  for  a  new  trial,  the  question  is  not 
in  the  record,  and  as  no  exception  was  saved  to  any  ruling 
made  during  the  trial,  the  sole  question,  if  any,  presented  is 
whether  the  finding  is  contrary  to  the  law  or  the  evidence. 

The  evidence  showed  that  the  appellants  had  sold  and  con- 
veyed land  in  Illinois  as  charged  for  the  sum  of  $4,250,  of 
which  all  was  paid  in  cash  except  $250  left  unpaid,  awaiting 
the  settlement  of  a  dispute  concerning  a  lease  of  the  land* 
The  appellants  gave  their  personal  warranty  against  encum- 
brances on  the  land,  but  it  was  not  shown  that  there  was  any 
liability  not  covered  by  that  part  of  the  price  which  was  left 
unpaid.  The  appellants  divided  the  $4,000  received  in  cash 
equally,  and  used  the  same  in  their  private  business.  In  their 
report  of  the  sale  made  to  the  court  on  the  24th  day  of  Oc- 
tober, 1881,  they  said:  "They  have  sold  the  140  acres  of  land 
in  Champaign  county,  Illinois,  to  VanVleck  &  Brothers  for 
$4,250,  the  sale  to  be  perfected  only  when  the  land  is  relieved 
from  encumbrances,  and  the  title  is  not  yet  perfected,  but  suit 
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pending."  The  suit  referred  to  was  shown  to  have  been  dis- 
missed by  the  plaintiff  in  the  action  on  the  8th  day  of  March^ 
1882.  It  was  also  shown  that  before  the  making  of  the  sale 
of  the  land  claims  had  been  allowed  and  judgments  rendered 
against  the  estate  to  the  aggregate  amount  of  (29,000,  of 
which  portions  were  drawing  interest  at  the  rate  of  ten  per 
cent.,  and  other  portions  at  a  less  rate. 

While  this  evidence  clearly  tends  to  show  that  the  appel- 
lants were  withholding  and  using  for  their  private  benefit 
moneys  of  the  estate  which  should  have  been  applied  upon  its 
indebtedness,  it  is  insisted  that  in  doing  so  they  did  not  tran- 
scend the  discretion  and  powers  conferred  on  them  as  execu- 
tors by  the  will.  The  clauses  of  the  will  pertinent  to  the 
subject  are  as  follows : 

"Item  2.  I  will  and  direct  that  my  executors,  hereinafter 
named,  pay  promptly  ray  funeral  expenses  out  of  the  first 
moneys  which  may  come  into  their  hands,  and  then,  as  speed- 
ily as  practicable,  all  my  just  debts. 

•  "  Item  5.  After  the  death  of  my  wife  all  the  estate  left  by 
her,  and  derived  from  me,  as  well  as  the  rents,  profits  and  is- 
sues thereof,  I  will  and  direct  that  the  whole  of  the  same, 
whatever  may  not  consist  of  moneys,  or  what  is  readily  con- 
vertible into  money,  be  by  my  executors  sold,  transferred, 
assigned  or  conveyed  according  to  the  nature  thereof,  and  ' 
converted  into  money  at  the  best  price  that  can  be  obtained 
therefor,  they  alone  being  the  judges  of  what  such  price  should 
be ;  and  for  this  purpose  all  such  property  is  hereby  assigned, 
transferred,  granted  and  conveyed  to  them  in  trust,  for  the 
purposes  hereinafter  named,  with  full  power  and  authority  to 
grant,  bargain,  sell,  convey  and  transfer  and  assign  any  and 
all  such  property  to  the  purchasers  in  fee  simple,  absolutely 
or  otherwise,  without  first  obtaining  the  leave,  license  and 
authority  from  the  otherwise  proper  court,  and  without  be- 
ing required  to  report  any  such  sales,  transfers,  assignments 
or  conveyances  to  such  court  for  confirmation  and  approval, 
and  being  only  required  to  report  to  the  proper  court,  at  the 
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proper  time  or  times,  the  amount  of  the  proceeds  thereof,  and 
of  the  disposition  thereof,  if  any  they  have  made  thereof,  and 
apon  final  settlement  for  final  distribution  among  such  of  i^y 
heirs  who  may  be  entitled  thereto,  under  the  following  pro- 
visions of  this  my  will,  to  report  to  such  court,  fully,  all  the 
proceeds  and  moneys  which  came  into  their  hands,  and  what 
disposition,  if  any,  they  have  made  thereof.'* 

While  the  fifth  item  confers  large  discretionary  powers  upon 
the  executors  in  reference  to  the  sale  of  property  belonging 
to  the  trust,  there  is  nothing  which,  if  it  were  possible  so  to 
do,  puts  any  restriction  upon  the  power  of  the  court  to  require 
prompt  application  of  moneys  received  upon  such  sales  to  the 
payment  of  the  debts  of  the  testator ;  and  upon  the  facts  shown 
in  this  case  it  would  clearly  have  been  proper  for  the  court 
to  have  ordered  the  appellants  to  apply  the  money  in  their 
hands  to  the  payment  of  claims  in  their  proper  order,  and  if, 
after  the  making  of  such  order,  the  appellants,  without  lawful 
excuse,  had  failed  to  obey,  it  would  doubtless  have  been  proper 
for  the  court  to  enforce  obedience  by  attachment.  B.  S.  1881, 
sees.  2383-4,  2393-4 ;  Ex  parte  Wright,  65  Ind.  504 ;  Phelps 
V.  Martin^  supra. 

If^  however,  there  was  any  error,  as  probably  there  was,  in 
ordering  the  money  paid  to  the  clerk,  instead  of  upon  the 
claims  directly,  and  in  commanding  the  clerk  to  issue  an  or* 
der  for  the  commitment  of  the  appellants  without  a  further 
showing  before  and  a  further  order  by  the  court,  the  error  is 
not  presented  by  the  record.  The  bill  of  exceptions  shows 
only  a  general  exception  "  to  the  judgment  and  the  form 
thereof,'*  without  any  statement  of  the  ground  of  objection, 
and  without  any  motion  to  modify ;  and,  as  we  have  seen, 
error  is  assigned  only  upon  the  overruling  of  the  motion  for 
a  new  trial.  R.  S.  1881,  sec.  628,  629;  Kissell  v.  Anderson, 
73  Ind.  485 ;  Adams  v.  LaRose,  75  Ind.  471 ;  Mer)*iU  v.  Pear- 
son, 76  Ind.  44. 

Judgment  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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No.  10,760. 

Overman  v.  The  State. 

Criminal  Law. — Intoxicating  Liquor. — Keeping  Disorderly  House. — Ecidenee. 
— Proof  of  disorder  in  a  single  instance  is  not  sufficient  to  support  a 
prosecution  under  section  2097,  R.  S.  1881,  for  keeping  a  pi  ace,  where 
iiquon  are  sold, in  a  disorderly  manner. 

From  the  Wayne  Circuit  Court. 

F.  V,  Anderson  and  H.  U.  Johnson,  for  appellant. 
F.  T.  Hordj  Attorney  General,  and  C  E,  Shiveley,  Prosecut- 
ing Attorney,  for  the  State. 

NiBLACK,  J. — ^This  was  a  prosecution  against  the  appellant, 
who  was  a  licensed  vendor  of  intoxicating  liquors  by  retail, 
for  keeping  his  house  in  a  disorderly  manner.  R.  S.  1881, 
section  2097. 

The  prosecution  was  commenced  by  the  filing  of  an  aflS- 
davit  before  a  justice  of  the  peace,  where  there  was  a  judg- 
ment against  the  appellant.  Ui)on  an  appeal  to  the  circuit 
court,  and  a  trial  by  the  court,  the  appellant  was  found  guilty 
as  charged,  and  adjudged  to  pay  a  fine  of  $10,  and  costs  of 
suit,  amounting  to  a  considerable  sum. 

Several  questions  were  reserved  upon  the  proceedings  be- 
low, but  the  only  claim  made  here  for  a  reversal  of  the  judg- 
ment is  based  upon  the  alleged  insufficiency  of  the  evidence 
to  sustain  the  finding  of  the  court. 

The  prosecuting  witness,  who  was  thechief  of  police  of  the 
€ity  of  Richmond,  after  describing  the  appellant's  place  of 
business  and  the  business  in  which  he  was  engaged,  said  that 
he,  witness,  had  not  seen  any  fights  since  1881 ;  that  he  had 
frequently  seen  persons  at  the  appellant's  place  of  business, 
in  the  day  time  and  at  night,  two  or  three  times  a  week,  most 
of  the  disorder  there  being  since  1881 ;  that  he  remembered 
the  time  of  the  Jones-Arkenburg  trouble,  and  knew  of  the 
parties  being  arrested,  but  did  not  know  anything  personally 
of  the  difficulty,  only  knowing  that  arrests  were  made. 
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It  was  then  made  to  appear  by  the  evidence  that  one  night 
in  January,  1882,  several  persons,  in  a  more  or  less  intoxi- 
cated condition,  came  to  the  appellant's  saloon,  and,  by  curs- 
ing, swearing,  loud  talking,  hallooing,  threatening  to  fight,  and 
other  violent  demonstrations,  made  quite  a  disturbance  with, 
and  in  the  presence  of,  others  then  present,  refusing  either 
to  desist  or  to  leave  the  premises,  as  requested  by  the  appel- 
lant ;  that  the  conduct  of  these  persons  was  so  threatening 
that  a  policeman,  who  was  called  to  assist  in  restoring  order, 
was  afraid  to  attempt  to  arrest  any  one  of  them  by  himself, 
and  went  out  and  obtained  the  assistance  of  two  other  police- 
men before  arresting  the  principal  offender.  Several  persons 
residing  in  the  immediate  vicinity  testified  that  they  were 
very  much  annoyed  with  the  noise  and  tumult  resulting  on 
this  occasion. 

All  the  evidence  having  relation  to  any  particular  disor- 
derly conduct  at  the  appellant's  saloon,  seemingly  and  un- 
doubtedly, had  reference  to  the  occurrences  on  the  night  in 
question,  and  there  was  no  evidence  tending  to  establish  the 
manner  in  which  his  saloon  was  generally  kept. 

The  appellant,  waiving  all  question  as  to  whether  he  was 
personally  guilty  of  any  misconduct  at  the  time  particularly 
referred  to  by  the  witnesses,  maintains  that  the  evidence  was 
not  snfficient  to  sustain  the  charge  preferred  against  him; 
that  the  evidence  only  established  a  single  case  of  disorder, 
which  was  insuflRcient  to  support  the  charge  that  he  had  kept 
his  house  or  saloon  in  a  disorderly  manner. 

In  referring  to  what  is  required  to  establish  a  charge  that 
a  house  in  which  intoxicating  liquors  are  sold  is  kept  in  a  dis- 
orderly manner,  Bicknell,  in  his  work  on  Criminal  Practice,  at 
page  402,  says :  "  To  prove  this  allegation,  it  seems  necessary 
to  show  that  the  disorder  was  continuous,  or,  at  least,  was 
repeated  often  enough  to  indicate  a  manner  of  keeping.  A 
nuisance  implies  permanence,  and  an  isolated  instance  of  dis- 
orderly conduct  would  not  prove  a  ^  keeping  in  a  disorderly 
manner.' " 
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Wharton  on  Criminal  Law,  also,  classing  a  disorderly  house 
as  a  nuisance,  says  that  "  Nuisance  to  all  the  neighborhood 
need  not  be  proved,  nor,  if  the  house  be  shown  to  be  disor- 
derly, is  proof  of  outside  riot  or  disorder  in  the  vicinity  nec- 
essary. On  the  other  hand,  a  single  riot  does  not  create  a 
disorderly  house,  nor  a  single  act  of  lewdness,  or  even  con- 
tinuous acts  of  lewdness  by  one  person,  a  bawdy-house."  Vol. 
2,  7th  ed.,  sec.  2399. 

Bishop  on  Criminal  Law,  referring  to  tippling  shops,  says : 
"Aside  from  statutory  provisions,  a  crime  is  not  committed 
by  selling  intoxicating  liquor.  But  if  one  keeps  a  house  or 
shop,  open  to  the  public,  and  there  sells  such  liquor  to  persons 
generally,  who  come  together,  and,  stimulated  by  it,  or  other- 
wise, make  disturbance,  or  commit  acts  of  immorality,  or  in 
any  manner  violate  public  decency  and  decorum,  his  place  is 
a  disorderly  house,  and  he  may  be  indicted."  Vol.  1,  5th 
ed.,  sec.  1113. 

This  extract  from  Bishop  carries  with  it  the  obvious  im- 
plication that  disorder  in  a  tippling  house  must  be  to  some 
extent,  at  least,  continuous,  to  make  the  place  a  disorderly 
house.     State  v.  Reckards,  21  Minn.  47 ;  Dtmnaway  v.  State, 

9  Yerger,  350. 

Counsel  for  the  State  admit  the  rule  to  be  that  a  single  riot 
or  disorderly  occurrence  does  not  create  a  disorderly  house, 
but  insist  that  the  testimony  of  the  prosecuting  witness  estab- 
lished the  commission  of  other  acts  of  disorder  within  the 
period  of  time  covered  by  the  affidavit,  thus  showing  repeated 
instances  of  disorder  during  that  time,  and  giving  a  disorderly 
character  to  the  manner  in  which  the  house  was  kept.  In 
this  connection  it  ought,  perhaps,  to  be  stated  that  when  the 
prosecuting  witness  was  interrogated  as  to  particular  instances 
of  disorder  at  the  appellant^s  saloon,  of  which  he  had  any 
knowledge,  he  referred  only  to  the  same  occurrences,  on  a 
night  in  January,  1882,  concerning  which  the  other  witnesses 
at  the  trial  testified  as  herein  above  set  forth,  and  told  what 
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he  saw,  heard  and  did  on  that  occasion.  As  mu>st  have  been 
Dbserved,  in  his  allusion  to  the  Jones- Arkenbiirg  trouble,  he 
did  not  in  any  way  directly  connect  it  with  the  appellant's 
^oon.  Besides,  .all  he  said  concerning  that  trouble  was 
merely  hearsay  evidence.  As  we  construe  the  testimony  of 
the  prosecuting  witness,  he  claimed  to  have  personal  knowl- 
edge of  only  one  disturbance  at  the  appellant's  place  of  busi- 
ness, and  that  was  the  one  to  which  all  the  other  witnesses 
made  reference  as  above. 

What  we  have  said  brings  us  necessarily  to  the  conclusion 
that  the  finding  of  the  court  was  not  sustained  by  sufficient 
evidence,  and  that,  for  that  reason,  a  new  trial  ought  to  have 
been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


No.  10,474. 
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168    601 
Criminal.  Law. — Penal  Department  of  Indiana  Reformatory  for  Women  and  88      g 

GiHs.— State  Prison.— Repeal  0/ Statute.— Statute  Construed.-'The  penal  de-  -^  ^^i 

partment  of  the  Reformatory  for  Women  and  Girls,  established  under  the  88  ^ 

act  of  May  13th,  1869  (sections  6162  to  6202,  R.  S.  1881),  is  a  State  prison  ^.5? ^ 

within  the  meaning  of  that  expression,  as  used  in  the  act  of  April  14th,. 
1881,  ''concerning  public  offences  and  their  punishment";  and  the  tak- 
ing efiect  of  the  later  act  did  not,  in  terms  or  by  implication,  repeal  or 
abrogate  any  of  the  provisions  of  the  older  statute. 

Same. — Congpiraey. — Acts  and  Declarations  of  Co- Conspirator. — Original  Evi- 
dence,— Trial  Court. — Prima  Facie  Case. — When  the  trial  court  is  satisfied 
that  the  offered  evidence  tends  to  establish  piima  facU  the  fact  of  a  con- 
spiracy between  the  parties,  every  act  or  declaration  of  any  party  to  the- 
conspiracy,  in  furtherance  of  the  common  design,  whether  done  or  said 
before  or  after  the  formation  of  such  conspiracy,  is  competent  original 
evidence  against  each  and  all  of  the  parties. 

Samz. — Evidence. — Impeachment  of  Witness. — General  Moral  Character. — Be- 
U^  €f  Impeobcking  Wttness.—WheTe,  in  a  criminal  cause,  either  party  seek* 
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to  impeach  the  evidence  of  any  witness,  the  f^encral  moral  character  of 
such  witness  may  be  given  in  evidence ;  but,  in  such  case,  the  opinion 
of  the  impeaching  witness,  on  direct  or  cross  examination,  as  to  whether 
or  not  he  would  believe  the  witness  sought  to  be  impeached  under  oath, 
is  not  competent  evidence  and  ought  to  be  excluded. 

From  the  Decatur  Circuit  Court. 

E.  P,  Ferris,  W.  A.  Moore,  Bennett,  W.  W.  Spencer 

and  J.  S.  Ferris,  for  appellant. 

F.  T.  Hovd,  Attorney  General,  M.  D.  Tdckett,  Prosecuting 
Attorney,  and  J.  D,  Miller,  for  the  State. 

HoWK,  J. — In  this  case  the  indictment  first  charged,  in  fall 
iind  technical  language,  one  Aaron  Frazer  with  murder  in  the 
first  degree,  in  and  by  his  shooting  and  killing  one  John  M. 
Walton  on  the  9th  day  of  January,  1882,  at  and  in  Decatur 
<county,  Indiana ;  and  the  indictment  then  proceeded  as  fol- 
lows : 

"And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present  and  charge  that  the  said  Ellen  V.  Walton  was 
then  and  there  accessory  before  the  fact  to  the  said  felony,  and 
before  the  commission  thereof  by  the  said  Aaron  Frazer  as 
aforesaid,  to  wit,  on  the  said  ninth  day  of  January,  A.  D. 
1882,  at  and  in  the  said  county  of  Decatur,  and  State  of  In- 
diana, said  Ellen  Walton  did  then  and  there  unlawfully,  felo- 
niously, wilfully,  purposely  and  with  premeditated  malice, 
counsel,  procure,  command,  urge,  hire,  aid  and  abet  the  said 
Aaron  Frazer,  and,  in  other  ways  to  the  grand  jurors  unknown, 
help,  assist,  aid  and  abet  the  said  Aaron  Frazer  to  commit  the 
said  felojiy  in  manner  and  form  aforesaid." 

Upon  arraignment  and  a  plea  of  not  guilty,  the  issues  joined 
were  tried  by  a  jury,  and  the  following  verdict  was  returned, 
to  wit: 

"  We,  the  jury,  find  the  defendant  guilty  as  charged  in  the 
indictment,  and  that  she  be  imprisoned  in  the  penal  depart- 
ment of  the  Indiana  Reformatory  Institution  for  Women  and 
Girls  during  life."         (Signed)  "John  Blue,  Foreman." 

The  appellant's  motion  for  a  venire  de  novo  having  been 
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overruled,  and  her  exception  saved  to  the  ruling,  the  court 
rendered  judgment  against  her  in  accordance  with  the  verdict. 
Afterwards,  at  the  same  term  of  the  court,  the  appellant's 
motion  for  a  new  trial  was  also  overruled,  and  to  this  deci- 
sion she  excepted  and  appealed  from  the  judgment  rendered  to 
this  court. 

The  first  question  presented  and  discussed  by  counsel  re- 
lates to  the  punishment  assessed  against  the  appellant  in  the 
verdict  of  the  jury,  and  confirmed  by  the  judgment  of  the 
court  It  is  earnestly  insisted  by  the  appellant's  counsel  that 
at  the  time  of  the  trial  of  this  cause,  and  of  the  rendition  of 
the  judgment  therein,  there  was  no  law  in  force  in  this  State 
which  authorized  the  jury  in  their  verdict  of  guilty,  as  charged 
10  the  indictment,  to  assess  the  appellant's  punishment  at  im- 
prisonment in  the  penal  department  of  the  Indiana  Reformatory 
Institution  for  Women  and  Girls  during  life.  This  objection  to 
the  verdict  was  presented  to  the  trial  court  in  the  written  motion 
for  a  venire  de  novo,  and  as  cause  for  a  new  trial,  and  by  an  ex- 
ception to  the  judgment,  and  the  error,  if  it  be  an  error,  is 
properly  saved  in  the  record,  and  the  question  must  be  de- 
cided. 

In  section  49  of  the  felony  act  of  June  10th,  1852,  it  was 
provided  that  an  accessory  before  the  fact  should  sufler  the 
same  punishment  and  penalties  which  were  by  law  prescribed 
for  the  punishment  of  the  principal ;  and  in  section  4  of  the 
same  act  it  was  provided  that  any  person  convicted  of  murder 
in  the  first  degree  might,  instead  of  being  sentenced  to  death, 
in  the  discretion  of  the  jury,  be  imprisoned  in  the  State's 
prison  during  life.  Under  these  statutory  provisions,  the  sex 
of  the  criminal  was  not  necessarily  to  be  considered  in  assess- 
ing the  punishment;  and  so  the  law  continued  until  the  act 
of  May  13th,  1869,  "to  establish  a  Female  Prison  and  Re- 
formatory Institution  for  Girls  and  Women,"  etc.,  took  ^ect 

• 

and  became  a  law.     In  section  16  of  that  act  it  was  provided 
as  follows : 
^After  the  penal  department  of  said  institution  shall  have 
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been  proclaimed  open  for  the  reception  of  female  convicts,  as 
hereinbefore  provided,  it  shall  not  be  lawful  for  any  court  to 
sentence  any  female  convict  to  the  State  prison  upon  convic- 
tion of  any  crime,  but,  thereafter,  every  female  convict  shall 
be  sentenced  to  imprisonment  in  the  penal  department  of  the 
institution  created  by  this  act;  and  the  terra  of  imprison- 
ment for  which  such  female  convict  may  be  sentenced  shall 
be  any  period  of  time  for  which  she  might,  on  conviction^ 
have  been  sentenced  to  the  State  prison  at  or  prior  to  the 
passage, of  this  act."     Section  6177,  R.  S.  1881. 

The  effect  of  this  section,  after  it  became  in  force,  was  to 
amend  or  modify  all  the  provisions  of  the  felony  laws,  so 
that  thereafter  women  and  girls  could  not,  upon  conviction  of 
any  crime,  be  sentenced  to  the  State  prison,  previously  exist- 
ing and  known  by  that  name. 

So  the  law  remained  until  the  19th  day  of  September,  1881, 
when  the  act  of  April  14th,  1881,  "  concerning  public  offences 
and  their  punishment,"  took  effect  and  became  the  law.  Sec- 
tion 3  of  this  act  (section  1904,  R.  S.  1881,)  provides  as  fol- 
lows : 

"  Whoever  purposely  and  with  prom(!ditated  malice,  *  ^ 
*  *  *  kills  any  human  being,  is  guilty  of  murder  in  the  first 
degree,  and,  upon  conviction  thereof,  shall  suffer  death  or  be 
imprisoned  in  the  State  prison  during  life,  in  the  discretion 
of  the  jury." 

And  in  section  213  of  the  act  of  April  19th,  1881,  "con- 
cerning proceedings  in  criminal  oases,"  which  act  also  became 
a  law  on  the  19th  day  of  September,  1881  (section  1788,  R, 
S.  1881),  it  was  provided  as  follows: 

"Every  person  who  shall  aid  or  abet  in  the  commission  of 
any  felony;  or  who  shall  counsel,  encourage,  hire,  command, 
or  otherwise  procure  such  felony  to  be  committed, — shall  be 
deemed  an  accessory  before  the  fact,  and  may  be  tried  and 
convicted  in  the  same  mauner  as  if  he  were  a  principal,  and 
either  before  or  after  the  principal  offender  is  convicted,  and 
charged  or  indicted ;  and  upon  such  conviction  he  shall  suffer 
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the  .same  punishment  and  j3enalties  as  are  prescribed  by  law 
for  the  punishment  of  the  principal." 

So  fer  as  this  case  is  concerned  it  is  provided,  in  section 
300  of  the  public  offence  act  of  April  14th,  1881,  that  "All 
laws  in  conflict  with  this  act  are  hereby  repealed.'* 

Upon  these  statutory  provisions  of  recent  enactment  the 
appellant's  counsel  found  their  argument  in  support  of  their 
position,  that  the  law  in  force  at  the  time  of  the  trial  did  not 
authorize  the  jury,  in  their  verdict  of  guilty,  to  assess  the  ap- 
pellant's punishtnent  at  imprisonment  in  the  penal  depart- 
ment of  the  Indiana  Reformatorv  Institution  for  Women  and 
Girls  during  life.  The  criminal  laws  of  1881  provide,  in 
effect,  that  every  person,  without  regard  to  sex,  who  may  be 
found  guilty,  whether  as  a  principal  or  as  an  accessory  before 
the  fact,  of  murder  in  the  first  degree,  "  shall  suffer  death,  or 
be  imprisoned  in  the  State  prison  during  life,  in  the  discretion 
of  the  jury."  It  will  be  observed  that  the  only  imprisonment 
provided  for  as  a  punishment  for  murder  in  the  first  degree, 
either  of  the  principal  or  of.  the  accessory  before  the  fact,  is 
in  the  State  prison ;  and  that,  by  the  public  offence  act  of 
April  14th,  1881,  all  laws  in  conflict  therewith  are  expressly 
repealed.  It  is  contended  by  the  appellant's  counsel  that,  by 
force  of  the  provisions  of  the  criminal  laws  of  1881,  and  of 
the  express  repeal  of  all  laws  in  conflict  therewith,  section  16, 
above  quoted,  of  the  act  of  May  13th,  1869,  establishing  a 
female  prison,  is  repealed ;  and  that  there  is  no  other  law  now 
in  force  which  authorized  the  jury  to  assess  the  appellant's 
punishment  at  imprisonment  in  the  penal  department  of  the 
Indiana  Reformatory  Institution  for  Women  and  Girls.  The 
fallacy  of  this  contention  lies  in  the  fact,  as  it  seems  to  us, 
that  it  assumes  that  the  penal  department  of  the  Indiana  Re- 
formatory Institution  is  not  a  State  prison ;  when,  under  the 
law  providing  for  the  establishment,  management  and  govern- 
ment of  the  institution,  its  penal  department  is  in  every  sense 
a  State  prison,  as  much  so  as  either  of  the  other  State  prisons, 
Sees.  6162  to  6202,  R.  S.  1881. 
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We  are  of  the  opinion,  therefore,  that  the  provisions  of  sec- 
tion 16,  above  quoted,  of  the  act  of  May  13th,  1869,  establish-- 
ing  a  female  prison,  are  not  repealed,  either  expressly  or  by 
implication,  by  the  criminal  laws  of  1881,  but  are  still  in  fiill 
force ;  and  that  the  punishment  assessed  against  the  appellant 
in  the  verdict  of  the  jury  was  authorized  by  law.  It  follow» 
that  no  error  was  committed  by  the  court,  as  we  think,  in 
overruling  the  motion  for  a  venire  de  novo,  or  the  motion  for 
a  new  trial  for  the  alleged  error  in  the  verdict,  and  that  the 
exception  to  the  judgment  was  not  well  taken. 

It  is  claimed  by  the  appellant's  counsel  that  the  verdict  of 
the  jury  was  not  sustained  by  sufficient  evidence,  and  w^as 
contrary  to  law.  The  indictment  charged  that  the  murder 
of  John  M.  Walton  was  comhiitted  by  Aaron  Frazer,  and 
that  the  appellant  was  an  accessory  before  the  fact  in  the  com- 
mission of  the  felony.  The  theory  of  the  prosecution  against 
the  appellant  is  that  the  murder  of  John  M.  Walton  was  the 
result  of  a  conspiracy  by  and  between  one  Oscar  M.  Garrett, 
Aaron  Frazer  and  the  appellant  to  commit  that  particular 
crime;  that  Frazer  was  the  active  agent  in  the  perpetration 
of  the  murder;  but  that,  before  the  fact,  Garrett  and  the  ap- 
pellant counselled,  procured,  commanded,  urged  and  hired 
Frazer  to  commit  the  murder.  Appellant's  counsel  concede 
in  their  brief  that  "  the  evidence  shows  that  Oscar  M.  Gar- 
rett and  Aaron  Frazer  conspired  together;  but,"  they  say,, 
"there  is  no  evidence  of  any  conversations  between  appellant 
and  Garrett,  and  but  one  between  appellant  and  Frazer.'*^ 
Counsel  add:  "There  is  no  proof  whatever  of  any  conversa- 
tion between  the  appellant  and  Garrett  in  reference  to  any 
conspiracy ;  she  was  not  present  at  any  conversation  between 
Garrett  and  Frazer  in  reference  to  the  killing,  or  in  reference 
to  any  acts  of  violence  toward  John  M.  Walton." 

Aaron  Frazer  was  the  principal  witness  for  the  State  in 
this  prosecution,  and  the  major  part  of  his  evidence  on  the 
trial  would  have  been  irrelevant  and  incompetent,  in  the  ab- 
sence of  proof  to  the  satisfaction  of  the  trial  court,  that  a 
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conspiracy  existed  between  Garrett,  Frazer  and  the  appellant 
for  the  murder  of  John  M.  Walton  at  and  before  the  coiu- 
mission  of  the  crime,  and  that  it  was  the  result  of  the  con- 
spiracy. On  this  point  Mr.  Greenleaf  says :  "A  foundation 
must  first  be  laid  by  proof  sufficient  in  the  opinion  of  the 
judge  to  establish  prima  facie  the  feet  of  conspiracy  between 
the  parties,  or  proper  to  be  laid  before  the  jury  as  tending  to 
establish  such  fact.  The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  thus  shown,  every  act  and  declara- 
tion of  each  member  of  the  confederacy,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common  ob- 
ject, is,  in  contemplation  of  law,  the  act  and  declaration  of 
them  all ;  and  is  therefore  original  evidence  against  each  of 
them.  It  makes  no  difference  at  what  time  any  one  entered 
into  the  conspiracy.  Every  one  who  does  enter  into  a  com- 
mon purpose  or  design  is  generally  deemed,  in  law,  a  party  to 
every  act  which  had  before  been  done  by  others  and  a  party 
to  every  act  which  may  afterwards  be  done  by  any  of  the 
others  in  furtherance  of  such  common  design."  1  Greenl. 
Ev.,  section  111.    Jones  v.  State,  64  Ind.  473. 

It  is  earnestly  insisted  by  the  appellant's  counsel  that  the 
evidence  was  not  sufficient  to  establish  prima  facie  the  ap- 
pellant's connection  with  the  conspiracy,  admitted  to  have 
been  shown  between  Garrett  and  Frazer,  for  the  murder  of 
John  M.  Walton.  We  are  of  the  opinion,  however,  that  the 
evidence  in  regard  to  the  appellant's  entry  into  and  connection 
with  that  conspiracy  between  Garrett  and  Frazer  was  suffi- 
cient to  justify  the  trial  court  in  permitting  it  to  be  intro- 
duced to  the  jury  as  tending  to  establish  such  fact.  The  con- 
spiracy between  Grarrett  and  Frazer  was  shown  by  the  testimony 
of  Frazer ;  and  his  testimony  also  tended  to  show  that  Garrett 
had  communicated  the  fact  of  their  conspiracy  to  the  appel- 
lant, and  to  establish  her  connection  therewith.  In  giving  a 
conversation  between  the  appellant  and  herself,  Frazer  testi- 
fied as  follows :  "  She  asked  me  if  her  man  had  been  there? 
I  told  her  that  he  had  been  there  and  was  gone.     She  asked 
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me,  what  did  he  have  to  say  ?  I  told  her  he  said  a  good  many 
things,  as  usual.  She  asked  me  if  he  said  anything  about 
putting  ^  Jack '  out  of  the  way.  She  called  her  husband  *  Jack ' 
and  Garrett '  her  man.'  Says  I,  he  did ;  Mrs.  Walton,  says 
I,  how  is  this?  She  said  anything  he  wants  done  or  said  it 
was  all  right ;  for  there  was  nothing  that  she  had  she  thought 
was  too  good  for  him.'' 

It  was  proper,  we  think,  that  this  testimony  should  go  to 
the  jury,  as  tending  to  establish  the  fact  of  a  conspiracy  by 
and  between  the  appellant  and  Garrett  and  Frazer,  for  the 
murder  of  John  M.  Walton.  Of  course,  the  weight  to  be 
given  to  the  evidence,  and  the  credibility  of  the  witness,  were 
s  alike  questions  for  the  jury.  When  the  jury  and  trial  court 
were  satisfied  of  the  fact  of  the  conspiracy  for  the  murder  of 
Walton,  and  that  the  appellant  was  in  the  conspiracy,  there 
was  an  abundance  of  evidence  to  establish  her  guilt  and  sus- 
tain her  conviction.  We  can  not  disturb  the  verdict  on  the 
evidence,  even  though  it  may  seem  to  us  that,  if  we  had  been 
on  the  jury;  we  should  have  reached  a  different  conclusion 
and  found  a  different  verdict.  For  the  question  was  one  of 
fact  peculiarly  within  the  province  of  the  jury,  and  the  evi- 
dence was  to  satisfy  the  minds  of  the  jury,  not  the  minds  of 
this  court,  beyond  a  reasonable  doubt,  of  the  guilt  of  the  ap- 
pellant of  the  crime  charged.  The  evidence,  if  believed,  may 
have  satisfied,  and  doubtless  did  satisfy,  the  jury  that  appellant 
was  a  member  of  the  conspiracy  for  the  murder  of  her  hus- 
band ;  and  we  can  not  say,  by  any  means,  that  the  evidence  was 
not  sufficient  to  authorize  and  justify  the  verdict  of  the  jury. 
The  appellant's  counsel  next  complain  of  the  rulings  of  the 
trial  court,  in  admitting  in  evidence  certain  statements  or 
declarations  made  by  Grarrett  before  the  murder  of  Walton, 
in  the  absence  of  the  appellant.  One  of  these  declarations  of 
Garrett,  made  six  weeks  before  the  murder,  and  testified  to  by 
two  witnesses,  was  to  the  following  effect :  "  He  said  there 
was  something  terrible  going  to  happen ;  he  said  he  would 
not  tell  us,  but  that  we  would  hear  it  soon  after  it  happened.'^ 
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The  other  statement  of  Grarrett,  made  about  three  weeks  be- 
fore the  murder  and.  testified  to  by  three  ^yitnesses,  was  iu 
substance  as  follows:  "Garrett  was  talking  about  how  un- 
fortanate  the  Walton  family  had  been — the  accidents  they 
liad  in  the  family.  He  ju9t  made  the  remark  that  that  was  the 
second  time  the  coroner  was  called,  and  it  would  not  be  the 
last  time;  and  the  next  time  he  would  be  called  for  one  of 
their  own."  It  is  claimed  by  appellant's  counsel  that  these 
declarations  of  Garrett,  made  in  the  absence  of  the  appellant, 
were  not  competent  evidence  against  her.  Upon  the  theory, 
however,  that  a  conspiracy  between  her  and  Garrett  and  Frazer 
for  the  murder  of  her  husband  was  ahown  prima  facie  to  ex- 
ist, it  seems  to  us  that  these  evil-boding  declarations  of  Grar- 
rett, made  pending  the  conspiracy  and  before  the  murder  was 
committed,  were  admissible  in  evidence  for  what  they  were 
worth,  against  the  appellant  as  one  of  the  conspirators.  These 
declarations  were  shown  to  have  been  made  during  the  pen- 
dency of  the  criminal  enterprise  and  before  its  abcomplish- 
ment;  and,  while  they  were  not  indicative  of  the  appellant's 
guilt,  they  tended  to  show  that  Grarrett's  mind  was  brooding 
over  the  conspiracy,  of  which  she  then  was  or  thereafter  be- 
came a  member,  for  the  murder  of  John  M.  Walton.  Stand- 
ing alone,  of  course  these  declarations  amount>ed  to  but  little, 
if  anything;  but,  yrheu  coupled  with  other  facts  and  circum- 
stances in  evidence,  their  tendency  was  to  show  that  the  al- 
leged conspiracy  was  even  then  afoot.  In  their  admission  in 
evidence,  therefore,  the  court  committed  no  error  which  would 
authorize  the  reversal  of  the  judgment  below.  Williams  v. 
State,  47  Ind.  568. 

It  was  the  theory  of  the  State,  in  the  trial  of  this  cause, 
that,  in  the  murder  of  John  M.  Walton,  Aaron  Frazer  acted, 
by  the  procurement  of  both  Garrett  and  the  appellant.  The 
State  sought  to  show  by  its  evidence  that  Garrett  and  the  ap- 
pellant were  influenced  by  the  same  motives  and  had  a  com- 
mon de.sign  in  view,  in  seeking  the  death  of  John  M.  Walton. 
Vol..  88.-2 
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The  theory  of  the  State  was  that  an  adulterous  connection  ex- 
isted between  Garrett  and  the  appellant,  that  the  presence  of 
John  M.  Walton  interfered  with  their  illicit  intercourse,  ami 
that  they  had  a  common  purpose  and  design  in  procuring* 
Frazer  to  kill  Walton  and  put  him  out  of  the  way  of  their 
enjoyment  of  their  unholy  love.  For  the  purpose  of  showing 
the  existence  of  an  illegal  and  improper  intimacy  between 
Garrett  and  the  appellant,  the  court  admitted  evidence  of 
many  circumstances  trivial  in  themselves  and  apparently  im- 
material; but  these  circumstances,  when  combined  and  unex- 
plained, tended  to  establish  and  point  out  the  motive,  design 
or  purpose  which  influenced  or  actuated  them  in  their  con- 
spiracy with  Frazer  for  the  removal,  by  murder,  of  John  M* 
Walton  out  of  the  way  of  their  lustful  intercourse.  Some  of 
these  circumstances  seem  to  us  to  be  immaterial  and  entitled 
to  very  little  weight;  but  we  do  not  think  that  they  preju- 
diced the  substantial  rights  of  the  appellant,  and,  therefore, 
their  admission  in  evidence  affords  no  sufficient  ground  for 
the  reversal  of  the  judgment.  If  we  were  to  set  out  and  com- 
ment upon  each  of  the  alleged  errors  of  law  in  relation  to  the 
evidence  in  the  case,  this  opinion  would  be  unnecessarily  pro- 
longed ;  for  it  would  be  unavailing  to  the  appellant,  and  na 
good  purpose  would  be  subserved  thereby.  It  will  suffice  to- 
say  that,  in  our  opinion,  no  substantial  error  was  committed 
by  the  court  in  its  rulings  in  regard  to  the  admission  of  evi- 
dence. 

After  the  appellant  had  testified  as  a  witness  in  her  own  be- 
half, the  State  produced  one  Ellis  Slifer  as  a  witness,  who  tes- 
tified, in  chief,  that  he  knew  the  general  moral  character  of 
the  appellant  in  the  neighborhood  in  which  she  lived,  and  that 
it  was  bad.  On  cross-examination  the  appellant  asked  the 
witness  Slifer  the  following  question : 

"  From  your  knowledge  of  her  general  moral  character,  as. 
you  have  testified,  state  whether  or  not  you  would  believe 
Ellen  V.  Walton  under  oath  ?  " 

The  State  objected  to  this  question,  on  the  ground  that  it 
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was  "immaterial,  irrelevant  and  illegal,"  and  the  coort  sus- 
tained the  objection,  and  the  appellant  at  the  time  excepted^ 
Appellant's  counsel  insist  that  the  question  to  the  witness  wa& 
proper,  and  that  the  court  erred  in  sustaining  the  State's  ob- 
jection thereto.  We  are  of  the  opinion,  however,  that  the 
question  was  not  a  proper  one,  even  on  cross-examination, 
and  that  the  objection  of  the  State  thereto  was  correctly  sus- 
tained. In  section  1803,  R.  S.  1881,  it  is  provided  as  follows: 

"  In  all  questions  affecting  the  credibility  of  a  witness,  his 
general  moral  character  may  be  given  in  evidence." 

This  section  is  a  part*of  the  criminal  code  of  1881,  but  the 
same  provision,  in  precisely  the  same  words,  is  found  in  sec- 
tion 505,  R.  S.  1881,  as  a  part  of  the  civil  code  of  1881.  The 
question  of  the  credibility  of  a  witness  is,  in  every  case,  a 
question  for  the  jury  or  the  trier  of  the  facts.  Where  the 
credibility  of  a  witness  is  in  question  in  any  case,  criminal 
or  civil,  his  general  moral  character  in  the  neighborhood  in 
which  he  lives  may  be  given  in  evidence,  to  be  considered  by 
the  trier  of  the  &cts  in  determining  the  credibility  and  weight 
of  his  testimony  in  the  case  in  hand.  It  is  wholly  immaterial 
whether  some  other  witness  would  or  would  not  believe  the 
particular  witness  under  oath ;  especially  so,  as  the  opinion 
or  belief  of  such  other  witness  upon  the  question  might  be 
founded  on  or  controlled  by  matters  of  personal  knowledge, 
about  which  no  enquiry  could  be  properly  made.  This  ques- 
tion was  considered  by  this  court  in  Spivey  v.  Staky  8  Ind. 
405,  where  it  was  said :  "  The  jury  were  not  bound  by  the 
opinion  of  the  impeaching  witnesses  as  to  whether  they  could 
believe  the  prosecuting  witness.  The  jury  would  believe  or 
disbelieve  her  upon  their  own  judgment  of  the  facts  in  the 
case  bearing  upon  the  point.  The  opinions  of  the  impeach- 
ing witnesses,  as  to  the  credibility  of  the  prosecuting  witness, 
were  probably  improperly  admitted  in  evidence.  The  weight 
of  authority  is  thought  to  be  against  the  admission  of  such 
opinions,  and  general  principles  seem  to  us  to  he  so."  See, 
also,  IndianapoliSfdo.,  R,  W.  Co,  v.  Anthony,  43  Ind.  183, and 


20  SUPREME  COURT  OF  INDIANA, 


Walton  V.  The  State. 


Meyncke  v.  Siatey  ex  rel.y  68  Ind.  401.  We  can  not  say  that  the 
question  under  consideration  has  been  squarely  decided  in  any 
of  the  previous  decisions  of  this  court,  but  we  are  satisfied 
that  our  conclusion  in  this  case  is  right. 

Appellant's  counsel  complain  of  the  action  of  the  court  in 
sustaining  the  State's  objections  to  certain  questions  pro- 
pounded to  the  appellant  as  a  witness  in  her  own  behalf,  in 
relation  to  what  was  said  between  her  and  the  sheriff,  after 
her  arrest,  between  her  hous%and  St.  Paul,  and  in  relation  to 
what  questions  Grarrett  asked  her,  at  an  interview  between 
them,  after  her  arrest,  in  Hoover's  skloon,  and  also  as  to  what 
Ghirrett  said  to  her,  at  that  time,  when  she  got  up  to  go  away. 
Without  considering  and  commenting  upon  these  questions 
»epai'ately,'in  this  opinion,  we  may  say  generally  in  relation 
thereto  that  a  careful  examination  of  the  record  and  of  the 
arguments  of  counsel  in  connection  therewith  has  led  us  to 
the  conclusion  that  no  substantial  error  was  committed  by 
the  court  in  either  of  the  rulings  complained  of. 

It  is  earnestly  insisted  by  the  appellant's  counsel  that  the 
trial  court  erred  in  its  instructions  to  the  jury,  given  of  its 
own  motion.  Each  of  the  instructions  complained  of  has  been 
carefully  considered  by  this  court,  and  the  conclusion  has  been 
reached  that  the  trial  court  committed  no  substantial  error  in 
either  of  those  instructions  as  applied  to  the  case  at  bar.  Nor 
can  we  say  that  the  court  erred  in  its  refusal  to  give  the  jury 
certain  of  the  instructions  asked  by  the  appellant.  Indeed, 
we  think  that  the  court  gave  the  jury  the  law  fully  and  fairly 
applicable  to  the  case  made  by  the  evidence ;  and,  certainly,  it 
seems  to  us,  from  our  reading  of  the  record,  that  the  appellant 
had  a  just  and  impartial  trial,  in  strict  conformity  with  the 
law,  and  that  she  has  no  legal  cause  of  complaint  in  regard 
to  any  of  the  proceedings  below.  The  judgment  against  her 
in  this  case  seems  to  us  to  have  been  "  tempered  with  mercy.'' 

The  judgment  is  affirmed,  with  costs. 

Petition  fot  a  rehearing  overruled. 
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Pbactice. — OomplainL — Qood  After  Verdict. — A  defective  complaint  will  be        |142  207 

held  good  after  verdict  where  it  may  be  fairly  implied  from  the  verdict 

that  the  facts  not  alleged  were  nevertheless  proved. 

Same. — Inierrogaiories  to  Jury. —  Verdict. — It  is  error  to  refuse  to  send  special 
questions  to  the  jury  as  asked,  material  to  the  issues,  to  be  answered 
with  a  general  verdict,  unless  the  court  sends  others  covering  the  same 
points. 

Maucious  Prosecution. — Complaint. — Where,  in  the  complaint  in  aa 
action  for  a  malicious  prosecution,  there  are  allegations  of  malice,  want 
of  probable  cause  and  an  unsuccessful  prosecution,  or  allegations  from 
which  these  material  facts  may  be  inferred,  the  complaint  may  be  held 
good  after  verdict 

Same. — A  complaint  in  such  action,  averring  that  "on  motion  and  request 
of  th^  defendant,  made  in  person,  said  affidavit,  prosecution  and  charges 
were  dismissed,  and  plaintiff  was  not  required  to  go  to  trial  thereon,* 
sufficiently  shows  that  the  prosecution  has  ended. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg  and  D.  C.  Anthony,  for  appellant. 
/.  B.  Merriwether,  for  appellees. 

ElLiIOTT,  J.— The  appellees,  who  are  husband  and  wife, 
brought  this  action  to  recover  damages  for  a  malicious  prose- 
cution instituted  against  the  latter  by  the  appellant. 

The  complaint  was  not  attacked  in  the  court  below,  but  is 
here  assailed  by  the  assignment  of  errors.  We  are,  therefore, 
to  test  the  complaint  by  the  rules  which  prevail  in  cases  where 
the  pleading  is  not  questioned  until  after  verdict.  It  is  a 
&miliar  rule  that  many  defects  are  aided  by  a  verdict,  and 
that  after  verdict  all  reasonable  intendments  will  be  made  in  , 
fiivor  of  the  pleading.  The  part  of  the  complaint  which 
charges  the  malicious  prosecution  reads  thus :  "And  the  de- 
fendant, unjustly  and  maliciously  contriving  and  intending  to 
imprison,  harass  and  injure  plaintiff  Elizabeth  Waterbury, 
felsely,  maliciously,  and  without  probable  cause,  on  the  9th 
day  of  April,  1881,  by  his  affidavit,  subscribed  and  sworn  to 
before  William  King,  a  justice  of  the  peace  within  and  for 
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Clark  county,  Indiana,  charging  plaintiff  Elizabeth  Water- 
bury,  with  Abiatha  Watcrbury  and  Susan  Mclsou,  on  the  7th 
<lay  of  April,  1881,  at  the  county  of  Clark,  and  State  of  In- 
diana, unlawfully  and  with  force  and  arms,  and  violently  and 
v.ith  menaces  and  force,  and  violently  take  and  keep  unlaw- 
ful possession  by  force  and  violence  of  certain  real  estate  in  said 

Clark  county,  being  then  and  there  the  property  of Clark, 

and  then  and  there  caused  to  be  issued  by  said  King,  justice 
of  the  peace  as  aforesaid,  a  warrant  for  the  arrest  of  the  plain- 
tiff Elizabeth  Waterbury  upon  the  charges  contained  in  said 
affidavit,  and  upon  which  warrant  plaintiff  Elizabeth  was  ar- 
rested by  a  constable,  and  bond  required  for  her  appearance 
before  said  justice  at  a  future  day ;  that  plaintiff  was  arrested 
near  the  town  of  Henryville,  in  said  county,  more  thjin  twenty 
miles  distant  from  the  county  seat  and  the  jail  of  said  county ; 
that  said  Elizabeth  \vas  required  by  said  justice  to  give  bond 
for  her  appearance  before  him  at  a  time  five  days  after  her 
arrest ;  that  she  was  unable  to  give  the  bond  required,  and  by 
the  mittimus  of  said  justice  was  committed  to  the  jail  of 
Clark  county,  and  was  therein  confined  by  the  sheriff  of  said 
county  for  the  period  of  three  days/' 

The  language  used  by  the  pleader  is  inaccurate,  the  whole 
frame  of  the  pleading  is  inartistic,  and  the  meaning  somewhat 
obscure,  but,  notwithstanding  this,  we  regard  it  as  good  after 
verdict.  It  avers  that  there  was  malice,  an  unsuccessful  prose- 
cution, and  want  of  probable  cause,  and  these  are  the  principal 
dements'of  a  malicious  prosecution.  1  Hilliard  Torts,  437. 
While  the  allegations  upon  these  points  are  not  satisfactory, 
still  there  is  enough  to  make  the  complaint  good  after  verdict, 
for  there  are  certainly  allegations  from  which  these  material 
facts  may  be  implied.  The  rule  upon  this  subject  is  thus  stated 
by  Mr.  Gould:  "For  ifthepleadingof  the  party,  for  whom  such 
a  verdict  has  been  found,  is  faulty,  in  omitting  some  particular 
fact  or  circumstance,  without  which  he  ought  not  to  have 
judgment,  but  which  is,  nevertheless,  implied  in,  oritiferrible 
from,  the  finding  of  those  facts,  which  are  expressly  alleged 
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and  found  ;  the  pleading  is  aided,  (because  the  omission  is  sup- 
plied), by  the  verdict :  In  other  words,  the  court,  in  such  a 
case,  must  presume  that  the  fact  or  circumstance  omitted  was 
proved  to  the  jury."     Gould  PL,  ch.  10,  section  12. 

It  is  contended  that  the  complaint  does  not  show  that  the 
prosecution  had  ended.  We  think  it  does.  The  allegation 
on  this  point  is  as  follows :  '^  On  the  motion  and  request  of 
the  defendant  made  in  person,  said  affidavit,  prosecution  and 
charges  were  dismissed,  and  plaintiff  was  not  required  to  go 
to  trial  thereon."  RicfUer  v.  Koster,  45  Ind.  440 ;  Leever  v. 
HamiU,  67  Ind.  423;  Cooley  Torts,  186. 

Appellant,  at  the  proper  time  and  in  due  form,  presented  to 
the  court  six  interrogatories,  and  prayed  that  they  be  submit- 
ted to  the  jury  and  answers  required  in  the  event  that  they 
elected  to  i^turn  a  general  verdict.  The  court  refused  to  sub- 
mit the  interrogatories  asked,  and  submitted  three  others. 

It  is  the  duty  of  the  court  to  require  the  jury  to  answer 
pertinent  and  material  interrogatories  when  properly  re- 
quested, in  case  they  elect  to  return  a  general  verdict.  It  was 
error  to  refuse  those  asked  in  this  case  unless  we  can  see  from 
the  record  that  those  framed  by  the  court  fully  covered  the 
ground  embraced  within  those  asked  by  counsel. 

It  is  no  doubt  true  that  the  court  may  frame  interrogato- 
ries of  its  own  and  submit  them  instead  of  those  framed  by 
the  parties.  If,  however,  the  interrogatories  prepared  by  the 
court  do  not  fully  cover  the  pertinent  and  material  points  em- 
bra<:ed  in  those  asked  by  the  parties,  it  will  be  error  to  refuse 
the  latter.  In  this  instance  we  think  the  interrogatories  did 
not  fairly  cover  the  points  upon  which  those  of  the  appellant 
required  the  jury  to  pass.  The  interrogatories  of  the  court 
required  the  jury  to  answer  only  as  to  general  conclusions 
from  the  evidence ;  while  those  of  the  appellant  required  them 
to  answer  as  to  specific  questions  of  ^act,  but  which  had  a 
direct  and  material  bearing  upon  the  issues  made  by  the 
pleadings. 

Judgment  reversed. 
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No.  10,794. 

McDougal  v.  The  State. 

CRncCNAL  Law. — Murder. — Insanily. — Prewmptwn„ — Evidence. — Instruction^ 
— Burden  cf  Procf. — Where  the  question  of  the  prisoner's  sanity  is  in 
issue,  upon  a  trial  for  murder,  it  is  error  to  instruct  the  jury  that  '^The 
law  presumes  sanity  in  all  cases,  and  the  burden  of  overthrowing  the 
presumption  is  upon  the  defendant ;  but  it  is  not  necessary  that  this  pre- 
sumption should  be  overthrown  by  a  preponderance  of  evidence.  If  the 
evidence  given  by  the  defendant  has  been  sufficient  to  raise  a  reasonable 
doubt  of  the  defendant'^  sanity,  then  the  general  question  of  his  sanity 
is  presented,  and  then,  if  upon  the  whole  evidence  on  both  sides  a  reason- 
able doubt  exists  of  his  sanity,  he  is  entitled  to  the  benefit  of  that  doubt.'' 
If  the  doubt  is  created  solely  by  the  State's  own  evidence,  the  defend- 
ant is  equally  entitled  to  an  acquittal. 

Same. — Indructions. — An  erroneous  instruction  is  not  cured  by  another 
which  contradicts  it  and  is  correct. 

From  the  Clark  Circuit  Court. 

D.  G.  Anthony  and  M,  Clegg,  for  appellant. 
F.  T.  Hord,  Attorney  General,  W.  B.  Hord  and  F.  B.  Burke, 
Prosecuting  Attorney,  for  the  State. 

ZoLLARS,  J. — Upon  an  indictment  charging  murder  in  the 
first  degree,  appellant  was  tried,  convicted  and  sentenced  U> 
suflFer  death.  The  facts  in  the  case,  as  shown  by  the  evidence 
on  the  part  of  the  State,  are  substantially  as  follows :  Appel^ 
lant,  with  his  wife  and  children,  resided  in  Jeffcrsopville ;  on 
the  —  day  of  September,  1882,  the  wife  of  appellant  was  away 
from  home  at  work ;  having  been  absent  for  a  while  in  the 
evening,  appellant  returned  at  about  8  o'clock ;  brought  an 
ax  into  the  house,  and,  holding  it  up,  said  to  his  daughter,  a 
girl  of  fourteen:  "Look  at  this;  this  is  what  I  am  going  to 
kill  your  mother  with  when  she  comes  home."  He  had  been 
making  threats  that  he  would  kill  his  wife  for  four  or  five 
years.  He  left  the  ax  in  the  house  and  was  absent  again  until  9 
o'clock.  Upon  his  return,  the  daughter  having  retired,  he 
spent  an  hour  in  conversation  with  her.  Nothing  seems  to 
have  been  said  in  this  conversation  in  relation  to  his  wife. 
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She  returned  home  at  about  10  o'clock.  Upon  her  return  ap- 
pellant asked  her  why  she  had  not  waited  for  him  to  accom- 
pany her  to  Louisville.  She  answered,  "I  did  wait  until  6 
o'clock,  and  thought  you  was  not  coming."  He  said  "  You 
were  ashamed  to  go  with  me."  To  this  she  answered,  ^^Any 
one  would  be  ashamed  to  go  with  you  in  those  rags."  This 
conversation  was  heard  by  a  person  in  another  part  of  the 
house,  who  states  that  immediately  thereafter  he  heard  a 
blow.  The  daughter  seems  to  have'  been  asleep  when  the 
mother  returned.  When  she  awoke,  the  mother  was  sitting 
upon  a  chair  near  her  bed.  Appellant  said  to  his  wife,  ^^  Shut 
your  mouth."  The  wife  answered,  "  I  won't  do  it  until  you 
shut  yours."  He  replied,  "Pll  make  you."  Upon  saying 
this  he  got  the  ax  and  struck  the  wife  a  blow  upon  the  head. 
The  daughter  tried  to  get  the  ax  from  him,  but  did  not  suc- 
ceed. He  struck  the  wife  with  it  again,  before  the  daughter 
ran  into  the  yard.  Persons  from  another  portion  of  the  house 
arrived  at  the  door  in  a  short  time,  and  saw  himfinflicting 
additional  blows.  He  met  them  at  the  door  and  told  them 
that  he  had  killed  his  wife  with  an  ax,  and  invij^ed  them  in  to 
see  for  themselves.  Afterwards  he  went  into  the  yard. with 
one  of  his  small  children,  and  tried  to  quiet  it.  He  asked 
those  present  to  cut  his  head  off  with  the  ax  and  bury  him 
beside  his  wife.  After  a  short  time  he  sent  for  a  policeman^ 
waited  until  he  arrived,  and  told  him  he  wanted  to  die  as  soon 
as  possible.  On  the  following  morning  he  told  a  policeman 
at  the  jail  that  he  had  killed  liis  wife,  and  where  the  ax  would 
be  found. 

Under  the  proper  pleas,  as  required  by  sections  1763  and 
1764,  R.  S.  1881,  the  defence  was  based  upon  the  alleged  in- 
sanity of  appellant.  Two  physicians  were  called  by  appellant 
to  testify  upon  this  question.  One  of  them  testified  that  he 
could  not  say  that  appellant  was  of  unsound  mind,  but  could 
«y  that  he  has  but  very  little  intellect.  The  other  testified 
that  in  his  opinion  appellant  was  not  of  unsound  mind.  Ap- 
pellant was  a  witness  in  his  own  behalf,  and  testified  that  he 
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and  his  wife  had  been  slaves;  were  married  soon  after  they 
became  free ;  that  they  had  no  quarrels,  and  that  no  jealousy 
•existed  on  the  part  of  either;  that  he  did  not  recollect  dis- 
tinctly what  took  place  on  the  night  his  wife  died ;  that  he 
Avas  not  afraid  to  die,  and  thought  he  would  go  to  a  better 
^orld. 

The  error  assigned  in  this  court  is  the  overruling  of  the 
motion  for  a  new  trial.  The  serious  question  presented  by 
the  record  is  the  giving  of  the  seventeenth  instruction  by  the 
court.  The  portion  of  which  complaint  is  made  is  as  follows : 
^^  The  law  presumes  sanity  in  all  cases,  and  the  burden  of 
overthrowing  the  presumption  is  upon  the  person  who  alleges 
insanity ;  but  it  is  not  necessary  that  such  presumption  should' 
be  overthrown  by  a  preponderance  of  evidence ;  and,  in  this 
case,  if  the  evidence  given  by  defendant  has  been  sufficient  to 
raise  in  the  minds  of  the  jury  a  reasonable  doubt  of  his  sanity, 
then  the  general  question  is  presented  to  the  jury  whether  or 
not  the  crime  was  committed  by  him  while  responsible  for 
his  acts ;  and  then,  upon  the  whole  evidence  in  the  case  as  in- 
troduced by  both  the  defendant  and  the  State,  if  a  reasonable 
doubt  exists  as  to  defendant's  sanity  at  the  time  he  committed 
the  act,  he  is  entitled  to  the  benefit  of  the  doubt."  This  in- 
struction starts  out  with  the  proposition,  substantially,  that 
unless  the  defendant  had,  by  affirmative  evidence,  created  a 
reasonable  doubt  as  to  his  sanity  at  the  time  the  crime  charged 
was  committed,  that  question  was  not  before  the  jury  for  con- 
sideration. This,  we  think,  was  erroneous.  One  of  the  aver- 
ments, and  one  of  the  essential  elements  in  the  offence  of 
murder,  is  malice.  Murder  is  said  to  be  committed  when  a 
person  of  sound  mind  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being,  and  under  the  king's  peace,  with 
malice  aforethought,  either  express  or  implied.  3  Coke  Inst* 
47 ;  4  Bl.  Com.  195;  Chit.  Crim.  Law,  724. 

Malice  is  just  as  essential  to  the  offence  as  is  the  killing, 
and  the  State  is  called  upon  to  prove  the  one  as  clearly  as  the 
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other.  It  is  not  always  possible  or  necessary  to  prove  malice 
by  the  same  kind  of  evidence.  It  may  often  be  inferred  from 
the  killing  and  surrounding  circumstances^  in  which  case  it 
is  said  to  be  implied,  but  it  is  nevertheless  proven.  There 
can  be  no  criminal  intent  when  the  mental  condition  of  the 
accused  is  such  that  he  is  incapable  of  forming  one ;  and  hence 
it  mast  appear  from  the  evidence  beyond  a  reasonable  doubt 
that,  at  the  time  of  the  commission  of  the  offence  charged,  the 
mental  condition  of  the  defendant  was  such  that  he  was  capable 
of  forming  an  intent.  There  is  a  legal  presumption  that  all 
pers&ns  are  sane.  In  a  case  like  this  that  presumption  oper- 
ates as  evidence  in  behalf  of  the  State;  and,  if  the  other  evi- 
dence on  the  part  of  the  State  does  not  overthrow  it,  the  State 
may  rest  upon  it  as  sufficient.  The  defendant  may  overthrow 
the  evidence  on  the  part  of  the  State,  or  so  weaken  it  by 
counter  proof,  that,  upon  the  whole  evidence,  the  issue  may  not 
be  established  in  favor  of  the  State  beyond  a  reasonable  doubt. 
Polkv.  State,  19  Ind.  170;  Bradley  v.  State,  31  Ind.  492; 
Snyder  V.  State,  59  Ind.  105;  People  v.  Garbutt,  17  Mich.  9; 
State  V.  Bartldi,  43  N.  H.  224;  Ogletree  v.  StaU,  28  Ala. 
«93;  State  \,  Crawford,  11  Kan.  32. 

In  a  case  like  this,  where  the  plea  of  insanity  is  in,  the  ques- 
tion of  the  sanity  or  insanity  of  the  accused,  is  before  the 
jury,  and  is  to  be  passed  upon  by  them,  whether  the  defend- 
ant has  introduced  evidence  upon  the  subject  or  not.  It  is 
the  duty  of  the  jury  to  consider  not  only  the  evidence  directed 
specially  to  the  question  of  the  mental  condition  of  the  ac- 
cused, but  also  all  circumstances  developed  by  the  evidence 
bearing  upon  that  question.  In  some  cases  the  circumstances 
attending  the  killing,  and  the  whole  evidence  on  the  part  of 
the  State,  may  be  such  as  to  completely  overthrow  the  pre- 
sumption of  sanity  without  any  evidence  at  all  oh  the  part  of 
the  defendant. 

How  much  weight  the  conduct  of  the  accused  and  the  cir- 
cumstances attending  the  killing  should  have,  as  bearing  upon 
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the  question  of  his  sanity,  we  do  not  decide,  but  we  think 
they  were  such  that  he  had  the  right  to  have  them  considered 
by  the  jury,  whether  he  introduced  any  evidence  or  not.  We 
can  not  know  what  weight  the  jury  may  have  given  to  the 
testimony  on  the  part  of  the  defendant.  Unless  they  regarded 
it  as  sufficient  of  itself  to  raise  a  reasonable  doubt  of  his  sauitv, 
they  could  not,  under  this  instruction, consider  that  question. 
Other  instructions,  perhaps,  stated  the  law  upon  the  subject 
correctly,  but  the  seventeenth  was  not  withdrawn,  and  taken 
together  they  would  tend  to  mislead  rather  than  enlighten  the 
jury.  An  erroneous  instruction  in  a  criminal  case  can  not  be 
corrected  by  another  which  states  the  law  correctly,  unless  the 
erroneous  instruction  be  thereby  plainly  withdrawn  from  the 
jury.  Kingen  v.  Stale,  45  Ind.  518  ]  Howard  v.  Staiey  50  Ind. 
190.  If  instructions  are  inconsistent  with  each  other,  so  that 
the  jury  are  left  in  doubt  or  uncertainty  as  to  the  law  appli- 
cable to  the  facts  of  the  case,  the  judgment  will  be  reversed* 
Ktrland  v.  State,  43  Ind.  146  (13  Am.  R.  386). 
.  As  the  judgment  must  be  reversed  on  account  of  error  in 
giving  the  seventeenth  instruction,  we  need  not  consider  other 
questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  grant  a  new  trial. 
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No.  9998. 

Breitweiser  et  al.  V.  Fuhrman  et  al. 

Highway. — Location  of. — Petitioners. — County  Commissioners. — Where  there 
is  no  question  made  at  the  time,  the  record  of  the  county  board  as  to  the 
number  and  qualifications  of  the  petitioners  for  a  highway  and  the  notice 
given,  finding  them  sufficient,  is  concluhive,  and  can  not  be  questioned 
in  the  subsequent  proceedings. 

Same. — Practice. — Appeal  to  Circuit  Court. — As  to  what  questions  may  be 
litigated  on  appeal  from  an  order  of  the  county  board  establishing  the 
highway,  when  there  was  no  appearance  to  resist,  quceref 
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•Save: — Appearance. — In  general,  on  appeal  by  one  who  appeared  below,  ob- 
jections can  not  be  made  in  the  circuit  court  which  were  not  made  before 
the  board. 

Saxe.— Alter  an  order  establishing  a  highway,  it  is  too  late  to  make  ob- 
jections; the  remedy  then  is  by  appeal. 

ifAME. — PUing  BemoniUranee  on  Appeal. — Damages. — In  such  case,  where  it  is 
fhowtk  by  affidavit  on  appeal  that  the  appellants  did  in  fact  appear  be- 
fore the  coanty  board,  and  were  by  the  misconduct  of  said  board  pre- 
Tented  from  filing  remonstrances  in  time,  it  is  error  in  the  circuit  court 
to  refuse  to  permit  them  to  ISle  remonstrances  claiming  damages. 

Firom  the  Dubois  Circuit  Court. 

K  A,  Ely  and  J.  L.  Britz,  for  appellants. 

W.  A.  Traylor  and  W.  8.  Hunter,  for  appellees. 

BiCRNELLiy  C.  C. — This  was  an  application  for  the  location 
of  a  highway.  The  appellees  were  the  petitioners.  The 
countv  board  found  and  entered  of  record  that  twelve  free- 
holders  of  the  county  had  signed  the  petition,  and  that  six  of 
them  were  residents  in  the  immediate  neighborhood  of  the 
proposed  road,  and  that  due  notice  of  the  application  had  been 
given  by  posting  notices  in  three  of  the  most  public  places 
in  the  immediate  neighborhood  of  the  proposed  road ;  this  was 
at  the  June  term,  1881^  of  the  commissioners'  court;  at  that 
term  there  was  no  appearance  against  the  petition^  so  that  the 
action  of  the  county  board  thus  entered  of  record  was  conclu- 
sive. In  lAiile  v.  Thompson,  24  Ind.  146, 150,  this  court  said, 
in  reference  to  these  matters:  "The  time  for  this  inquiry, 
then,  precedes  the  appointment  of  viewers.  It  can  not  be  made 
afterward,  and  it  must  be  made  at  that  time,  whether  any 
one  appears  to  raise  the  objection  or  not.  If  any  one  should 
appear  at  the  time  the  petition  is  presented,  and  raise  the  ob- 
jection, we  think  he  mightdoso,  and  produce  evidence  touch- 
ing th6  question  of  jurisdiction,  without  a  plea  in  abatement. 
If  the  objection  is  not  made  at  that  time,  the  finding  and  judg- 
ment of  the  board  upon  that  subject,  entered  of  record,  is  in 
wich  a  case  conclusive."  This  ruling  was  followed  in  Wright 
V.  WelU,  29  Ind.  354,  and  has  been  affirmed  and  repeated  in 
numerous  cases.  See  Green  v.  Elliott,  86  Ind.  53,  where  the 
cases  are  cited. 

At  said  June  term  viewers  were  appoiiitcd  to  view  the  pro- 
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posed  highway,  with  Instructions  that  if  in  their  opinion  the 
same  were  practicable  and  the  road  would  be  of  public  utility 
tliey  should  mark  and  lay  out  the  same  to  the  width  of  thirty 
feet,  and  report  at  the  next  meeting  of  the  board. 

The  statute,  1  R.  S.  1876,  p.  531,  section  16,  requires  that 
upon  such  an  appointment  of  viewers  the  county  auditor  shall 
issue  a  precept  to  the  viewers,  and  that  they,  after  being  sworn^ 
if  they  shall  deem  the  highway  of  public  utility,  shall  lay  out 
and  mark  the  same  on  the  best  ground,  not  running  through 
any  person's  enclosure  of  a  year's  standing  without  the  owner'* 
consent,  unless,  upon  examination,  a  good  way  can  not  other- 
wise be  had,  provided  that  where  the  road  is  laid  out  upon 
the  line  dividing  the  land  of  two  persous  each  shall  give  half 
the  road.  The  statute  does  not  require  that  the  precept  shall 
state  anything  about  enclosures.  The  proper  precept  was  issued 
in  this  case,  and  the  viewers  at  the  next  term,  September  term, 
1881,  reported  that  they  had  laid  out  and  marked  the  road  of 
the  width  of  thirty  feet,  fifteen  feet  on  each  side  of  the  line 
described  in  the  petition,  and  in  their  report  they  repeated 
the  description  given  in  the  petition,  and  said,  '^  We  report 
said  road  favorable,  and  of  great  public  utility."  But  they 
said  nothing  in  their  report  about  enclosures.  As  to  enclos- 
ures, this  court  held  in  Crosshy  v.  O'Brien,  24  Ind.  325,  330, 
that  when  the  report  is  silent  as  to  enclosures,  it  must  be 
assumed  that  there  was  no  such  enclosure,  or  that  the  owner 
had  given  the  requisite  consent,  and  that  on  appeal  a  general 
verdict  for  the  petitioners  ought  to  be  regarded  as  covering 
that  question ;  and  that  the  course  required  by  the  statute 
where  enclosures  interfere,  is  a  thing  not  necessary  to  give 
jurisdiction,  but  a  proceeding  in  the  matter  after  jurisdiction 
has  been  obtained ;  and  that  as  to  proceedings  in  the  cause 
after  jurisdiction  has  been  obtained,  the  same  presumption  in 
support  of  their  regularity  will  be  indulged  as  in  ordinary 
cases  in  courts  of  general  jurisdiction. 

It  appears  upon  the  record  that  the  viewers  were  "  duly 


sworn." 
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At  said  September  term  there  is  the  following  entry :  "Cornea 
now  Peter  Breitweiser  with  a  sworn  statement  to  dismiss  the 
foregoing  report,  which  statement  was  overruled  and  dismissed 
by  the  board."  It  is  not  stated  in  the  record  when  that  sworn 
statement  was  presented  to  the  county  board,  but  it  evidently^ 
was  not  presented  until  after  the  final  action  of  the  county 
board  establishing  the  road,  because  the  record  shows  that, 
OQ  the  6th  of  September,  1881,  "the  board,  having  considered 
the  same,  accept  said  report,  and  it  is  by  the  board  ordered 
that  said  highway  be  and  the  same  is  established;  that  it  be 
opened  to  the  width  of  thirty  feet;  and  the  auditor  is  hereby 
directed  to  certify  the  same  to  the  trustees  of  the  proper  town- 
ships, and  said  viewers  are  discharged." 

The  record  also  contains  a  copy  of  said  sworn  statement  of 
Peter  Breitweiser,  by  which  it  appears  that  the  same  was  not 
sworn  to  until  September  7th,  1881,  which  was  the  day  after 
the  establishment  of  the  road,  as  shown  by  the  record.  It 
was  then  too  late  to  object.  Breitweiser  having  been  duly 
notified,  and  having  failed  to  appear  until  after  the  final  action 
of  the  county  board,  the  dismissal  of  his  sworn  statement  was 
apijarently  right. 

Breitwciser^s  only  remedy  was  an  appeal  to  the  circuit  court. 
He  did  appeal,  making  an  affidavit  showing  his  interest.  Thi» 
was  necessary,  because  the  record  showed  that  he  did  not  ap- 
pear before  the  county  board  until  after  the  establishment  of 
the  road.  Without  such  affidavit  he  could  not  appeal.  OdelC 
V.  JenMnSy  8  Ind.  522.  George  Breitweiser  also  became  an 
appellant  by  filing  a  like  affidavit. 

Sections  19  and  23  of  the  highway  act  of  1852  provide 
that,  at  any  time  before  final  action  of  the  county  board,  any 
person  through  whose  land  the  highway  may  pass  may  file  a 
remonstrance  claiming  damages,  and  that  any  freeholder  of 
the  county  may  file  a  remonstrance  against  the  public  utility 
of  the  road,  whether  it  passes  through  his  land  or  not.  It 
has  been  decided  in  a  great  many  cases,  collected  and  reviewed 
in  Green  v.   Elliott^  supra,  that  a  party  who  has  appeared 
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before  the  county  board  and  failed  there  to  make  either  of 
said  remonstrances,  can  not  afterwards  make  them  on  appeal 
in  the  circuit  court.  Such  a  person  can  object  to  and  litigate 
in  the  circuit  court  only  the  matters  objected  to  and  litigated 
before  the  countv  board.  The  issues  to  be  tried  in  the  cir- 
ouit  court  are  the  issues  made  below,  not  new  ones,  except  so 
far  as  such  issues  are  subject  to  proper  amendments  under  the 
general  rules  of  law  (see  Hedrick  v.  Hedrick,  55  Ind.  78 ; 
Cummina  v.  Shields,  34  Ind.  154),  and  except  that  where  the 
petition  is  so  insufficient  as  to  form  no  basis  for  the  action 
of  the  board,  an' objection  thereto  would  be  fatal  at  any  stage 
of  the  proceeding.  Hays  v.  Campbell,  17  Ind.  430;  Hughes 
V.  Sellers^  34  Ind.  337  ;  ShvJte  v.  Decker,  51  Ind.  241 ;  DeLong 
V.  Schimmel,  58  Ind.  64;  McDonald  v.  Wilson,  59  Ind.  54; 
Scraper  v.  Pipes,  59  Ind.  158;  Doctor  v.  Hartman,  74  Ind. 
221.  In  the  present  case,  however,  the  record  of  the  county 
commissioners  shows  an  appearance  before  the  county  board 
after  the  road  had  been  established,  and  that  was  equivalent 
to  no  appearance ;  and  the  question  is  made,  what  is  the  prac- 
tice on  an  appeal  in  such  a  case? 

Since  the  leading  case  of  Kemp  v.  Smith,  7  Ind.  471,  which 
was  decided  in  1856,  only  two  highway  causes  have  been 
brought  to  this  court  on  appeal  by  parties  who  had  not  ap- 
peared below;  these  are  Doggy  v.  Goats,  19  Ind.  259^ and 
Hays  V.  Parrish,  52  Ind.  132.  There  is  a  third  case,  in  which 
a  person,  who  had  not  appeared  below,  was  permitted  to  be- 
come a  party -in  the  circuit  court  to  a  remonstrance  filed  by  the 
appellants  before  the  county  board.  This  court  held  that  he 
assumed  the  position  of  the  original  remonstranls,  and  could 
make  no  objection  which  they  were  debarred  from  making. 
Smith  V.  Alexander,  24  Ind.  454. 

In  all  cases,  whether  the  appeal  be  taken  by  a  party  or  by 
a  person  not  a  party,  all  the  original  papers  in  the  application 
must  be  before  the  circuit  court.  Purviance  v.  Drover,  20  Ind. 
238.  There  the  court  said :  "  It  is,  however,  quite  obvious  that 
the  circuit  court  had  no  authority  to  try  the  case,  for  the  reason 
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that  the  original  petition  and  remonstrance^  and  the  original 
reprts  of  the  viewers  and  reviewers,  do  not  appear  to  have 
been,  before  it." 

In  Moore  v.  Smock,  6  Ind.392,the  appeal  was  held  to  have 
been  properly  dismissed  by  the  circuit  court  because  the  origi- 
nal papers  were  not  there.  Malone  v.  Hardesty,  1  Ind.  79 ; 
WheaUeyy,  Hanria,  23  Ind.  518 ;  Beeler  v.  Hantsch,  5  Blackf. 
594.  The  reports  of  the  viewers  and  reviewers,  however, 
have  no  significance  as  evidence ;  they  are  not  competent. 
Grimwood  v.  Maeke,  79  Ind.  100;  Coyner  v.  Boyd,  55  Ind. 
166 ;  Freek  v.  Christian,  55  Ind.  320. 

In  the  case  of  Hays  v.  Parriah,  supra,  where  the  appellant 
had  not  appeared  before  the  county  board,  and  had  filed  no 
claim  for  damages  in  the  circuit  court,  it  was  held  that  a  ver- 
dict and  judgment  on  the  question  of  public  utility  only  were 
not  erroneous,  but  it  is  not  expressly  stated  that  if  such  a  claim 
bad  been  made  in  the  circuit  court  it  would  have  been  con- 
sidered. 

In  the  other  case,  Daggy  v.  Coais,  supra,  where  there  was 
an  appeal  without  any  appearance  before  the  county  board, 
there  is  nothing  decided  as  to  what  objections  may  be  made 
in  the  circuit  court  by  such  appellants.  The  case  of  Kemp  v. 
Smithj  supra,  shows  that  some  of  the  proceedings  before  the 
oouQty  board  are  not  in  any  case  to  be  repeated,  such  as  the 
original  petition,  notice,  etc.,  and  the  cases  of  Little  v.  Thomp- 
mn,  supra,  and  Wright  v.  Wells,  supra,  show  that  the  action 
of  the  county  board  in  reference  to  the  signatures  of  the  pe- 
titioners and  their  residence  and  the  posting  of  notices  is, 
when  entered  of  record,  conclusive;  therefore,  these  matters 
are  not  to  be  enquired  into  on  the  appeal,  but  the  object  of 
the  appeal  is,  as  stated  in  Kemp  v.  Smith,  supra,  "  to  give  the 
parties  the  benefit  of  a  trial  of  questions  of  fact,  in  a  court 
where  a  jury  can  be  called,  *  and  the  points  in  controversy  ju- 
dicially determined."  But  we  need  not  determine  in  this  case 
the  question  made  as  to  the  rights  of  an  appellant  who  made 
Vol.  88.-3 


34  SUPREME  COURT  OF  INDIANA, 

Breitweiser  el  al.  v.  Fuhrman  el  al. 

no  appearance  before  the  county  board,  because  it  was  shown 
to  the  circuit  court,  as  will  hereafter  be  seen,  that  notwith- 
standing the  record  of  the  county  board  the  appellants  did 
appear  before  that  tribunal  in  proper  time. 

In  the  circuit  court  the  appellants  Peter  Breitweiser  and 
George  Breitweiser  moved  to  dismiss  the  petition  and  pro- 
ceedings because, 

1st.  Said  petition  does  not  state  facts  sufficient  to  consti- 
tute a  basis  for  the  order  establishing  said  highway. 

2d.  Said  petition  does  not  state  facts  sufficient  to  authorize 
an  order  establishing  said  highway. 

3d.  Said  petition  does  not  set  forth  the  beginning,  course 
or  terminus  of  said  highway. 

This  motion  was  overruled.  They  also  filed  a  motion  to 
set  aside  the  report  of  the  viewers  and  the  order  establishing- 
said  highway,  and  all  the  proceedings  subsequent  to  the  pe- 
tition^ and  that  the  cause  be  remanded  to  the  county  board, 
with  orders  to  proceed  anew  from  the  filing  of  the  petition,  or 
else  that  said  Peter  Breitweiser  and  George  Breitweiser  be 
permitted  to  file  their  remonstrance  against  the  public  utility 
of  the  road  and  claiming  damages,  and  be  permitted  to  show 
that  said  road  runs  through  their  enclosures  of  more  than  two 
years'  standing  without  the  consent  of  either  of  them,  and 
that  a  good  way  can  otherwise  be  had. 

This  motion  was  supported  by  an  affidavit,  stating  that  the 
viewers  made  their  report  on  the  second  day  of  the  Septem- 
ber term,  1881,  of  the  county  board,  at  which  time  said  Breit- 
weisers  appeared  before  the  board  by  their  attorney  and  stated 
that  there  would  be  objections  to  said  report,  and  that  the 
board  fixed  the  next  day  at  9  o'clock  a.  m.,  which  was  Sep- 
tember 7th,  1881,  for  the  hearing  of  said  objections,  at  which 
time  said  Peter  Breitweiser  appeared  by  his  attorney  and  filed 
his  motion  to  vacate  and  set  aside  said  report,  and  said  board 
stated  that  they  would  give  their  decision  at  2  o'clock  p.  M. 
of  said  day ;  that,  in  consequence  of  such  statement,  no  objec* 
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tions  to  said  petition  were  then  filed ;  that  at  fifteen  minutes 
before  2  o'clock  p.  m.  of  said  day  said  Peter  Breitweiser  came 
before  the  board  and  offered  then  to  file  the  remonstrance  of 
himself  and  George  Breitweiser  and  thirty-seven  others,  all 
of  them  being  freeholders  of  the  county,  on  the  ground  that 
the  load  would  not  be  of  public  utility ;  that  said  board  then 
informed  them  that  they  were  too  late,  and  that  the  road  had 
already  been  established;  that  said  board  would  not  permit 
said  remonstrance  to  be  filed ;  that  said  Peter  and  George  fully 
relied  upon  the  statement  of  the  board  that  the  decision  of 
the  motion  to  vacate  the  report  would  not  be  made  until  the 
hour  so  fixed  by  the  board,  and  for  that  reason  only  delayed 
filing  their  remonstrance. 

The  circuit  court  overruled  the  motion  to  remand  the  pro- 
ceedings to  the  county  board,  but  permitted  said  Peter  and 
George  to  file  a  remonstrance  on  the  ground  of  public  inutility, 
which  they  filed.  The  said  Peter  and  George  then  asked  leave 
to  file  in  the  circuit  court  their  separate  remonstrances  claim- 
ing damages,  which  the  court  refused.  They  then  asked  leave 
to  file  an  amended  remonstrance,  showing  that  said  highway 
would  pass  through  their  enclosures  of  more  than  one  year's 
standing,  etc.,  which  the  court  also  refused.  The  cause  was 
tried  by  a  jury,  who  returned  the  following  verdict:  "  We,, 
the  jury,  find  for  the  petitioners,  and  that  the  proposed  high- 
way is  a  work  of  public  utility ;  that  the  same  passes  through 
enclosures  of  more  than  one  year's  standing,  but  that  a  good 
way  can  not  be  had  around  said  enclosures ;  that  the  same 
ought  to  be  opened,  kept  in  repair  and  established  as  a  public 
highway,  as  prayed  for  in  the  petition.  We  farther  find  that 
more  than  twelve  of  the  petitioners  are  resident  freeholders 
of  Dubois  county,  Indiana,  six  of  whom  reside  in  the  imme- 
diate neighborhood  of  the  proposed  highway,  and  that  notice 
had  been  given  of  the  pendency  of  this  petition  by  the  peti- 
tioners, by  posting  up  notices  in  three  of  the  most  public 
places  in  the  neighborhood  of  the  proposed  highway  at  least 
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twenty  days  before  the  first  day  of  the  June  term,  1881,  of 
the  board  of  commissioners  of  said  county,  and  that  the  same 
passes  over  the  lands  as  stated  in  the  petition.'^ 

Upon  this  verdict  a  judgment  was  rendered  over  a  motion 
for  a  new  trial  by  the  remonstrants^  and  they  appealed.  They 
assign  errors  as  follows : 

1.  The  appellees'  petition  does  not  state  fects  sufficient  to 
warrant  or  authorize  the  opening,  location  or  establishment 
of  a  public  highway. 

2.  The  court  erred  in  overruling  the  appellants'  motion  to 
dismiss  the  petition  and  proceedings. 

3.  The  court  erred  in  overruling  the  appellants'  motion  to 
remand  the  case  to  the  commissioners,  with  an  order  to  pro- 
ceed anew  from  the  filing  of  the  petition. 

4.  The  court  erred  in  refusing  permission  to  the  appellants 
to  file  an  amended  remonstrance,  on  the  ground  that  the  pro- 
posed highway  would  run  through  their  enclosures  of  more 
than  one  year's  standing  without  their  consent. 

5.  6  and  7.  The  court  erred  in  refusing  to  permit  appel- 
lants to  file  their  separate  remonstrances  for  damages,  and  in 
refusing  to  allow  the  jury  to  pass  upon  and  assess  said  damages. 

8.  The  court  erred  in  overruling  the  appellants'  motion  for 
a  new^  trial. 

The  objection  to  the  petition  is  that  the  beginning  of  the 
road  is  not  ascertained,  but  we  think  it  is  sufficiently  certain; 
it  is  as  follows:  ** Commencing  in  section  No.  17,  in  town- 
ship No.  1  south,  of  range  No.  4  west,  at  a  point  in  the  center 
of  the  Klingels  mill  and  Knoxville  road,  fifty-one  rods  and 
twenty  links  south,  13^  west  of  the  southwest  corner  of  the 
north  half  of  the  north  half  of  the  southwest  quarter  of  sec- 
tion No.  16,  in  said  townsliip  and  range,  courses  and  distances 
being  given  by  the  bearings  of  the  compass,  and  measure- 
ment by  chain." 

It  is  also  objected  to  the  petition  that  it  describes  the  owners 
of  a  certain  school-house  lot  as  "  Bainbridge  School  Town- 
ship and  Trustees  of-  Bainbridge  School  tow- nship."  This  was 


NOVEMBER  TERM,  1882.  37 

Breitweiser  et  al,  v.  Fahrman  et  al, 

safficient.  There  is  no  valid  objection  to  the  petition^  and  the 
court  did  not  err  in  overruling  the  motion  to  dismiss  the  pe* 
tition,  nor  in  overruling  the  motion  to  remand  the  cause  to 
the  county  board  to  be  there  tried  anew. 

.  As  to  the  fourth  error  assigned^  it  is  not  alluded  to  by  the 
appellants  in  their  brief^  and  is  therefore  regarded  as  waived. 

As  to  the  fifth,  sixth  and  seventh  errors,  which  present  the 
question  of  the  refusal  of  the  circuit  court  to  permit  the  ap- 
pellants to  claim  damages,  these  appellants  were  in  a  peculiar 
coudition  ;  it  was  shown  by  affidavit  in  the  circuit  court  that 
although  the  record  of  the  county  board  shows  no  appearance 
prior  to  the  final  order,  yet  these  appellants  did  appear  before 
the  final  order,  and  were  prevented  by  the  wrongful  action  of 
the  county  board  from  filing  a  remonstrance  for  want  of  pub- 
lic utility.  The  same  wrongful  action  of  the  county  board 
must  be  deemed  to  have  prevented  the  appellants  from  filing 
before  the  county  board  remonstrances  for  damages. 

The  appellants  had  a  right  to  defeat  the  petition  if  they 
could  by  a  remonstrance  for  want  of  public  utility,  and,  fail- 
ing in  that,  they  might  then  claim  damages.  Bowers  v.  Snyder, 
66  Ind.  340.  It  was  not  necessary  for  them  to  claim  dam- 
ages before  the  determination  of  their  other  remonstrance,  be- 
cause, if  upon  their  remonstrance  for  want  of  public  utility, 
the  road  should  fail,  they  would  need  no  claim  for  damages* 
The  appellants  being  thus  wrongfully  deprived  of  their  rights, 
such  appearance  as  they  were  permitted  to  make  did  not  waive 
anything  that  took  place  after  the  appointment  of  the  viewers* 
The  court,  therefore,  erred  in  refusing  to  permit  the  appel- 
lants to  file  their  remonstrances  claiming  damages,  and  for 
this  error  the  judgment  must  be  reversed. 

As  to  the  eighth  error  assigned,  the  seventh  reason  for  a 
new  trial  is  the  only  one  discussed  in  the  appellants'  brief; 
the  others  are,  therefore,  regarded  as  waived. 

The  seventh  reason  is  that  the  court  erred  in  refusing  to 
give  to  the  jury  instructions  Nos.  1  and  4  asked  for  by  the 
appellants.    We  think  these  instructions  were  correctly  re- 
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fused.  Neither  of  them  ought  to  have  been  given  as  asked  for ; 
but  as  the  case  must  be  reversed  for  the  errors  as  to  damages, 
it  is  not  necessary  tx)  state  the  instructions  at  length.  The 
judgment  ouglit  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellees, 
and  this  cause  is  remanded  for  a  new  trial. 


No.  9676. 
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Promissory  Note. —  Endorsement. — Agreemeni. — Accord  and  SaiisfadiofL^' 
Pleading. — Evidence. — Tender. — An  answer  to  a  suit  on  a  promissory  note, 
alleging  an  agreement  by  the  plaintifi*  that  if  the  defendant  would  sell 
a  certain  chattel  to  a  third  person  for  a  certain  price  and  take  therefor 
a  note  of  the  purchaser,  described,  he  would  accept  such  note  in  satis- 
faction of  the  note  sued  on  ;  that  the  defendant  performed  the  condition, 
taking  the  note  payable  to  himself,  and  thereupon  tendered  it  to  the 
plaintiff,  who  refused  to  receive  it ;  that  the  defendant  has  ever  since 
been  ready,  etc.,  and  brings  said  note  into  court  for  the  plaintiff,  is  good 
on  demurrer ;  but  it  is  not  supported  by  proof  of  an  offer  to  deliver 
without  endorsement. 

From  the  Tippecanoe  Circuit  Court. 

J.  S,  McMillen  and  C.  E,  Lake,  for  appellant. 
W.  D.  Wallace,  for  appellees. 

Morris,  C. — The  appellant,  who  was  the  plaintiff  below, 
sued  the  appellees  upon  the  following  promissory  note: 

*'  $500.00.  Lafayette,  Ind.,  March  'Gth,  1878. 

"Due,  25th  day  of  December,  1879,  after  date,  we  promise 
to  pay  to  the  order  of  Emanuel  Eichholtz,  the  sum  of  $500, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum  after 
tnaturity,  until  paid,  and  attorneys'  fees,  negotiable  and  pay- 
able at  the  office  of —  bankers,  value  received,  without  any 
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relief  whatever  from  valuation  or  appraisement  laws.  The 
^wers  and  endorsers  severally  waive  presentment  for  pay- 
ment, protest,  notice  of  protest  and  non-payment  of  this  note. 

"  Edward  Taylor. 

"  Henry  Martin. 

"  George  W.  Taylor. 

"  Henry  C.  Taylor.'' 
The  defendants,  except  George  W.  Taylor,  appeared  and 
answered  the  complaint.  Edward  Taylor  answered  in  one 
paragraph,  admitting  the  execution  of  the  note  sued  on,  but 
alleging  that  said  note,  with  others,  was  executed  to  the  plain- 
tiff by  him  and  his  co-defendants,  except  Henry  C.  Taylor, 
as  principals,  and  by  the  said  Henry  C.  Taylor  as  surety,  in 
payment  for  a  threshing  machine  and  separator ;  that  after- 
wards, om  the  26th  day  of  August,  1878,  the  plaintiff  entered 
into  an  agreement  with  this  defendant  whereby  he  agreed  and 
promised  this  defendant  that  if  he  would  sell  and  transfer  his 
interest  in  said  machine  and  separator  to  one  George  G.  Ogden, 
for  the  price  of  $500,  and  take  the  note  of  said  Ogden  for  $500, 
to  become  due  on  the  23d  day  of  December,  1879,  with  in- 
terest at  the  rate  of  eight  per  cent,  per  annum,  with  one  J. 
T.  Ramcy  as  surety  thereon  for  the  payment  of  said  note, 
that  when  said  note  should  be  executed  in  manner  and  form 
aforesaid,  he,  plaintiff,  would  accept  said  note  of  the  said 
George  G.  Ogden  and  J.  T.  Ramey,  in  full  settlement  of  all 
claims  and  demands  the  plaintiff  held  against  this  defendant 
by  reason  of  the  note  sued  on,  and  all  notes  executed  by  this 
defendant  and  his  co-defendants  in  payment  of  said  machine 
and  separator ;  that,  by  reason  of  the  plaintiff's  promise  and 
agreement  as  herein  set  out,  and  in  consideration  of  the  agree- 
ment of  the  plaintiff  that  this  defendant  should  be  released 
from  all  further  liability  on  account  of  the  note  sued  on,  this 
defendant  bargained  and  agreed  to  sell,  and  did  actually  sell 
and  convey,  all  his  interest  in  said  machine  and  separator  to 
the  said  George  G.  Ogden,  and,  in  compliance  with  the  agree- 
ment made  with  the  plaintiff  as  herein  set  out,  accepted  and 
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took  from  the  said  Greorge  G.  Ogden  his  promissory  note  for 
the  sum  of  $500,  to  become  due  the  23d  day  of  December, 
1879,  with  interest  at  the  rate  of  eight  per  cent,  per  annum, 
and  with  the  said  J.  T.  Ramey  as  surety  on  the  same,  a  copy 
of  which  is  filed  as  a  part  of  said  answer ;  that  said  note  so 
taken  was  in  all  respects  in  conformity  with  the  agreement 
and  instructions  of  the  plaintiff  as  made  with  and  given  to  the 
defendant;  that  after  said  defendant  had  sold  said  machine 
and  separator  and  taken  said  note  he  tendered  said  note  to 
the  plaintiff,  in  fulfilment  of  his  agreement  aforesaid,  but  said 
plaintiff  refused  to  accept  said  note  and  release  him  as  he  had 
agreed  to  do ;  that  he,  the  defendant,  has  ever  been  ready  and 
is  now  ready  and  willing  to  comply  with  his  portion  of  the 
contract,  and  turn  over  and  deliver  to  plaintiff  the  note  of 
said  Ogden,  and  now  brings  the  same  into  court  for  plaintiff* 
Wherefore,  etc. 

The  copy  of  the  note  referred  to  in  the  answer  is  as  follows : 
"$500.00.  Lafayette,  Ind.,  Aug.  26th,  1878. 

"On  December  23d,  1879,  after  date,  we  promise  to  pay  to 
the  order  of  Edward  Taylor,  at  the  Lafayette  National  Bank, 
of  La&yette,  Ind.,  $500.00,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum,  and  five  per  cent,  attorneys'  fees,  value 
received,  without  any  relief  from  valuation  or  appraisement 
laws.  The  drawers  and  endorsers  severally  waive  present- 
ment for  payment,  protest  and  notice  of  protest,  and  non-pay* 
ment  of  this  note.  Geo.  G.  Ogden. 

.  "  J.  T.  Ramey." 

The  appellee  Martin  answered  in'  two  paragraphs.  The 
first  alleged  that  he  executed  the  note  as  security  of  the  other 
makers,  and  asked  that  their  property  might  be  first  exhausted 
to  satisfy  any  judgment  that  might  be  obtained  on  the  note 
sued  on.  The  second  paragraph  was,  substantially,  the  same 
as  the  answer  of  Edward  Taylor. 

Henry  C.  Taylor  also  answered  in  two  paragraphs.  His 
answer  was  the  same  as  that  of  the  defendant  Martin,  except 
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that  in  the  second  paragraph  he  averred  that  he  signed  said 
Dote  as  the  surety  of  his  co-makers. 

The  appellant  demurred  to  the  answer  of  Edward  Taylor 
and  to  the  second  paragraph  of  the  answer  of  Martin  and  to 
the  second  paragraph  of  Henry  C.  Taylor's  answer.  The  de- 
murrers were  overruled.     He  then  replied  to  said  answers. 

The  cause  was  dismissed  as  to  G.  W.  Taylor  and  was  sub- 
mitted to  the  court  for  trial.  The  court  found  in  favor  of  the 
appellant  as  against  Edward  Taylor^  and  in  &vor  of  the  ap- 
pellees Henry  Martin  and  Henry  C.  Taylor.  The  appellant 
moved  for  a  new  trial  on  the  grounds  that  the  finding  of  the 
coart  was  contrary  to  law  and  not  supported  by  sufficient  evi- 
dence. The  motion  was  overruled  and  judgment  rendered  in 
accordance  with  the  finding  of  the  court. 

The  rulings  of  the  court  upon  the  demurrers  to  the  answers 
and  upon  the  motion  for  a  new  trial  are  assigned  as  errors. 

The  appellant  insists  that  the  court  erred  in  overruling  his 
demurrers,  for  the  reason  that,  by  the  contract  set  forth  in 
the  several  paragraphs  of  the  answers  demurred  to,  Edward 
Taylor  neither  promised  nor  was  he  bound  to  dispose  of  his 
interest  in  said  threshing  machine  and  separator,  or  to  procure 
and  transfer  to  him  the  said  note  of  the  said  Ogden  and  Ramey. 
This  may  be,  but  the  alleged  agreement  of  the  appellant  may 
be  regarded  as  a  conditional  promise  that  if  Taylor  would 
dispose  of  his  interest  in  the  machine  and  separator,  and  pro- 
cure therefor  the  note  of  Ogden  and  Ramey  and  transfer  it  to 
him  he  would  release  said  Taylor  from  his  liability  on  the 
note  in  suit ;  and  if,  as  alleged  in  the  several  paragraphs  of 
the  answer,  Taylor,  acting  upon  this  conditional  promise,  did 
dispose  of  said  machine  and  separator,  and  procure  therefor 
the  note  of  Ogden  and  Ramey,  as  proposed,  and  tendered  the 
same  to  the  appellant  as  stated,  he  performed  the  agreement 
on  his  part,  and  the  appellant  became  bound,  and  the  law 
would  compel  him,  to  accept  the  note  so  tendered  in  discharge 
of  Taylor's  liability  on  the  note  in  suit.  This  objection  to 
the  answers  is  not  well  taken. 
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The  appellant  also  insists  that  the  answers  are  bad  because 
they  show  that  the  note  of  Ogden  and  Raraey  was  payable  to 
Taylor,  and  do  not  show  that  Taylor  ever  endorsed  the  same 
to  the  appellant ;  that,  as  a  valid  tender  of  the  note  to  the  a()- 
pellant,  unless  endorsed  to  him  by  the  payee,  could  not  be 
made,  the  averment  that  it  had  been  so  endorsed  is  essential. 
The  answer  alleges  that  on  the  26th  day  of  August,  1878,  said 
Taylor  tendered  said  note  to  the  appellant ;  that  he  has  ever 
since  been  ready  and  willing  to  turn  over  the  same  to  him,  and 
that  he  now  brings  it  into  court  for  him.  If  Taylor  did  ten- 
der  the  note  as  alleged,  then  he  did  everything  on  his  part 
necessary  to  be  done,  so  that  the  acceptance  of  the  note  by  the 
appellant  would  vest  in  him  the  title  to  it.  If,  to  do  this,  it 
was  necessary  for  Taylor  to  endorse  the  note,  the  averment 
that  he  had  tepdered  it  to  the  appellant  is  equivalent  to  an 
allegation  that  he  had  endorsed  it.  If  the  averment  w&s  too 
general,  it  might  have  been  made  more  specific  by  a  proper 
motion.  We  think  the  demurrers  to  the  several  paragraphs 
of  the  answers  were  properly  overruled. 

The  appellant  also  contends  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial,  for  the  reason  that  the 
evidence  is  not  sufficient  to  sustain  the  finding  of  the  court. 
In  this  we  think  the  appellant  is  right. 

The  evidence,  which  is  properly  in  the  record,  does  not  show, 
nor  tend  to  show,  that  the  note  was  ever  endorsed  by  Taylor 
to  the  appellant.  By  the  agreement  stated  in  the  answers, 
which  a  portion  of  the  testimony  tended  to  sustain,  the  ap- 
pellant was  entitled  to  the  legal  ownership  of  the  note.  He 
ilid  not  agree  to  release  Taylor  for  a  mere  equitable  title  to 
the  note.  The  delivery  of  the  not«  of  Ogden  and  Ramey  to 
the  appellant  would  pass  to  the  latter  the  equitable  but  not 
the  legal  title  to  the  note.  Being  the  equitable  owner  of  the 
note,  the  appellant  could  sue  upon  it  in  his  own  name,  but  he 
would  have  to  make  the  payee  of  the  note  a  party  defendant 
to  answer  as  to  his  interest  in  the  note.  Prior  to  the  adop- 
tion of  the  code  he  could  not  sue  at  law  in  his  own  name  upon 
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such  a  title^  but  as  the  equitable  assignee  he  had  a  right  to 
sue  at  law  in  the  name  of  his  equitable  assignor,  and  in  equity 
be  could  always  sue  on  such  an  assignment  in  his  own  name, 
making,  as  under  the  code,  the  assignor  a  party  defendant. 
The  code  has  not  done  away  with  nor  abolished  the  distinc- 
tion between  the  legal  and  equitable  title  to  promissory  notes ; 
it  simply  enables  the  equitable  owner  to  sue  in  his  own  name, 
adopting  the  remedy  formerly  given  in  equity.  As  the  ap- 
pellant, by  the  agreement,  had  a  right  to  the  legal  title  of  the 
note  of  Ogden  and  Ramey,  it  follows  that  to  defeat  the  action 
it  was  necessary  for  the  appellees  to  prove  that  the  legal  title 
to  the  note  had  been  tendered  to  him,  so  that  by  the  judg- 
ment of  the  court  against  him  he  would  become  invested  with 
the  legal  title  to  the  note.  No  such  tender  was  proved,  nor 
was  there  any  testimony  in  the  case  tending  to  prove  it.  There 
vet  remained  something  to  be  done  to  transfer  to  the  appel- 
lant the  title  to  said  note ;  before  the  property  in  the  note 
could  legally  pass  to  the  appellant,  it  roust  be  endorsed  to  him 
by  Edward  Taylor.  This  has  not  been  done,  and  the  legal 
title  to  the  note  remains  in  Edward  Taylor.  As,  by  the  tender 
alone  of  the  legal  title  to  the  note  to  the  appellant,  Edward 
Taylor  could  be  discharged  from  his  liability  on  the  note  in 
suit,  this  not  having  been  done^  he  remains  liable  upon  it  the 
same  as  if  the  alleged  agreement  to  accept  the  note  of  Ogden 
and  Ramey  had  never  been  made,  and  the  appellee  Martin,  his 
co-maker,  and  Henry  C.  Taylor  his  surety,  are  still  liable.  In 
speaking  upon  this  subject  this  court,  in  the  case  of  Streeter 
V.  HenUyy  1  Ind.  401,  says :  "  Supposing  that  the  suit  would 
have  been  barred  by  a  proper  tender  and  a  refusal  of  the  prop- 
erty, as  to  which  we  give  no  opinion,  it  is  evident  that  the 
tender,  to  produce  that  effect,  should  have  been  of  all  the 
property  contracted  for.  Here,  the  notes  offered  were  not  en- 
dorsed, nor  offered  to  be  endorsed,  by  the  defendant ;  nor  were 
they  shown  to  be  transferable  without  endorsement.  The  notes, 
therefore,  were  not  legally  tendered,  and  the  pleas  of  tender 
ivere  not  proved.'* 
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This  language  applies  precisely  to  the  case  now  before  us. 
The  same  question  was  again  decided  in  the  case  of  Henley  w 
Streetery  6  Ind.  207.  See,  also,  Barney  v.  Bliss^  1  Chipman, 
399  (12  Am.  Deo.  696) ;  Holmes  v.  Hohrns,  12  Barb.  137  ;  Jonea 
V.  Knowles,  30  Maine,  402 ;  Dunham  v.  Pettee,  4  E.  D.  Smithy 
500.  The  legal  title  to  the  note  would  be  necessary  to  enable 
the  appellant  to  sell  and  negotiate  the  same.  We  think  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  Wade 
V*  Ghippinger,  60  Ind.  376. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed  as  to  Henry  C.  Taylor 
and  Henry  Martin,  at  their  cc/sts,  with  instructions  to  render 
judgment  upon  the  finding  in  favor  of  the  appellant  for  the 
amount  due  upon  the  note  sued  upon. 

On  Petition  for  a  Rehearing. 

Morris,  C. — The  appellee  Henry  C.  Taylor  insists  that 
the  conduct  of  the  appellant,  as  alleged  in  the  answer  and 
proved  upon  the  trial,  was  such  as  to  relieve  the  appellees 
from  tendering  to  him  the  note  of  Ogden  and  Ramey,  for 
which  he  had  agreed  to  release  Edward  Taylor  from  all  lia- 
bility on  the  note  in  suit,  and  that,  therefore,  the  court  erred 
in  reversing  the  judgment  below. 

The  answer  alleges  that  the  appellant  agreed  that  if  Edward 
Taylor,  one  of  the  joint  makers  of  the  note  sued  on,  would 
procure  for  him  the  note  of  Ogden  and  Ramey  for  $500,  pay- 
able at  a  certain  time,  he  would  accept  such  note  in  discharge 
of  Edward  Taylor's  liability  on  the  note  in  controversy ;  that 
he  procured  the  note  as  agreed,  payable  to  himself,  and  ten- 
dered it  to  the  appellant  at  the  proper  time,  but  that  the  latter 
refused  to  accept  it. 

The  proof  showed  that  Edward  Taylor  did  procure  said  note 
for  $500  payable  to  himself  at  the  time  agreed  upon ;  that  he 
saw  the  appellant  at  the  proper  time,  told  him  that  he  wa* 
ready  to  turn  over  the  note  to  him,  but  that,  after  some  delay^ 
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the  appellant  refused  to  accept  it,  saying  that  he  could  not  do 
so  without  releasing  all  the  makers  of  the  note  in  suit.  The 
note  was  not  endorsed  by  Edward  Taylor,  hor  did  he  at  any 
time  offer  to  endorse  it.  Taylor  did  not  bind  himself  by  the 
agreement  to  do  anything. 

The  agreement  set  up  in  the  answer  and  proved  upon  the 
trial  was  an  accord,  and  its  performance  would  operate  as  a 
satisikction  of  the  note  in  suit.  An  accord  without  satisfac- 
tion is  not  good.  Whart.  Con.,  sec.  999.  In  the  case  of 
Pettis  V.  i2ay,  12  R.  I.  344,  a  case  like  this,  it  was  held  that 
when  A,,  the  payee  of  certain  notes,  had  agreed  with  the  maker 
that  if  he  would  find  a  purchaser  for  the  mortgaged  premises 
by  which  the  notes  were  secured,  who  w^s  to  pay  the  arrears 
of  interest,  refund  certain  expenses  and  execute  new  notes  to 
the  payee,  he  would  accept  the  purchaser  as  his  debtor  and 
release  the  maker.  The  maker  procured  the  purchaser,  but 
the  payee  refused  to  consummate  the  agreement.  Held,  no 
bar  to  an  action  on  the  notes.  And  the  question  is,  did  Tay- 
lor execute  the  accord  to  that  point  where  it  was  to  operate 
as  a  satisfaction  of  his  liability  on  the  note  sued  upon?  Did 
ho  do  all  that  he  was  bound  to  do?  Had  he  endorsed  the 
note  and  tendered  it  to  the  appellant,  upon  his  refusal  to  ac- 
cept it  he  might  have  laid  it  down  and  left  it  at  the  appellant's 
peril.  This  would  have  been  a  complete  execution  of  the 
accord,  and  discharged  Edward  Taylor  from  his  liability  on 
the  original  note.  Or,  having  endorsed  it  or  offered  to,  he 
might  have  held  it  ready  to  be  endorsed  and  delivered  to  the 
appellant  at  any  future  time.  But  he  did  neither  of  these 
things.  The  refusal  of  the  appellant  to  abide  by  the  accord 
did  not  relieve  the  appellees,  if  they  wished  to  insist  upon  it, 
from  performance  on  their  part.  If  the  payee  of  a  note  agrees 
to  accept  from  the  maker  something — notes  on  third  persons 
or  other  property — in  payment,  the  maker  must,  in  order  to 
defeat  a  suit  upon  the  note,  show  that  he  had  performed 
the  agreement  on  his  part  to  the  point  where  it  was,  by  its 
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terms,  to  operate  as  satisfaction.  Neither  the  repudiation  of 
the  contract,  nor  the  refusal  of  the  payee  of  the  original  note 
to  accept  satisfac^on,  will  relieve  the  other  party,  if  he  insist 
upon  enforcing  the  contract,  from  performance  on  his  part. 
Such  refusal  does  not  prevent  performance.  The  party  may 
tender  the  thing  agreed  to  be  accepted  in  payment,  and,  if  it 
should  be  refused,  he  may  set  it  apart  for  the  other  party  and 
leave  it  at  his  peril.  In  such  case  the  title  to  the  thing  ten« 
dered  vests  in  the  party  to  whom  the  tender  is  made;  but  the 
party  is  not  bound  to  pursue  this  course.  He  may,  having; 
made  the  tender  and  done  all  that  was  required  of  him,  retain 
and  hold  the  property  ready  to  be  delivered  at  any  time ;  and^ 
as  in  this  case,  when  sued  upon  the  original  contract,  he  must> 
in  order  to  defeat  it,  still  perform,  by  bringing  the  property 
into  court,  or  doing  that  which  is  equivalent  to  it,  so  that,  by 
the  judgment  of  the  court  in  his  favor,  the  title  may  pass  to 
the  other  party.  The  note  not  having  been  endorsed  to  the 
appellant,  the  property  could  not  become  his.  As  long  as 
anything  remains  to  be  done,  in  such  case,  the  property  does 
not  pass. 

When  a  tender  is  pleaded,  as  in  this  case,  with  a  profert^ 
the  party  should  have  the  article  in  court.  We  held  the  an- 
swer good  on  the  ground  that  it  alleged  that  the  Ogden  and 
Ramey  note  had  been  properly  tendered  and  endorsed  and 
brought  into  court.  The  proof  shows  that  it  was  not  endorsed* 
The  appellee  says  that  this  was  not  necessary,  because  the  ap- 
pellant refused  to  accept  the  note,  not  because  it  was  not  en- 
dorsed, but  because,  by  accepting  it,  he  would  release  other 
parties  on  the  original  note;  but  by  his  defence  the  appellee 
seeks  to  defeat  the  action  on  the  original  note  by  compelling 
the  appellant  to  stand  by  the  subsequent  agreement.  He  can 
not  do  this  and  still  retain  the  Ogden  and  Ramey  note.  The 
judgnjent  in  favor  of  the  appellees  would  not  transfer  the 
Ogden  and  Ramey  note  to  the  appellant.  It  would  still  be- 
long to  Edward  Taylor. 

We  have  examined  the  cases  referred  to  by  the  appellee^ 
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and  think  them  not  in  point.  In  the  case  of  Blewett  v.  Baker y 
37  N.  Y.  (Sup.  Ct.)  23,  the  plaintiff  had  agreed  to  procure  a  lease 
ht  certain  premises,  and  assign  it  to  the  defendant,  the  lat- 
ter agreeing  to  pay  the  rent.  The  plaintiff  procured  the  iease,^ 
notified  the  defendant  of  the  fact,  and  that  it  was  ready  for  his 
acceptance,  and  requested  him  to  appoint  a  place  where  the 
same  could  be  accepted, by  or  transferred  to  him.  The  de- 
fendant refused  to  comply  with  the  notice,  or  to  accept  ai> 
assignment  of  the  lease,  saying  it  was  too  late.  The  court 
held,  in  an  action  to  recover  damages  for  a  breach  of  the  contract, 
that  the  refusal  superseded  the  necessity  of  a  tender.  The  plain- 
tiff retained  the  lease,  and  sought  only  such  damages  &s  he  had 
sostained  by  the  refusal  of  the  defendant  to  accept  it.  In  such  at> 
action  the  stipulated  rent,  less  the  benefit  accruing  to  the  plain- 
tiff from  the  premises  le&sed,  would  be  the  measure  of  the  dam- 
ages. It  was  not  an  action  to  compel  the  defendant  specific 
callj  to  perform  the  contract  on  his  part.  In  the  case  in  hear- 
ing the  defence  seeks  to  enforce  the  contract  against  the  ap- 
pellant, on  the  ground  that  the  Ogden  and  Ramey  note  0))er- 
ated  as  payment  of  the  note  in  suit.  It  would  extend  this 
opinion  unduly  to  notice  particularly  each  case  referred  to  by 
the  appellee. 
Per  Curiam. — The  petition  is  overruled. 


No.  9048. 

Bird  v.  Routh  et  al. 

ABBmiATioif. — Submiasum, — Award. — Cost, — An  agreement  to  submit  to 
trbitration  a  pending  cause  confers  authority  upon  the  arbitrators  to 
make  an  award  concerning  costs  that  have  accrued  in  the  cause  though 
the  submission  is  silent  upon  the  subject. 

^AiiE. — AgreaneiU. — Release  of  Demands. — Parties  to  a  pending  suit  made  a 
nibmission  to  arbitrators,  wherein  it  was  agreed  that  the  plaintiff  should 
dismiss  his  suit ;  that  "  everything  now  in  dispute  between  the  parties'^ 
■hoold  be  submitted.    The  award  required  the  defendant  to  pay  $100  to 
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jthe  plaintifT,  upon  which  the  latter  should  execute  to  the  former  a  re- 
lease of  all  demands  "  existing  at  the  time  of"  the  submission  ;  also,  that 
the  defendant  should  pay  the  costs  of  the  suit.  Upon  the  payment  of 
the  $100  the  release  required  by  the  award  was  executed. 

Held,  that  the  question  of  the  costs  of  suit  was  embraced  in  the  submis- 
sion,  and  the  award  thereof  was  valid. 

Held,  also,  that  the  release  did  not  embrace  said  award  for  costs. 

From  the  Henry  Circuit  Court. 

M.  E,  ForkneTy  for  appellant. 
J.  Brown,  for  appellees. 

Best,  C. — This  cau.se  originated  before  a  justice  of  the 
peace,  and,  upon  appeal,  the  issues  were  submitted  to  the  court, 
a  trial  had,  a  finding  made  for  the  appellees,  and  over  a  mo- 
tion for  a  new  trial,  because  the  finding  was  contrary  to  the 
law,  final  judgment  was  rendered  against  the  appellant.  This 
ruling  is  assigned  as  error. 

The  facts  are  undisputed,  and  are  briefly  these :  The  appel- 
lant had  commenced  an  action  against  Sarah  Routh  in  the 
Henry  Circuit  Court,  and  while  it  was  pending  they  agreed 
to  submit  their  matters  of  difference  to  arbitrators;  this  was 
done,  and  the  arbitrators,  by  their  award,  directed  Sarah 
Routh  to  pay  appellant  $100  by  the  25th  day  of  December, 
1879,  to  pay  the  costs  of  the  arbitration,  and  to  pay  the  costs 
that  had  theretofore  accrued  in  the  Henry  Circuit  Court.  The 
appellant  dismissed  the  suit,  and  Sarah  Routh  paid  him  $100 
'on  the  18th  of  June,  1879,  with  interest  thereon  from  the 
time  of  the  award,  and  then  took  from  him  a  release  of  all 
claims  existing  at  the  time  that  the  agreement  of  submission 
was  made.  She  refused,  to  pay  the  costs  that  had  accrued  in 
the  Henry  Circuit  Court  before  the  award,  and  thereupon  the 
appellant  paid  all  costs  for  which  heVas  liable,  amounting  to 
$96.75,  and  brought  this  suit  against  her  and  Jont  Ross,  her 
surety,  to  recover  such  sum  as  he  was  compelled  to  pay.  The 
right  of  appellant  to  recover  depends  upon  the  agreement  of 
submission,  the  award  and  the  release.  The  agreement  of 
submission  was  as  follows :  "  Whereas  a  suit  is  now  pending 


NOVEMBER  TERM,  1882.  49 

Bird  V.  Routh  et  al. 

• 

in  the  Henry  Circuit  Court  between  Burtis  Bird,  plaintiff^  and 
Sarah  Routh,  as  defendant^  it  is  hereby  agreed  that  the  said 
Bartis  Bird  shall  withdraw  said  suit  from  said  court,  and  each 
party  is  to  choose  one  man  as  arbitrator,  and  in  case  these  two 
men  can  not  agree  as  to  the  award,  they  shall  choose  the  third 
man  as  umpire,  whose  decision  and  award  shall  be  final/' 
After  providing  how  the  arbitrators  shall  proceed  with  the 
trial,  and  that  each  party  shall  be  bound  by  the  award,  etc., 
the  agreement  proceeds :  ^' Said  arbitration  and  award  shall 
include  everything  in  dispute  now  between  the  parties.  Each 
party  hereby  acknowledges  themselves  indebted  to  the  other 
in  the  sum  of  $100  if  they  do  not  submit  and  abide  by  what 
the  arbitrators  shall  say  is  just  and  right  between  said  parties. 
When  said  award  is  made  out  by  said  arbitrators,  whatever  it 
may  be,  the  said  Sarah  Routh  agrees  to  pay  to  the  said  Burtis 
Bird  said  award  in  full  against  the  25th  day  of  December  next, 
and  to  secure  to  him  by  chattel  mortgage  to  the  extent  of  her 
personal  property,  as  may  be  hereafter  agreed  upon,  with  in- 
terest until  paid.    May  8th^  1879.         Burtis  Bir1>. 

her 
"Sarah  X  Routh. 
mark. 

"I  hereby  acknowledge  myself  as  surety  for  Sarah  Routh 
that  she  abides  the  award  of  the  arbitrators  in  the  foregoing 
case,  in  the  sum  of  $100.     This,  the  8th  day  of  May,  1879. 

"  JoNT  Ross." 

The  award  of  the  arbitrators,  after  reciting  the  submission, 
etc.,  proceeds  as  follows :  "  We  do  order,  adjudge  and  award : 
Firfst.  That  the  said  Sarah  Routh  on  or  before  the  26th  day 
of  December,  1879,  pay  the  said  Burtis  Bird  the  sum  of  $100. 
Second.  That  the  said  Burtis  Bird,  upon  receiving  the  said 
sum  of  $100,  execute  to  the  said  Sarah  Routh  a  release,  under 
^I,of  all  demands,  claims  and  damages  whatsoever,  both  in 
law  and  equity,  which  existed  between  them  at  the  time  of  the 
execution  of  said  arbitration  bonds ;  said  award  being  made 
Vol.  88.-4 
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from  the  damages  sustained  by  the  said  Bird  not  receiving  any 
of  said  crops  of  wheat.  It  is  also  awarded  that  the  said  Sarah 
Routh  .pay  the  costs  of  this  arbitration  and  also  the  costs  that 
have  heretofore  accrued  in  the  Henry  Circuit  Court.  In  wit- 
ness  whereof/'  etc.     "  This,  the  7th  day  of  June,  1879. 

"  James  L.  Ludlow. 
"  John  S.  Moore." 

The  release  is  as  follows :  "  I  hereby  release  Sarah  Routh 
of  all  demands,  claims  and  damages  whatsoever,  both  in  law 
and  equity,  which  existed  between  us  at  the  lime  of  the  exe- 
cution of  arbitration  bonds,  dated  May  the  8th,  A.  D.  1879^ 
and  on  the  7th  day  of  June,  A.  D.  1879,  the  arbitrators  here* 
tofore  chosen  awarded  to  me  the  sum  of  $100,  and  I,  having 
received  the  amount  of  $100^  and  interest  accrued  since  said 
award  was  made,  to  wit,  June  7th,  1879,  do.hereby  release  the 
said  Sarah  Routh,  as  the  arbitrators  of  our  own  choosing  have 
ordered  and  directed,  to  wit,  under  seal.  Signed,  sealed,  dated 
and  delivered  this,  the  18th  day  of  June,  A.  D.  1879. 

"  BuRTis  Bird." 

It  was  agreed  that  the  arbitrators  were  sworn ;  that  both 
parties  appeared  before  them,  and  that  a  copy  of  the  award 
was  delivered  to  each  of  them. 

Under  these  circumstances  were  the  appellees  liable  to  pay 
these  costs  ?  They  insist  that  they  were  not,  because  the  agree- 
ment of  submission  did  not  embrace  them.  We  think  other- 
wise. The  language  of  the  submission  is :  "  Said  arbitration 
and  award  shall  include  everything  in  dispute  now  between 
the  parties."  At  the  time  this  agreement  was  made  the  cause 
was  pending  in  court,  the  costs  had  accrued,  and  the  liability^ 
of  the  parties  as  between  themselves  to  pay  them  depended 
upon  the  result  of  the  suit.  The  costs  were  a  mere  incident 
of  the  suit,  and  so  long  as  the  matters  involved  in  the  suit 
remained  in  dispute  the  costs  were  necessarily  in  dispute.  The 
agreement  to  dismiss  did  not  operate  as  a  dismissal  of  the  suit^ 
nor  did  it  fix  the  liabilities  of  the  parties  for  the  costs.  These^ 
after  the  agreement,  as  before,  were  in  dispute  as  incidental 
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to  the  matters  \n  controversy  in  such  suit,  though  the  appel- 
lant agreed  to  withdraw  the  suit.  We  think  that  the  phrase 
''all  matters  in  dispute ^^  embraced  these  costs,  and  that  the 
award  bound  the  appellees.  An  agreement  to  submit  to  ar- 
bitration a  pending  cause  confers  authority  upon  the  arbitra- 
tors to  make  an  award  concerning  costs  that  have  accrued  in 
the  cause  though  the  submission  is  silent  upon  the  subject. 
Morse  Arbitration  and  Award,  p.  628;  Vose  v.  How,  13 
Met.  243. 

The  appellees  also  insist  that  this  portion  of  the  award  was 
released  by  the  appellant  by  the  written  release  executed  by 
him  when  he  was  paid  the  $100.  We  do  not  think  this  re- 
lease will  bear  such  construction.  The  arbitrators  awarded 
the  appellant  $100,  and  directed  him  upon  its  payment  to  exe- 
cute a  release  for  all  claims  that  existed  between  them  when 
the  agreement  of  submission  was  made.  This  was  done.  They 
also  directed  the  appellee  Sarah  to  pay  accrued  costs  in  the 
circuit  court,  and  the  release  does  not  purport  to  release  the 
appellee  from  the  performance  of  this  part  of  the  award.  The 
award  had  no  existence  when  the  agreement  was  made^  and 
a  release  of  all  claims  "  which  existed  "  at  thai  time  can  not, 
by  its  terms,  embrace  a  claim  to  a  portion  of  the  award.  A 
fiur  construction  of  these  instruments  simply  releases  all  claims 
existing  prior  to  the  award,  and  does  not  in  any  manner  af- 
fect it. 

The  appellees  also  claim  that  as  they  only  bound  them- 
selves in  the  sum  of  $100  to  abide  the  award,  and  as  that  sum 
has  been  paid,  this  suit  can  not  be  maintained.  There  is 
nothing,  in  our  judgment,  in  this  position.  The  $100  were 
paid  by  Sarah  Routh  in  compliance  with  a  portion  qf  the 
award,  and  the  residue  she  refuses  to  perform.  For  this  re- 
fusal the  appellant  is  entitled  to  maintain  his  action  against 
both  appellees  for  his  damages  notexceeding  thesumof  $100. 
As  we  are  of  opinion  that  the  award  was  in  pursuance  of  the 
submission,  and  that  the  portion  for  costs  has  not  been  re- 
leased, we  think  the  court  erred  in  overruling  the  appellant's 
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motion  for  a  new  trial,  for  which  the  judgment  should  be  re- 
versed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs,  with  instructions  to  grant  a 
new  trial. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


♦- 


No.  0776. 

Schierman  et  al.  v.  Beckett  et  al. 

U  ^  Vendor  and  Vendee. — Statute  of  Frauds, — Promisaofy  Note. — Consideration. 

^    71  — CkmtraeL — A  parol  contract  for  the  conveyance  of  land  is  not  void,  but 

161     2U  only  voidable,  and  is  a  sufficient  consideration  for  a  promissory  note ; 

r^     52  and  if  the  vendor  show  himself  able  and  willing  to  perform,  he  can  re- 

jfi67    274|  cover  upon  the  note. 

From  the  Dearborn  Circuit  Court. 

H.  D.  McMuUen,  D.  T.  Downey  and  S.  R.  Downey ,  for  ap- 
pellants. 

Black,  C. — ^The  appellee  Beckett  sued  his  co-appellee, 
Elizabeth  Schierman,  and  the  appellants  upon  a  promissory 
note  executed  by  the  defendants  to  the  plaintiff  February  16th, 
1881,  payable  one  day  after  date. 

The  appellee  Elizabeth  answered,  alleging  that  the  only 
consideration  for  the  note  sued  on  was  that  it  was  given  as  a 
part  payment  upon  a  pretended  contract  for  the  sale  of  land 
by  the  plaintiff  to  her  co-defendant  Martin  Schierman ;  that 
it  had  no  relation  to,  or  connection  with,  any  other  transac- 
tion or  any  contract  or  business  to  which  she  was  a  party ; 
and  that  at  the  time  of  signing  said  note  she  was  a  married 
woman. 

Afterwards,  the  complaint  was  amended.     No  answer  of 
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coverture  was  filed  after  the  complaint  was  amended ;  but  the 
finding  and  judgment  were  in  favor  of  said  Elizabetli.  The 
appellants  demurred  severally  to  the  amended  complaint^  and 
their  demurrer  was  overruled. 

The  defendants  answered  the  amended  complaint  in  two 
paragraphs,  the  first  being  a  general  denial,  and  the  second 
alleging  that  the  note  was  given  without  consideration.  There 
was  a  reply  of  general  denial  to  the  second  paragraph  of  an- 
swer. The  cause  was  tried  by  a  jury,  who  returned  a  verdict 
in  favor  of  the  appellee  Elizabeth  and  against  the  appellants; 
and  a  motion  for  a  new  trial,  made  by  the  appellants,  having 
been  overruled,  judgment  was  rendered  in  accordance  with 
the  verdict- 

The  note  in  suit  was  given  for  a  part  of  the  purchase-money 
of  certain  land  in  Dearborn  county,  in  this  State,  under  a 
contract  for  the  sale  thereof  by  the  appellee  Beckett  to  the 
appellant  Martin  Schierman.  The  plaintiff  took  upon  him- 
self in  his  complaint  and  on  the  trial  to  show  the  circumstances 
ander  which  the  note  was  given.  At  the  time  when  the  note 
was  executed  to  the  appellee  Beckett,  the  following  receipt 
was  delivered  to  the  appellant  Martin  Schierman : 

"Aurora,  Ind.,  Feb.  16th,  1881. 

"  Received  of  Martin  Schierman  his  note  for  the  sum  of 
$200.00,  as  an  advance  payment  of  his  purchase  of  the  e.  J  of 
the  n.  w.  i  of  sec.  11,  town.  5,  r.  3  w. ;  also,  south  J  of  s.  w.  J 
of  sec.  2,  town.  5,  r.  3  w. ;  also  lands  adjoining;  making  the 
whole  aggregate  153  acres,  this  day  sold  to  him  by  Fletcher 
&  Co.,  agents  for  Joe  S.  Beckett;  the  purchase  price  being 
$35  per  acre,  on  the  following  terms:  one-half  cash  and  the 
balance  in  annual  payments,  at  six  per  cent,  interest,  the  said 
Martin  Schierman  to  receive  a  clear  warranty  deed  upon  com- 
pliance with  above  terms.  The  deed  to  be  delivered  by  March 
16th,  1881.  Fletcher  &  Co." 

This  receipt  was  written  and  signed  by  one  of  the  members 
of  the  firm  of  Fletcher  &  Co.,  real  estate  agents,  in  the  pres- 
ence of  said  Beckett  and  Martin  Schierman ;  and  if  the  words 
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"also  lands  adjoining,"  had  been  omitted,  and  in  place  thereof 
the  words  "  in  Dearborn  county,  State  of  Indiana,"  had  been 
inserted,  it  would  have  described  153  acres  of  land  which 
Beckett  owned  in  said  county,  and  for  the  sale  and  convey- 
ance of  which  to  said  Martin  Schierman  a  parol  agreement 
had  been  made  by  said  Beckett  and  Martin,  as  stated  in  the 
receipt. 

The  plaintiff  and  the  court  proceeded  upon  the  theory  that 
to  recover  upon  the  note  it  was  necessary  that  the  contract  for 
the  sale  of  the  land  should,  by  compliance  with  the  statute  of 
frauds,  be  capable  of  being  enforced  by  Martin  Schierman 
against  Beckett ;  that  it  might  be  shown  that  the  words  "  also 
lands  adjoining,"  were  inserted,  and  the  name  of  the  county  and 
that  of  the  State  were  omitted,  by  mistake ;  andthat  if  such  mis- 
take were  shown,  and  it  were  also  shown  that  the  signingof  the 
receipt  was  lawfully  authorized  by  the  vendor,  the  defence  of 
want  of  consideration  for  the  note  could  not  prevail.  On  the 
other  hand,  it  was  claimed  by  the  appellants  that  the  transaction 
amounted  merely  to  a  parol  contract  for  the  sale  of  land,  and 
that,  neither  party  to  that  contract  being  bound  thereby,  there 
could  be  no  recovery  upon  the  note.  All  the  questions  aris- 
ing under  the  demurrer  to  the  complaint  and  the  motion  for 
a  new  trial  had  reference  to  these  theories. 

It  has  sometimes  been  said  that  if  an  executory  contract 
for  the  conveyance  of  land  do  not  bind  the  vendor,  he  can  not 
recover  upon  a  note  given  by  the  vendee  for  purchase-money ; 
that  if  the  vendor  is  not  bound  by  his  promise  there  is  no 
consideration  for  the  promise  of  the  vendee. 

On  the  other  hand,  it  has  been  held  that  the  vendor  of  land 
by  parol  contract,  if  he  show  his  own  ability  and  willingness 
to  perform,  can, enforce  the  vendee's  note  for  purchase-money. 
And  this  doctrine  is  placed  upon  the  same  principle  that  pre- 
vents the  vendee  from  recovering  back  the  purchase-money 
while  the  vendor  is  able  and  willing  to  convey  according  to 
his  verbal  agreement.  It  is  said  that  the  defence  to  the  note 
in  such  case  must  be,  not  upon  the  statute  of  frauds,  but  want 
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or  &ilure  of  consideration  ;  which  can  not  be  made  out  if  the 
vendor  show  his  ability  and  willingness  to  perform.  See 
Browne  Stat,  of  Frauds,  sec.  122  b,  and  authorities  cited,  espec- 
ially Rhodes^  Adm'r 8  v.  Storr,  7  Ala.  346;  McGowen  v.  Wesi^ 
7  Mo.  569  (38  Am.  Dec.  468) ;  GnUchfield  v.  Donathon,  49 
Texas,  691  (30  Am.  K  112) ;  Barnes  v.  Wise,  3  T.  B.  Mon. 
167,  171 ;  Rowland  v.  Garman,  1  J.  J.  Marsh.  76  (19  Am, 
Dec.  54).  For  analogous  cases,  see  Humphrey  v.  Fair,  79  Ind. 
410,  412,  and  cases  there  cited. 

In  this  case  the  vendor,  in  his  complaint  and  in  his  evidence, 
showed  a  tender  before  suit  brought  of  a  deed  of  conveyance 
of  the  land  which  the  vendee  had  agreed  with  him  to  purchase, 
and  the  refusal  of  said  vendee  to  accept  it ;  also  a  formal  notice 
of  repudiation  of  the  contract  from  the  vendee  to  the  vendor. 
The  vendor  also  offered  to  prove  his  title  to  said  land,  but 
open  objection,  on  the  ground  that  his  title  was  not  disputed, 
the  evidence  was  rejected. 

The  verbal  contract  for  the  sale  of  land  is  not  void. 
The  statute  simply  provides  that  no  action  shall  be  brought 
upon  it.  The  action  on  the  vendee's  note  is  not  a  suit  upon 
the  contract  of  sale;  and  the  vendee's  defence  being  want  of 
-consideration  for  the  note,  it  would  seem  that  he  ought  not 
to  be  permitted  to  assert  as  such  defence  the  fact  that  the  ven- 
dor might  refuse  performance,  when  the  sole  reason  for  the 
&ilore  of  the  vendor  to  perform  is  the  rejection  by  the  vendee 
of  offered  performance.  Therefore,  if  there  was  no  sufficient 
memorandum,  and  parol  evidence  could  not  be  admitted  to 
tud  said  receipt,  which  we  need  not  decide,  it  can  not  be  held 
for  that  reason  alone  that  there  was  no  consideration  for  the 
aote. 

The  complaint  showed  a  cause  of  action  on  the  note,  an^ 
the  additional  matter  alleged  in  the  complaint  concerning  the 
contract  did  not  show  a  want  of  consideration  for  the  note. 
The  appellants,  by  their  answer,  took  upon  themselves  the 
burden  of  showing  a  want  of  consideration,  but  it  was  not 
shown  by  the  evidence.     It  was  unnecessary  for  the  plaintiff 
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to  introduce  said  receipt  in  evidence ;  but  its  introduction  did 
not  harm  the  appellants.  A  contract  for  the  conveyance  by 
appellee  Beckett  to  appellant  Martin  Schierman  of  certaia 
real  estate  in  said  county,  which,  if  no  action  could  be 
brought  thereon,  was  still  valid,  was  shown  by  oral  evidence  ; 
said  vendor's  willingness  to  convey  was  proved ;  and  he  offered 
to  show  his  ability  to  transfer  a  good  title,  but  this  was  ex-> 
pressly  waived  by  the  appellants. 

If  we  are  correct  in  our  view  of  the  law,  there  was  no  error 
for  which  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  hereby  is  affirmed|  at  the  costa 
of  the  appellants. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 


No.  9397. 

Schmidt  et  al.  v.  Wright  et  al. 

Supreme  Court. — Brief. — Appearance. — Notice  of  Appeal. — Diamisaal. — The 
filing  of  a  general  brief  in  the  Supreme  Court  is  an  appearance,  after 
which  a  motion -to  dismiss  the  appeal,  for  want  of  notice  of  the  appeal, 
comes  too  late. 

Highway. — Petition. — Names  tjf  OumerH  of  Land. — Notice. — Injunction, — In 
a  suit  to  enjoin  the  opening  of  a  highway,  it  appeared  that  a  member  of 
the  county  board  posted  notices  of  the  petition  for  the  highway,  but  not 
that  he  acted  in  the  matter  as  a  member  of  the  board ;  also,  that  the 
plaintiff,  by  her  name,  at  the  time  the  notices  were  posted,  was  mentioned 
in  the  petition  as  an  owner  of  lands  to  be  affected,  but  her  name  was 
changed  by  marriage  before  the  petition  was  presented;  that  another 
land -owner  was  erroneously  named. 

Heldy  that  none  of  these  facts  justified  a  collateral  attack  on  the  validity 
of  the  order  establishing  the  highway. 

From  the  Superior  Court  of  Marion  County. 

H.  W.  Harrington  and  A.  G,  Howe^  for  appellants. 
J,  Hanna,  F.  Knefler  and  J.  S.  Berryhill,  for  appellees. 
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Franklin,  C. — This  was  an  application  by  appellants 
against  appellees  for  an  injunction  against  the  opening  of  a 
certain  public  highway.  Appellees  answered  by  a  general 
denial.  There  was  a  trial  by  the  court,  and,  at  the  request  of  the 
plaintiffs,  the  court  stated  the  &cts  and  its  conclusions  of  law 
thereon.  The  plaintiffs  excepted  to  the  conclusions  of  law,  and 
appealed  to  the  general  term  of  the  court,  assigning  as  errors 
that  the  court  in  special  term  erred  in  its  conclusions  of  law  on 
the  special  facts  stated,  and  erred  in  dismissing  the  complaint 
herein.  The  court  in  general  term  affirmed  the  judgment  in 
special  term^  and  the  plaintiffs  appealed  the  case  to  this  courts 
assigning  as  errors  that  the  court  in  general  term  erred  in 
affirming  the  judgment  of  the  special  term,  and  in  affirming 
the  judgment  and  findings  of  the  court  in  special  term. 

The  record  and  assignment  of  errors  were  filed  in  this  court 
April  23d,  1881.  The  case  was  submitted  by  appellant  May 
25th,  1881.  Appellants^  brief  was  filed  June  3d,  1881.  Ap- 
pellees* brief  was  filed  January  27th,  1882. 

On  the  22d  of  March,  1883,  appellees  filed  a  special  ap- 
pearance,  and  moved  to  dismiss  the  appeal  for  the  want  of  any 
notice  of  the  appeal  having  been  served  «ipon  the  appellees. 
This  motion  is  based  upon  the  fact  that  the  appeal  was  taken 
at  the  time  of  the  rendition  of  the  judgment,  and  fifteen  days^ 
at  that  time,  were  given  in  which  to  file  an  appeal  bond;  but 
the  bond  was  not  filed  within  the  fifteen  days.  Appellees- 
were,  therefore,  entitled  to  notice  of  the  appeal.  Although 
the  bond  was  not  filed  \Wthin  the  fifteen  days,  yet,  within  that 
time,  and  during  the  same  term  of  the  court,  the  time  within 
which  to  file  a  bond  was  extended  ten  days  longer,  and  the 
bond  was  filed  within  that  time. 

We  think  that  the  time  within  which  to  file  an  appeal  bond 
may  be  given  at  »ny  time  during  the  term  of  the  trial,  and 
during  that  term  may  be  extended.  See  Pitzer  v.  Indianapo- 
lUjdc,,  R.  W,  Oo.y  80  Ind.  569.  Whether  this  be  so  or  not^ 
appellees'  motion  came  too  late  to  prevail.  By  uncondi* 
tionally  filing  their  brief  on  the  27th  day  of  January,  1882^ 
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they  entered  a  general  appearance  and  waived  all  objections 
on  account  of  notice. ,  They  can  not  subsequently,  after  more 
than  a  year  had  elapsed  since  the  entering  of  a  general  ap- 
pearance, be  permitted  to  enter  a  special  appearance,  and  ob- 
ject on  account  of  want  of  notice  of  the  appeal.  The  motion 
to  dismiss  the  appeal  is  overruled. 

The  special  findings  of  the  court  are  as  follows: 

"On  March  13th,  1875,  one  John  Becker  died  seized  of 
certain  real  estate,  which  is  more  particularly  described  in 
the  complaint  herein,  situate  in  Wayne  township,  Marion 
•county,  Indiana,  leaving  surviving  him  his  widow,  Margaret 
Becker,  one  of  the  plaintiiis  herein,  who  was  afterwards,  to  wit, 
.in  March,  1877,  married  to  the  other  defendant  herein,  Joseph 
Schmidt,  and  the  following  named  children,  viz. :  Katharine, 
Elizabeth,  Maggie,  John,  Jacob,  Mary,  Emma,  Charles  and 
Delia.  Said  John  Becker  died  testate,  and  by  his  last  will  de- 
-vised  his  real  estate  hereinbefore  described  to  the  plaintiff  Mar- 
garet Schmidt,  who  has  ever  since  remained  the  owner  thereof. 

^^  On  June  16th,  1876,  David  J.  Robinson  and  twelve  others, 
twelve  of  whom  were  freeholders  of  said  Marion  county,  In- 
•diana,  and  six  of  whom  resided  in  the  immediate  neighbor- 
hood of  the  proposed  highway  hereinafler  mentioned,  pre- 
4sented  to  the  board  of  commissioners  of  said  county  a  petition 
for  the  location  of  a  public  highway  therein  described,  a  copy 
of  which  said  petition  is  incorporated  in  the  plaintiffs'  com- 
plaint herein,  marked  ^  Exhibit  A.' 

"Notices  of  said  petition,  exactly  Kke  the  copy  which  is  in- 
•serted  in  the  plaintiffs'  said  complaint,  marked  '  Exhibit  B,'' 
were  duly  posted  up  in  three  (3)  of  the  most  public  places  in 
the  neighborhood  of  such  proposed  highway  for  more  than 
twenty  (20)  days  before  the  meeting  of  the  said  board,  which 
«aid  petition  was  presented  to  said  board,  but  the  plaintiff 
Margaret  Schmidt  had  no  actual  knowledge  of  said  noticed, 
or  of  the  pendency  of  the  said  petition,  until  after  the  order 
made  by  said  board  for  the  opening  of  said  highway ;  nor  were 
notices  posted  or  given  other  than  as  above  mentioned. 
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"  Proof  of  the  posting  of  said  notices  \yas  made  to  said  board 
by  the  affidavit  of  one  Alexander  Jameson^  who  had  posted 
the  same,  and  who  was  then  and  there  one  of  the  said  county 
commissioners  and  a  member  of  the  said  board.  Thereupon 
three  persons  were  appointed  by  said  board  to  view  such  pro- 
posed highway,  who,  after  having  been  duly  notified,  as  by 
statute  provided,  proceeded  to  view  the  said  proposed  high- 
way, and,  deeming  the  same  to  be  of  public  utility,  laid  out 
the  same  on  the  line  proposed  in  said  petition,  and  so  reported 
to  said  board,  at  the  next  ensuing  session  thereof.  No  objec- 
tion having  been  made  to  such  proposed  highway,  said  board 
caused  a  record  thereof  to  be  made,  and  ordered  the  same  to 
be  opened  and  kept  in  repair,  a  copy  of  which  order  was  duly 
transmitted  to  the  defendant  Jesse  Wright,  who  was  then,  and 
until  after  the  commencement  of  this  action  continued  to  be, 
the  trustee  duly  elected  and  qualified  of  said  Wayne  township ; 
and  who,  at  the  time  of  the  commencement  of  this  action  was 
about  to  cause  said  proposed  highway  to  be  opened  and  worked 
in  the  manner  provided  by  statute.  Tuue  copies  of  all  the 
proceedings  of  said  board  and  of  the  report  of  said  viewers 
are  set  forth  in  the  plaintiffs'  complaint  herein. 

"At  the  time  of  the  presenting  of  the  said  petition  there  was 
not,  nor  has  there  at  any  time  since  been,  any  railroad  known 
as  the  '  Indianapolis  and  Vandalia  railroad,'  but  there  was  and 
still  is  a  railroad  known  as  the  ^Terre  Haute  and  Indianapolis 
railroad,'  over  the  lands  of  which  the  line  of  said  proposed 
highway  runs. 

"The  defendant  John  W.  Julian  has  no  interest  in  this  ac- 
tion other  than  this,  viz.,  that  at  the  time  of  the  commence- 
ment of  this  action  he  was  the  supervisor  of  the  road  district 
through  which  the  proposed  highway  runs,  and  was  about  to 
open  the  same  pursuant  to  directions  from  the  said  Wright, 
trustee  as  aforesaid. 

"The  line  of  said  proposed  highway  runs  through  Margaret 
Schmidt's  (the  said  plaintiff's)  premises,  which  have  been  fenced 
and  cultivated  for  more  than  ten  (10)  years  last  past;  and  the 
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openiDg  of  said  proposed  highway  through  said  premises  will 
cause  the  said  plaintiff  irreparable  damages. 

"  Upon  the  foregoing  facts  the  court  finds  the  following 
conclusion  of  law :  That  the  foregoing  facts  are  not  sufficient 
to  constitute  any  cause  of  action  in  favor  of  the  plaintiffs  and 
against  the  defendants,  or  either  of  them.V 

Under  the  exceptions  to  this  conclusion  of  law  appel- 
lants' counsel  have  presented  various  objections  to  the  suffi- 
ciency of  the  petition  and  the  proceedings  before  the  board  of 
commi&sioners,  but  we  do  not  think  it  necessary  to  discuss  such 
questions  as  do  not  arise  upon  the  faet«  found  and  stated  by 
the  court. 

The  court  found  as  a  fact  that  the  notices  were  posted  and 
proof  thereof  made  by  a  member  of  the  board  of  commis- 
sioners, and  this  fact  is  insisted  upon  as  rendering  the  pro- 
ceedings of  the  board  void.  The  facts  found  by  the  court  do 
not  state  that  the  commissioner  Jameson,  who  posted  the 
notices,  had  any  interest  in  the  matters  in  controversy,  or  that 
he  in  any  way  participated  in  the  proceedings  of  the  board 
upon  the  petition.  A  majority  of  the  board  had  a  right  to 
act  in  the  premises  without  Jameson,and,  nothing  being  shown 
to  the  contrary,  the  presumption  is  that  the  board  legally  acted, 
and  there  is  nothing  stated  in  the  findings  tending  to  show 
that  the  proceedings  before  the  board  on  that  account  wei-e  void. 

The  next  question  presented  is  that  Margaret  Schmidt,  one 
of  the  appellants,  was  not  alleged  in  the  petition  to  be  one  of 
the  owners  of  the  land  through  which  the  proposed  road  would 
run ;  that  she  had  no  nptice  of  the  pendency  of  the  petition  ; 
that  the  board  had  no  jurisdiction  as  to  her,  and  the  proceed- 
ings, as  to  her,  were  void. 

The  court  found  that  she  had  no  actual  notice  of  the  pen- 
dency of  the  petition,  but  that  she  was  embraced  in  the  gen- 
eral notice  as  one  of  the  land-owners  through  whose  land  the 
road  was  to  run,  under  the  name  of  Margaret  Becker ;  that 
she  afterwards  intermarried  with  appellant  Joseph  Schmidt, 
This  change'  in  her  name  did  not  require  a  new  or  an  addi- 


NOVEMBliR  TERM,  1882.  61 


Schmidt  et  ai  v.  Wright  ef  al. 


tional  notice  to  her  in  order  to  give  the  board  jiirisdictioii  as 
to  her.    The  court  had  the  necessary  jurisdiction. 

The  court  further  found  that  the  name  of  one  of  the  land- 
owners through  whose  land  the  proposed  road  was  to  run  was 
stated  to  be  the  "Indianapolis  and  Vandalia  Railroad  Com- 
pany" instead  of  the  "Terre  Haute  and  Indianapolis  Rail- 
road Company.^' 

It  is  a  fact  of  public  notoriety  that  the  Terre  Haute  and 
Indianapolis  Railroad  Company  has  for  several  years  consti- 
tuted a  part  of^  and  has  been  operating  what  is  known^  as  the 
Vandalia  Line,  and  to  call  it  the  Indianapolis  and  Vandalia 
fiaihx>ad  Company  is  such  a  variance  as  is  not  calculated  to 
deceive  or  in  any  way  mislead  appellants.  We  can  not  see 
how  it  could  in  any  way  have  injured  appellants^  and  as  to 
them  the  variance  in  name  is  immaterial. 

No  motion  was  made  for  a  new  trial,  and  the  evidence  is 
not  in  the  record.  It  is  therefore  to  be  presumed  that  the 
coart  in  its  conclusions  of  law  did  right  in  treating  the  va- 
riance as  immaterial.  In  support  of  the  last  objection  we  have 
heen  referred  to  the  cases  of  Hays  v.  Oampbdl,  17  Ind.  430 ; 
and  Hughes  v.  Sellers,  34  Ind.  337.  In  the  first  one  of  these 
cases  the  petition  did  not  profess  to  give  any  of  the  names  of 
the  land-owners  through  whose  land  the  road  would  run ;  and 
in  the  second  case  the  petition  did  not  profess  to  give  all  their 
names;  it  merely  described  some  of  them  as  heirs  of  certain 
persons.  We  do  not  think  that  these  cases  are  applicable  to 
the  one  under  consideration ;  they  were  cases  that  were  de- 
cided on  appeal,  and  not  upon  a  collateral  attack  by  way  of 
inJQnction. 

In  tfee  case  of  Wild  v.  Deig,  43  Ind.  455  (13  Am.  R.  399), 
which  was  for  an  injunction,  where  the  petition  did  not  give 
tU  the  names  of  the  land-owners,  the  court  held  as  follows : 
"We  hold  that  the  proceedings  are  valid,  when  they  are 
attacked  as  in  this  case,  and  when  the  name  of  the  person 
making  the  attack  is  mentioned  in  the  petition.  We  do  not 
hold  that  the  petition  would  be  good  on  an  appeal  from  the 
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action  of  the  board  of  commissioners,  nor  that  the  proceedings 
would  be  valid  against  an  owner  not  named  in  the  petition/^ 

In  the  case  of  Porter  v.  Siouty  73  Ind.  3,  the  case  of  Wild 
V.  Deiffj  supra,  was  approved ;  and  it  was  further  held  that 
where  the  appellant  was  the  owner  of  the  land  and  not  named 
in  the  petition,  the  occupant  being  named,  that  was  sufficient 
against  a  collateral  attack  by  way  of  an  injunction. 

We  have  thus  disposed  of  all  the  questions  which  we  think 
have  been  properly  presented,  and  arising  out  of  the  excep- 
tions to  the  conclusions  of  law  upon  the  facts  stated,  and  we 
conclude  that  the  court,  in  general  term  did  not  err  in  affirm- 
ing the  judgment  of  the  court  in  special  term. 

The  judgment  of  the  court  in  general  term  ought  to  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  in  general  term  be  and 
it  is  in  all  things  affirmed,  with  costs. 


No.  10,448. 

The  City  op  Fort  Wayne  v.  Lehr. 

|16B  W**l  Citt. — OolUction  of  Taxes.— OUy  Treamrer. — Pofwera  of  Common  CouneiL — Gm- 
I  88  -Q2  trad  UUra  Fires.— Under  sections  3085,  3087,  ei  %eq.,  R.  S.  1881,  of  the 
ilflO  lOi  general  law  for  the  incorporation  of  cities,  the  city  treasurer  of  an  incorpo- 
rated city  is  alone  empowered  to  enforce  the  collection  of  city  taxes,  de- 
linquent, current  and  unpaid  ;  and  any  contract,  made  by  the  city  or 
its  common  council,  with  any  person  other  than  such  city  treasurer,  for 
the  collection  of  any  city  taxes,  is  ultra  vires  and  absolutely  Yoid. 

From  the  Superior  Court  of  Allen  County. 
JT.  Oolerick,  for  appellant. 

HowK,  J. — The  questions  for  the  decision  of  this  court,  in 
this  case,  may  be  thus  stated :  Docs  either  paragraph  of  the 
appellee's  complaint  state  facts  sufficient  to  withstand  the  ap- 
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pellant's  demurrer  thereto  for  the  want  of  facts,  or  to  support 
the  judgment  below  in  appellee's  favor  and  against  the  ap> 
pellant? 

The  appellee's  complaint  contained  two  paragraphs.  In 
the  first  paragraph  he  alleged,  in  substance,  that  the  appellant 
was  indebted  to  him  in  the  sum  of  five  hundred  dollars,  for 
work  and  labor  done  and  performed  by  him  for  the  appel- 
lant, at  its  instance  and  request,  a  bill  of  particulars  of  which' 
was  filed  with,  and  made  part  of,  such  paragraph,  all  of  whicb 
sum  of  money  remained  due  and  unpaid.     Wherefore,  etc. 

In  his  bill  of  particulars  the  appellee  stated,  in  substance^ 
that  the  appellant  was  indebted  to  him  for  services  from  No- 
vember, 1880,  to  May,  1881,  in  collecting  $26,780  of  delin- 
quent and  unpaid  taxes,  at  ten  per  cent.,  as  peir  agreement^ 
$267.80. 

In  the  second  paragraph  of  his  complaint  the  appellee  said 
that  the  city  treasurer  made  a  communication  to  the  appel- 
lant and  its  common  council,  in  which  he  informed  them  that 
there  was  a  large  amount  of  taxes  delinquent  and  owing  ta 
the  appellant ;  that  the  communication  was  referred  to  the 
committee  of  the  common  council  on  finance,  assessments- 
and  taxes,  consisting  of  councilmen  Montgomery  Hamilton^ 
Charles  F.  Muhler  and  Christopher  Hettler,  who  were  author- 
ized to  act  in  such  matter,  and  employ  some  person  to  act  a» 
deputy-collector  of  said  taxes,  and  to  make  suchr  agreement 
as  to  compensation  as  they  saw  fit ;  that  such  committee  and 
councilmen  requested  the  appellee  to  so  act ;  that  thereif^on 
the  committee  and  councilmen,  on  the  part  of  appellant,  and 
the  appellee  entered  into  a  contract,  by  which  the  appellee 
was  to  collect  such  unpaid  and  delinquent  taxes,  and  was  to 
receive,  in  compensation  for  his  services  in  that  behalf,  a  sum 
equal  to  ten  per  centum  of  the  amount  so  collected  by  him ; 
that,  in  pursuance  of  such  contract,  the  appellee  entered  upon 
and  performed  said  services ;  that  the  appellant  and  its  coun- 
cilmen knew  that  said  services  were  being  performed;  that 
aa  such  collector,  and  by  reason  of  such  contract,  the  appel- 
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lee  collected  the  sum  of  $26,780,  and  that  appellant  was  in- 
debted to  appellee  in  the  sum  of  $267.80,  which  remains  un- 
paid.    Wherefore,  etc. 

The  appellant's  counsel  insists  in  argument  that  the  ap- 
pellee has  not  stated  facts  sufficient,  in  either  paragraph  of  his 
complaint,  to  constitute  a  cause  of  action, '' because  the  ap- 
pellant possessed  no  power'to  contract  with  the  appellee  for 
the  performance  of  duties  enjoined  by  law  upon  the  city 
treasurer,  to  collect  delinquent  taxes  on  the  duplicate,  and 
pay  him  fees  therefor,  to  which  the  city  treasurer  was  entitled, 
and  because  such  a  contract  or  agreement  was  tUtra  vireaJ* 
It  must  be  assumed,  the  contrary  not  appearing,  that  the  ap- 
pellant was  and  is  incorporated  under  the  general  law  of  the 
State,  in  force  at  the  time,  providing  for  the  incorporation  of 
cities.  CUy  of  Brazil  v.  McBride,  69  Ind.  244.  In  section 
3043,  R.  S.  1881,  provision  is  made  for  the  election  of  a  city 
treasurer,  and  that  he,  "with  the  consent  of  the  ci^mmon 
council,  may  appoint  one  or  more  deputies  when  necessary." 
So,  again,  in  section  3098,  R.  S.  1881,  it  is  provided  in  effect 
that  the  common  council  may  authorize  the  city  treasurer  "to 
appoint,  with  the  concurrence  of  the  common  council,  one  or 
more  deputies."  In  sections  3085  and  3087,  R.  S.  1881,  it  is 
made  the  duty  of  the  city  treasurer  to  collect  the  city  taxes, 
delinquent,  current  and  unpaid ;  and  in  those  and  the  follow- 
ing sections  such  treasurer  alone  is  clothed  with  the  power  to 
enforce*  the  collection  of  such  taxes.  In  the  general  laws  of 
the  State  for  the  incorporation  of  cities  we  have  been  unable 
to  find  any  provision  which  would  authorize  or  empower  the 
appellant,  or  its  common  council,  to  appoint,  employ,  con- 
tract or  agree  with  the  appellee  for  the  collection  of  delin- 
quent or  unpaid  city  taxes,  or  to  pay  him  for  his  services  in 
making  such  collections.  The  appellant  was  not  authorized 
by  law  to  make  the  agreement  with  the  appellee,  which  is  the 
basis  of  the  first  paragraph  of  his  complaint,  nor  to  enter  into 
the  contract  with  him,  which  is  counted  upon  in  the  second 
paragraph.     Such  agreement  or  contract  was,  we  think,  an 
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unwarranted  interference  on  the  part  of.the  common  council, 
or  rather  of  its  committee,  with  the  powers  and  duties  ex- 
pressly conferred  by  law  upon  the  city  treasurer,  and  was  be- 
jond  the  scope  of  its  powers  in  the  premises.  We  are  of 
opinioD,  therefore,  that  the  alleged  agreement  or  contract,  on 
the  part  of  the  appellant  with  the  appellee,  was  ultra  vires  and 
void.  Burnett  v.  Abbott,  51  Ind.  254 ;  Rothrock  v.  Garrj  55 
Ind.  334 ;  Driftwoody  etc,,  Turnpike  Co.  v.  Board,  etc.,  of  Bar- 
Mmew  Co.,  72  Ind.  226 ;  1  Dillon  Munic.  Corp.,  sec.  381. 

For  the  reasons  given  it  seems  to  us  that  the  court  erred 
in  overruling  the  appellant's  demurrer  to  each  paragraph  of 
appellee's  complaint.  In  our  consideration  and  decision  of 
this  cause  we  have  not  been  aided  by  any  brief  or  argument 
by  the  appellee  or  his  counsel. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  each 
paragraph  of  the  complaint. 


No.  8720. 

Bond  et  al.  v.  Armstrong. 

Practice. — Demurrer  for  D^eei  of  I^iriiei. — Ameridmenl, — EstoppeL — Supreme 
Court. — One  who  demurs  to  a  complaint  for  a  defect  of  parties  can  not, 
on  appeal,  claim  that  the  court  erred  in  permitting  an  amendment  to 
•opplj  the  defect  stated,  nor  that  the  complaint  was  made  bad  by  reason 
of  the  amendment,  which  consisted  only  in  striking  out  the  name  of  the 
State,  and  leaving  the  name  of  the  relator  as  plaintiff  instead  of  relator. 

Same. — Demurrer. — CapaeUy  to  Sue, — A  demurrer  for  want  of  facts  does  not 
qnestion  the  plaintiff's  capacity  to  sue,  but  does  put  in  issue  his  right 
to  sue  for  the  particular  cause  of  action  stated.  A  complaint  by  A. 
showing  a  good  cause  of  action  in  favor  of  B.  does  not  state  facts  suf- 
ficient. 

Payment. — Applicalion  of — Equity, — ^In  the  absence  of  application  by  the 
debtor  or  creditor,  the  law  will  appropriate  a  payment  as  the  equity  of 
the  case  may  require. 

Vol.  88.-5 
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Same. — In  cases  of  payments  not  made  bj  the  debtor  voluntarily,  the 
creditor  has  no  right  of  Appropriation,  but  must  apply  the  money  in  the 
discharge  of  all  debts  in  proportion,  unless  there  be  a  countervailing* 
equity.  ' 

Same. — Prindpal  and  Surety. — In  the  application  of  payments  the  law  gen- 
erally favors  a  surety. 

Same. — Gvardian^B  Bond, — De/aleatum. — Oaae  Stated. — A  guardian  who  was- 
in  default,  upon  application  of  a  surety  to  be  released  from  his  bond^ 
gave  a  new  bond  to  the  approval  of  the  court,  and  afterwards  committed 
further  defalcations  and  died,  owning  an  interest  in  a  partnership  busi- 
ness which  had  been  put  into  the  hands  of  a  receiver.  By  order  of  the 
court  the  receiver  paid  a  percentage  upon  the  entire  defalcation.  The 
sureties  upim  the  second  bond  became  insolvent. 

Heldf  that  the  payment  by  the  receiver  sliould  be  applied  pro  rata  upon  the 
amounts  due  under  the  two  bonds. 

From  the  Warren  Circuit  Court. 

J.  AlcCabe,  for  appellants. 

M.  MUford,  S.  Glaypool  and  W.  A.  Ketcham,  for  appellee- 

Woods,  C.  J. — Action  upon  the  bond  of  a  guardian.  The- 
original  complaint  in  this  case  was  entitled,  "The  State  of 
Indiana,  on  the  relation  of  James  Martin,  guardian  of  George 
Armstrong,  a  minor,  etc.,  m.  Mary  Bond,"  and  others 
named.  The  appellants  demurred  jointly  to  the  complaint,, 
for  want  of  facts,  and  because  of  defect  of  parties  plaintiff* 
"  in  this,  to  wit :  George  Armstrong  is  the  proper  party  plain- 
tiff." The  appellant  Mary  Bond  also  filed  a  separate  de- 
murrer, for  want  of  facts.  Pending  the  consideration  of  these 
demurrers,  according  to  the  recital  of  a  bill  of  exceptions^ 
entitled  in  the  same  manner  as  the  complaint,  the  plaintiff 
"moved  the  court  for  leave  to  amend  the  complaint  by  strik- 
ing out  the  name  of  the  above  named  plaintiff  and  by  substi- 
tuting the  name  of  George  Armstrong,  a  minor,  by  James- 
Martin,  next  friend,  as  plaintiff,  which  motion,  over  the  ob- 
jection and  exception  of  the  defendants,  the  court  granted 
and  allowed  the  amendment  to  be  made,  which  was  then  and 
there  done,"  and  thereupon  thecourt  overruled  the  demurrers 
aforesaid,  to  which  rulings  the  defendants  excepted. 

The  appellants  now  claim  that  the  court  erred  in  permitting 
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the  amendmeat  to  be  made ;  and  that  as  amended  the  com- 
plaint is  bad^  for  want  of  facts  stated  sufficient  to  show  a  cause 
of  action  in  favor  of  George  Armstrong,  because  the  bond 
sued  on  is  payable  to  the  State,  and  can*  be  sued  only  in  the 
name  of  the  State. 

The  demurrer,  for  want  of  &cts,  does  ^lot  question  the 
plaintiff's  general  capacity  to  sue,  but  does,  as  counsel  for  the 
appellants  asserts,  question  his  right  to  sue  upon  the  particu- 
lar cause  of  action  set  up  iu  his  complaint.  A  complaint  by 
A.,  which  shows  a  cause  of  action  in  favor  of  B.,  does  not 
blate  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of 
A.,  and  a  demurrer,  for  want  of  facts,  raises  the  question. 
There  are,  however,  several  reasons  why  the  appellants  may 
not  avail  themselves  of  this  rule.  While  the  right  of  actioa 
in  the  case  is  technically  in  the  State,  and  the  complaint  should 
have  been,  if  it  is  not,  in  the  name  of  the  State,  it  is,  never- 
theless, an  action  for  the  sole  use  of  Armstrong,  and  the  ap- 
pellants, having  demurred  because  the  suit  was  not  brought 
in  his  name,  and  the  amendment  having  been  made  in  order 
to  obviate  this  objection,  ought  to  be  estopped  from  turning 
about  now  to  urge  the  objection  that  the  complaint  is  not  in 
the  name  of  the  State.  But,  besides  this,  the  entry  of  the 
special  finding  and  conclusions  of  law,  and  of  the  final  judg- 
ment are  in  the  name  of  the  State,  ex  reL  Martin,  as  next 
friend  of  Armstrong,  and  it  may  well  be  inferred  that  the 
amendment  to  the  complaint  consisted,  not  in  striking  out 
the  name  of  the  State,  but  only  in  a  change  of  the  descrip- 
tion of  the  relator,  whereby  he  was  designated  as  next  friend 
instead  of  guardian.  Viewed  in  any  light,  the  record  in  this 
respect  shows  no  error  of  which  the  appellants  may  justly 
complain. 

The  real  question  in  the  case  arises  upon  the  ruling  on  the 
(lemurrer  to  the  third  paragraph  of  the  answer  and  upon  the 
exception  of  the  appellants  to  the  conclusions  of  law  stated 
by  the  court  upon  the  facts  found.  The  question  may  be  pre- 
sented with  sufficient  clearness  by  a  brief  statement :  Samuel 
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F.  Jennings,  tho  guardian,  upon  whose  bond  this  suit  was 
brought,  died  May  25th,  1878,  indebted  to  his  ward  Ann- 
strong  in  the  sum  of  $3,424.26,*  whicli  he  had  theretofore  con- 
verted to  his  own  us*e,  tliat  is  to  say,  to  the  use  of  a  partner- 
ship in  which  he  had  been  and  wlien  he  died  was  interested. 
At  the  February  term,  1879,  of  the  Fountain  Circuit  Court, 
Armstrong,  by  his  next  friend,  recovered  a  judgment  against 
the  receiver  of  the  assets  of  this  partnership  for  the  amount 
so  converted^  and  in  obedience  to  the  order  of  the  court  the 
receiver  paid  upon  the  judgment  the  sum  of  $1,800  to  the 
guardian  of  Armstrong. 

The  appellants,  except  Campbell,  the  administrator  of  the 
estate  of  Jennings,  are  sued  as  the  heirs  at  law  of  Erastus  C. 
Bond,  who  had  signed  as  surety  the  original  bond  of  Jennings 
2is  guardian,  that  is  to  say,  the  bond  in  suit,  but  who,  on  the 
17th  day  of  May,  1875,  had  procured  an  order  of  the  court 
discharging  him  from  further  liability,  the  guardian,  at  the 
same  time,  executing  a  new  bond  to  the  approval  of  the  court. 
The  sureties  upon  the  new  bond  have  become  insolvent.  Be- 
fore the  execution  of  the  new  bond,  and  while  the  bond  in 
suit  was  in  force,  the  guardian  had  converted  to  his  own  use 
of  the  moneys  of  his  ward  the  sum  of  $1,480  only,  the  re- 
mainder of  the  sum  for  which  he  died  accountable  having 
been  appropriated  after  that  date. 

The  question  is  as  to  how  the  $1,800  paid  by  the  receiver  of 
tbe  partnership  assets  should  be  applied.  The  appellants  insist, 
upon  the  earlier  defalcation,  which  occurred  under  the  first 
bond;  the  appellee,  on  the  contrary,  claims,  and  so  the  court 
below  held,  upon  the  amount  which  was  converted  under  the 
second  bond,  which  otherwise  the  ward  must  lose,  as  the  sure- 
lies  upon  that  bond  have  become  insolvent. 

In  King  v.  Andrews,  30  Ind.  429,  it  was  said  :  "Our  under- 
standing is,  that  when  a  person  owes  upon  several  distinct 
accounts,  he  has  a  right  to  direct  his  payments  to  be  applied 
to  either,  as  he  chooses;  but  if  he  pays  generally,  then  the 
creditor  may  apply  as  he  elects;' and  if  neither  makes  a  spe- 
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cific  applicatioD^  then  the  court  will  usually  make  the  appli- 
cation, first  to  the  most  precarious  security,  or  to  the  oldest 
debt  Fidd  v.  Holland,  6  Cranch,  8 ;  Milliken  v.  Tufis,  31 
Maine,  497 ;  Capen  v.  Alden,  5  Met.  268 ;  Chit.  Con.  827,  and 
notes.'*  See,  also,  the  following  cases  cited  by  the  appellee  t 
Qi'emer  v.  Higginson,  1  Mason,  323 ;  Stamford  Bank  v.  Bene- 
did,  15  Conn.  437 ;  Pickering  v.  Day,  2  Del.  Ch.  333;  Trul- 
linger  v.  Kofoed,  7  Or.  228  (33  Am.  R.  708) ;  Gapm  v.  Alden, 
mpra. 

In  2  Parsons  Con.,  pp.  629,631,  634,  it  is  said :  "  The  lawr 
will  appropriate  it  as  the  justice  and  equity  of  the  case  ma^ 
require."  "  Thus,  the  money  is  applied  to  the  case  of  the  most 
precarious  security,  where  there  is  nothing  to  control  this  ap- 
plication." "  In  cases  of  payments  which  are  not  made  by  the 
debtor  voluntarily,  the  creditor  has  no  right  of  appropriation, 
but  must  apply  the  money  towards  the  discharge  of  all  the 
debts  in  proportion."  ''  Generally,  the  law  favors  the  surety,  es- 
pecially if  his  suretyship  be  not  for  a  previously  existing 
debt"'  2  Parsons  Con.  633.  Pierce  v.  Sweet,  33  Pa.  St.  151  ; 
Blackdone  Bank  v.  Hill,  10  Pick.  129 ;  Commercial  Bank  v^ 
Cunningham,  24  Pick.  270  (35  Am.  Dec.  322).  See,  also,. 
Merrimack  Co.  Bank  v.  Brawn,  1 2  N.  H.  320 ;  Waller  v. 
locy,  1  Man.  &  G.  54;  Bank  v.  Brown,  22  Maine,  295; 
Stamford  Bank  v.  Benedict,  supra. 

The  payment  in  this- case  was  not  voluntary,  and  there  wa» 
no  right  of  appropriation  in  either  the  debtor  or  creditor^ 
Both  obligations  are  signed  by  sureties,  but  t^he  sureties  upon 
one  have  become  insolvent.  Does  the  law,  by  reason  of  this 
fiict,  apply  the  payment  to  the  latter  debt  ?  We  think  not.  It 
would  be  to  the  palpable  injury  of  the  solvent  sureties  upon 
the  other  obligation.  The  defalcation  occurred  partly  under 
each  bond ;  the  amount  collected  of  the  receiver  consisted  of 
a  percentage  upon  the  entire  sum  which  had  been  converted 
to  the  use  of  the  partnership,  and,  consequently, "  the  justice 
and  equity  of  the  case"  plainly  require  that  the  payment,  if 
it  be  so  called,  should  be  applied  pro  rata  upon  the  liabilities 
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under  the  different  bonds  according  to  their  respective  amounts. 
This  is  a  matter  of  calculation  which  the  circuit  court  can 
make  upon  the  facts  as  found. 

Judgment  reversed,  with  instructions  to  the  court  to  restate 
its  conclusions  of  law  in  accordance  with  this  opinion,  and  to 
enter  judgment  accordingly :  Providedy  That  if  it  be  made  to 
appear  that  other  parties  are  necessary,  the  court  may  order 
them  brought  in,  and,  if  necessary,  may  grant  a  new  trial  and 
permit  a  reformation  of  the  issues. 

Petition  for  a  rehearing  overruled. 


No.  9424. 

Simonton  v.  Hays  et  al. 

Drainage. — Action  to  Set  Aside  Sale  of  Land  by  Auditor  for  Aateaament. — 
GowUy  Gommisaiona's: — Jurisdiction, — GoUatei-al  Attack. — A  suit  to  set  asid^ 
a  sale  of  lands  by  the  auditor,  for  non-payment  of  a  charge  f6r  drainage 
under  the  act  of  1875  (1  B.  S.  1876,  p.  428),  on  the  ground  that  the  con- 
tractor had  not  performed  his  work,  or  that  the  drain  was  not  of  public 
henefit  or  utility,  or  conducive  to  the  public  health,  can  not  be  main- 
tained. Such  questions  are  not  open  to  enquiry  in  that  manner,  where 
the  ditch  has  been  established  by  the  tribunal  having  jurisdiction,  and 
the  work  accepted  by  the  officer  charged  with  power  to  do  so. 

From  the  Blackford  Circuit  Court. 
W,  A,  Bonham,  for  appellant. 

Black,  C. — The  appellees,  Mary  J.  Hays  and  John  J. 
Hays,  her  husband,  sued  the  appellant,  the  complaint  being 
in  two  paragraphs.  The  appellant  demurred  to  each  para- 
graph for  want  of  sufficient  facts.  The  demuirrers  were  over- 
ruled. Appellant  answered  by  a  general  denial ;  the  cause  was 
tried  by  the  court,  and  the  finding  was  for  the  appellees.  A 
motion  for  a  new  trial  filed  by  the  appellant  was  overruled, 
and  judgment  was  rendered  as  prayed  in  each  paragraph  of 
the  complaint. 

It  was  sought  in  each  of  said  paragraphs  to  set  aside  as  void 
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a  sale  to  the  appellant,  by  the  treasurer  of  Blackford  county, 
of  certain  land  owned  by  the  appellee  Mary,  in  said  county, 
being  a  sale  for  delinquent  taxes  on  account  of  the  making 
of  a  certain  ditch. 

It  may  be  gathered  from,  the  complaint  that  the  ditch  was 
made  under  and  in  pursuance  of  the  provisions  of  the  act  of 
March  9th,  1875  (Acts  1875,  p.  97;  1  R.  S.  1876,  p.  428). 
Section  4  of  said  act  provided  that  the  board  of  commissioners, 
at  the  time  set  for  hearing  the  petition  for  the  establishment 
of  the  ditch,  if  they  found  that  the  provisions  of  section  4  had 
been  complied  with,  should  proceed  to  hear  the  petition,  ^^  and 
if  they  find  such  proposed  work  to  be  necessary  and  conducive 
to  public  health,  convenience  or  welfare,  or  of  public  benefit 
or  utility,  they  shall  establish  the  same  as  specified  by  the  re- 
port of  the  viewers.'^ 

The  act  provided  that  the  viewers  should  apportion  to  the 
parcels  of  land  shares  of  the  work,  in  proportion  to  the  ben- 
efits to  be  derived  from  the  work,  and  that  the  viewers  or  re- 
viewers should  specify  the  time  and  manner  in  which  the  labor 
should  be  performed. 

Section  12  contained  the  following :  "  If  any  of  the  persons 
interested  in  the  opening  or  construction  of  said  proposed 
ditch  or  work,  shall  fiiil  to  procure  the  excavation  or  construc- 
tion thereof,  or  that  portion  set  6ff  and  apportioned  to  them, 
respectively,  by  the  viewers  or  reviewers,  in  the  manner  and 
time  specified,  it  shall  be  the  duty  of  the  auditor  of  said  county 
to  let  said  work  at  public  sale  to  the  lowest  and  best  respon- 
sible bidder,  and  take  a  bond  payable  to  the  person  or  persons, 
for  whom  said  work  is  let,  with  good  and  sufficient  sureties 
for  the  faithful  performance  of  the  same  within  a  specified 
time;  and  on  completion  of  the  work  thus  let,  and  acceptance 
by  the  board  of  commiasioners,  if  in  session,  or  by  the  audi- 
tor in  vacation,  the  auditor  shall  issue  a  certificate  to  the  per- 
sons doing  said  work,  for  the  sum  due  them,  and  shall  enter 
the  amount  of  said  certificate  upon  the  tax  duplicate  of  the 
county  against  the  tract  or  lot  benefited  by  the  opening  or 
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construction  of  that  portion  of  said  work,  together  with  the 
legal  interest,  and  the  amount  so  entered  shall  be  collected  by 
the  treasurer  of  said  county  as  other  taxes,  and  paid  by  him  to 
the  person  holding  said  certificate." 

In  the  first  paragraph  of  the  complaint  no  objection  was 
made  to  the  contract  for  the  performance  of  the  work,  or  to 
any  part  of  the  proceedings  which  resulted  in  the  making  of 
the  contract.  It  was  alleged  generally  that  the  work  was 
never  completed,  and  that  it  was  never  accepted  by  the  com- 
missioners or  by  the  auditor.  But  by  the  specific  allegations 
of  fact  it  was  shown  in  this  paragraph  that  the  work  was 
performed,  though  imperfectly,  and  that  it  was  accepted  by 
the  auditor,  it  not  being  shown  that  he  at  the  time  had  not 
authority  to  accept  it.  The  ground  upon  which  it  was 
claimed  in  the  first  paragraph  that  the  sale  was  void  was  that 
the  contractor  did  not  properly  perform  the  work,  and  that 
the  drain,  notwithstanding  the  fact  that  it  was  imperfectly 
made,  was  accepted  as  complete,  there  being  no  suggestion 
of  want  of  regularity  thereafter  in  the  steps  leading  to  the 
sale  of  the  land. 

In  the  second  paragraph  the  only  ground  upon  which  the 
sale  was  alleged  to  be  void  was  that  the  ditch  was  not  of  pub- 
lic benefit  or  utility,  or  conducive  to  the  public  health,  and 
that  the  commissioners  nev^r  found  that  it  was  or  would  be 
conducive  to  public  health  or  of  public  utility  or  benefit.  It 
is  a  settled  doctrine,  often  announced  by  this  court,  that  the 
decision  of  an  inferior  tribunal  upon  a  matter  in  which  it  has 
jurisdiction  can  not  be  assailed  collaterally  for  errors  or  ir- 
regularities, but  is  as  conclusive  as  the  judgment  of  a  court 
of  general  jurisdiction,  the  same  presumptions  being  indulged 
in  favor  of  regularity  in  the  one  case  as  in  the  other.  /Stod- 
dard V.  Johnson,  75  Ind.  20,  30 ;  Featherston  v.  Small,  77  Ind. 
143;   Coolman  v.  Fleming,  82  Ind.  117. 

This  is  not  a  suit  by  one  relying  upon  the  action  of  an  in- 
ferior tribunal,  but  is  an  attack  upon  such  action.  It  must 
be  assumed  that  the  board  of  commissioners  acquired  juris- 
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diction  in  the  proceeding  for  the  establishment  of  the  drain  ; 
the  contrary  is  not  shown  or  claimed.  It  must  be  presumed, 
then,  that  before  establishing  the  proposed  work  the  board 
found  it  to  be  "necessary  and  conducive  to  public  health, 
convenience  or  welfare,  or  of  publrc  benefit  or  utility/^  and 
in  a  collateral  action,  such  as  this,  it  can  not  be  questioned 
either  that  the  work  was  such,  or  that  the  commissioners  found 
it  to  be  such.  Having  jurisdiction,  it  was  implied  in  the  es- 
tablishing of  the  proposed  work  that  they  had  so  found,  and 
it  was  not  needed  that  their  record  should  show  affirmatively 
that  they  so  found.     Argo  v.  Barthand,  80  Ind.  63,  66. 

So,  the  power  to  decide  when  the  work  was  completed  and 
to  accept  it  was  given  by  the  statute  to  the  commissioners  or 
the  auditor,  the  means  of  arriving  at  the  conclusion  not  being 
prescribed.  Here  it -was  shown  by  the  first  paragraph  of  the 
complaint  that  the  auditor  relied  upon  the  certificate  of  the 
engineer  of  the  work  in  question. 

The  auditor  had  authority  to  act;  his  action  was  not  void^ 
In  consequence  of  the  acknowledged  failure  of  the  land-owner 
to  perform  the  work  apportioned  to  her  land,  it  was  let  to  a 
contractor  by  the  officer  authorized  to  do  so.  The  proper 
officer  accepted  the  work  as  complete,  issued  a  certificate  for 
the  amount  stipulated  in  the  contract,  and  placed  that  amount 
against  the  land  chargeable  therewith  on  the  tax  duplicate, 
and  the  amount  was  collected  as  taxes  are  collected,  by  the 
sale  of  the  land. 

It  18  not  necessary  here  to  decide  as  to  the  extent  of  the 
rights  of  the  purchaser  at  the  tax  sale.  He  is  not  asking  af- 
firoiative  relief  under  that  sale.  But  the  land-owner,  with- 
out showing  that  she  has  paid  anything  for  the  work  done  on 
her  land,  or  offering  to  pay  anything,  or  showing  that  the 
land  was  sold  without  authority,  seeks  in  a  collateral  way,  by 
a  suit  in  equity,  to  question  the  decision  of  a  competent  au- 
thority, on  the  ground  that  the  work  was  not  done  according 
to  the  contract.  That  this  question  caa  not  be  collaterally 
nuBed  was  decided  in  Muncey  v.  Joest^  74  Ind.  409,  414. 
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We  think  that  neither  paragraph  of  the  complaint  was  suf- 
ficient. 

The  motion  for  a  new  trial  assigned  as  causes  that  the  find- 
ing was  contrary  to  law,  and  that  it  was  not  sustained  by  the 
evidence.  If  we  had  found  the  complaint  good  we  could  not 
have  passed  upon  the  causes  stated  in  this  motion ;  for^  while 
there  is  in  the  record  a  bill  of  exceptions  containing  evidence^ 
it  is  not  stated  therein,  in  any  form,  that  it  was  all  the  evi- 
<Jence  given  in  the  cause. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
-and  the  cause  is  remanded,  with  instructions  to  sustain  th« 
•demurrer  to  each  paragraph  of  the  complaint. 


Igg  74 
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No.  10,372. 

Maddux  et  al.  v.  Watkins  et  al. 

Hedemption. —  Sheriff  ^8  Sale  of  Real  EsUUe,  —  Amgnmeni  of  CertificaU, — 
Holder's  Right  to  Sheri^ff^s  Deed. — Under  the  redemption  law  of  June  4th, 
1S61  (2  R  S.  1876,  p.  220),  the  sheriff's  certificate  of  the  sale  of  real  es- 
tate was  assignable  by  the  holder  thereof  as  well  after  as  before  the  ex- 
piration of  tlie  year  for  redemption ;  and,  in  the  event  of  non-redemption 
within  the  year,  the  right  of  the  holder  of  the  certificate  to  a  gherilT's 
deed  of  the  property  became  absolute  under  the  statute,  and  so  continued 
until  the  execution  of  such  deed. 

Same. — Sfieriff^sjieium  of  Execution. — Execution  Docket. — Record. — Notice, — 
Under  section  517  of  the  civil  code  of  1852  (sec.  677,  R.  S.  1881),  the 
clerk  of  the  circuit  court  is  required  to  keep  an  execution  docket  and 
to  enter  therein  at  length  the  sheriff's  return  of  the  sale  of  real  estate  on 
execution,  and  it  is  declared  that  such  docket  entries  shall  be  taken  and 
deemed  to  be  a  record.  All  persons  interested  in  the  real  estate  sold  are 
bound  to  take  notice  of  such  record,  and  are  thereby  put  upon  enquiry 
as  to  whether  the  rekl  estate  has  been  redeemed  or  not  from  the  sheriff's 
£ale  thereof. 

From  the  Henry  Circuit  Court. 
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/.  H.  Mdlett  and  E.  H.  Bmidyy  for  appellants. 

/.  Brown,  W.  A.  Brown  and  /.  M.  Brovm^  for  appellees. 

HoWK,  J. — In  this  case  the  appellants,  the  plaintiffs  below, 
alleged  in  substance  in  their  complaint,  that  on  the  25th  day  of 
September^  1869,  Lewis  Maddux  and  others  recovered  a  judg- 
ment in  the  court  below  against  George  F.  Watkins  and  Mah- 
loQ  S.  Watkins,  in  the  sum  of  $133.58,  with  costs  taxed  at  $8.64 ; 
that  at  and  for  some  time  after  the  rendition  of  iSuch  judgment 
Mahlon  S-  Watkins  was  the  owner  of  certain  described  real  es- 
tate in  Henry  county ;  that,  on  the  4th  day  of  October,  1869, 
Mahlon  S.  Watkins  sold  and  conveyed  said  real  estate  to  Au- 
gustus W.  Watkins ;  that  on  the  21.st  day  of  March,  1870,  an 
execution  was  issued  on  said  judgment  and  placed  in  the  hands 
of  the  sheriff  of  Henry  county ;  that,  by  virtue  of  such  exe- 
cution^ the  sheriff  did,  on  the  26th  day  of  May,  levy  on  such 
real  estate,  and,  after  advertising  the  time  and  place  of  sale, 
offered  and  sold  the  same  on  the  25th  day  of  June,  1870,  to 
the  appellants  for  the  sum  of  $175.82,  and  executed  and  de- 
livered to  them  a  certificate  of  such  sale,  and  made  due  return 
of  such  execution,  which  return  was  duly  recorded  in  the 
proper  execution  docket ;  that,  on  the  24th  day  of  August, 
1872,  Augustus  W,  Watkins  sold  and  conveyed  said  real  Estate 
to  John  J.  Watkins,  who,  on  the  6th  day  of  April,  1878,  sold 
and  conveyed  the  same  to  Alverenus  Watkins,  who  then  held 
the  same  and  claimed  title  thereto  by  virtue  of  such  convey- 
ance; that  the  appellee  Craighead  was  in  possession  of  such 
real  estate  without  right;  that,  on  the  16th  day  of  August, 
1881,  the  sheriff  of  Henry  county  executed  and  delivered  to 
the  appellants  a  deed  for  such  real  estate,  the  same  not  having 
been  redeemed  by  the  appellees,  or  by  any  other  person,  from 
the  aforesaid  sheriff's  sale  thereof  to  the  appellants ;  and  that 
all  the  right,  title  and  interest  in  and  to  such  certificate  of 

sale  was,  on  the  —  day  of  ,  18 — ,  sold  and  assigned  by 

Thomas    Maddux    and   Horatio  Sexton  to  the  appellants. 
Wherefore,  etc. 
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The  second  paragraph  was  a  complaint,  in  the  ordinary 
form,  for  the  recovery  of  the  possession  of  such  real  estate^ 
and  for  other  proper  relief. 

The  appellees  jointly  answered  by  a  general  denial  of  the 
complaint,  and  Alverenus  Watkins  answered  specially  in  a 
single  paragraph,  to  which  the  appellants  replied  by  a  general 
denial.  The  issues  joined  were  tried  by  the  court,  and,  at  the 
appellants'  request,  the  court  made  a  special  finding  of  the 
fects  and  stated  its  conclusions  of  law  thereon.  Over  the  ap- 
pellants* exceptions  to  the  conclusions  of  law,  the  court  ren- 
dered judgment  against  them  for  the  appellees'  costs. 

Errors  have  been  assigned  by  the  appellants,  which  call  in 
question  the  decision  of  the  court  in  overruling  their  demurrer 
to  the  special  answer  of  Alverenus  Watkins,  and  the  court's 
conclusions  of  law  upon  its  special  finding  of  facts.  These 
errors  have  been  considered  and  discussed  together,  by  the 
appellants'  counsel ;  but,  as  it  seems  to  us  that  the  question 
for  decision  is  more  fully  and  fairly  presented  by  the  facts 
specially  found  and  the  court's  conclusions  of  law  thereon, 
we  will  consider  and  decide  the  question  as  thus  presented. 
We  regret  that  the  appellees  have  not  favored  us  with  any 
brief  or  argument  in  support  of  the  decision  below  in  their 
iavor,  or  with  any  information,  even,  as  to  the  grounds  of 
such  decision. 

The  court  found,  in  substance,  that,  on  the  25th  day  of 
September,  1869,  Lewis  Maddux,  William  B.  Maddux,  Thomas 
Maddux  and  Horatio  G.  Sexton  recovered  judgment,  in  the 
court  below,  against  George  F.  Watkins  and  Mahlon  S.  Wat- 
kins, in  the  sum  of  $133.58,  with  costs  taxed  at  $8.58;  that 
the  court,  at  the  rendition  of  such  judgment,  had  full  jurisdic- 
tion of  the  parties  and  the  subject  of  the  suit  in  which  the 
judgment  was  rendered ;  that,  at  the  rendition  of  such  judg- 
ment, Mahlon  S.  Watkins  was  the  owner  in  fee  simple  of  the 
real  estate  described  in  the  complaint,  and,  on  the  14th  day 
of  October,  1869,  he  sold  and  conveyed  the  same  to  Augustus 
W.  Watkins;  that,  on  the  21st  day  of  March,  1870,  an  exe- 
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cution  was  issued  on  such  judgment  to  the  sheriff  of  Henry 
tx)unty,  which  was  levied  on  such  real  estate,  and,  in  pursu- 
ance thereof,  the  same  was  sold  by  the  sheriff  to  the  plaintiffs 
in  the  judgment,  on  the  25th  day  of  June,  1870,  for  $175.82, 
after  due  notice  of  the  time  and  place  of  such  sale  had  been 
given  in  the  manner  prescribed  by  law;  that  the  sheriff  then 
and  there  executed  and  delivered  to  the  purchasers  a  certificate 
of  purchase  of  such  real  estate,  under  the  sale  thereof;  and 
that,  within  the  time  prescribed  by  law,  the  sheriff  made  a 
proper  return  on  the  execution,  showing  his  advertisement 
and  sale  of  such  real  estate,  and  returned  the  same  into  the 
clerk's  office,  and  such  return  was  duly  recorded  in  the  proper 
execution  docket  of  the  court  below,  before  the  purchase  of 
auch  real  estate  by  John  J.  Watkins. 

The  court  further  found  that,  on  the  24th  day  of  August, 
1872,  Augustus  W.  Watkins  sold  and  conveyed  such  real 
estate,  for  the  sum  of  J800,  to  John  J.  Watkins,  who,  on 
April  6th,  1878,  sold  and  conveyed  the. same,  for  the  sum  of 
$500,  to  Alverenus  Watkins ;  that  the  'defendant  Craighead 
had  been  in  possession  of  such  real  estate  as  tenant  of  Alver- 
enus Watkins  since  April  6th,  1878 ;  that  the  rental  value 
thereof  was  $5  per  month ;  and  that,  on  the  16th  day  of  Au- 
gust, 1881,  the  sheriff  of  Henry  county  executed  to  the  appel- 
lants, as  the  owners  by  assignment  of  such  certificate  of  sale, 
a  deed  to  such  real  estate,  in  pursuance  of  the  sheriff's  sale 
thereof. 

The  court  also  found  that  John  J.  Watkins  made  repairs 
on  the  property,  while  he  owned  it,  of  the  value  of  $75,  and 
Alverenus  Watkins  made  repairs  and  improvements  thereon, 
while  he  owned  the  same,  of  the  value  of  $40 ;  and  that,  at 
the  times  they  respectively  bought  such  real  estate,  neither 
of  them  had  actual  notice  or  knowledge  of  the  existence  of 
the  aforesaid  judgment,  or  of  the  sheriff's  sale  thereunder,  or 
that  the  real  estate  had  not  been  redeemed  from  such  sale 
thereof,  but  bought  the  same  in  good  faith  for  the  considera- 
tion aforesaid,  and  each  of  them  paid  such  consideration  before 
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he^received  notice  of  the  judgment,  sale,  non-redemption  and 
the  appellants'  deed  thereunder. 

Upon  the  foregoing  facts  the  court  stated  the  following  con- 
clusions of  law: 

1.  That  the  appellants'  title  to  such  real  estate  was  valid 
and  good  as  against  the  defendants  in  the  judgment,  and  all 
persons  purchasing  with  notice  in  fact  of  the  non-redemption 
of  such  real*  estate  from  the  sheriff's  sale  thereof;  but  that  it 
is  not  good  as  against  subsequent  purchasers  for  value,  without 
notice  of  the  non-redemption  of  the  real  estate  from  such  sale. 

2.  That  the  recordof  the  judgment,  execution  and  sale  was 
constructive  notice  of  their  contents,  but  was  not  constructive 
notice  of  the  non-redemption  ;  and, 

3.  That  the  law  was  with  the  defendants. 

It  will  be  observed  that  the  sheriff's  sale  of  the  real  estate 
in  controversy,  under  wliich  the  appellants  claimed  title 
thereto,  was  made  on  the  25th  day  of  June,  1870,  and  that^ 
on  the  same  day,  the  sheriff's  certificate  of  such  sale  was  exe- 
cuted and  delivered  to  the  purchasers  thereof.  At  the  time 
of  such  sale  the  act  providing  for  the  redemption  of  real  prop- 
erty, or  any  interest  therein,  sold  on  execution  or  order  of 
sale,  and  for  the  issuing  of  certificates  of  purchase,  and  for 
the  execution  of  conveyances,  approved  June  4th,  1861,  was 
the  law  in  force  in  this  State  upon  the  matters  expressed  in 
the  title  of  such  act.  In  section  2  of  this  act  if  was  provided 
as  follows : 

"  Upon  payment  of  the  purchase-money,  the  sheriff  or  other 
officer  making  such  sale  shall  issue  to  the  purchaser  a  certif- 
icate, showing  the  court  in  which  the  judgment  or  decree  was 
rendered,  the  parties  to  the  action,  the  date  of  the  sale,  the 
name  of  the  purchaser,  the  amount  of  the  purchase-money^ 
and  a  description  of  the  premises  sold,  which  certificate  shall 
entitle  the  holder  thereof  to  a  deed  of  conveyance,  to  be  exe- 
cuted by  the  officer  making  the  sale  at  the  expiration  of  one 
year  from  the  date  of  sucli  sale,  if  the  property  shall  not  have 
been  previously  redeemed."    2  R.  8. 1876,  p.  220. 
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In  this  case  it  was  not  found,  nor  is  it  claimed,  that  the  real 
estate  in  controversy  was  ever  redeemed  from  the  sheriff 's- 
sale  thereof.  At  the  expiration  of  one  year  from  the  date  of 
such  sale,  therefore,  the  holders  of  the  sheriff  ^s  certificate  of 
parcbase  became  entitled,  under  the  law,  to  a  deed  of  convey- 
ance of  the  real  estate  described  in  such  certificate,  to  be  exe- 
cuted by  the  proper  sheriff.  There  is  no  provision  in  the 
statute  which  required  the  holders  of  such  certificate  to  de- 
mand  of  the  sheriff  the  execution  of  the  proper  deed  of  con- 
veyance, either  immediately  upon  the  expiration  of  the  year 
allowed  by  law  for  the  redemption  of  the  real  estate  from  the 
sale  thereof,  or  within  any  specified  time  thereafter.  The  cer- 
tificate of  purchase  was  undoubtedly  assignable  by  the  holders^ 
thereof,  and,  we  think,  as  well  after  as  before  the  expiration 
of  the  year  for  redemption,  in  the  event  of  non-redemption. 
Qmger  v.  Babcock,  87  Ind.  497.  At  the  expiration  of  one 
year  from  the  date  of  the  sale,  the  property  not  having  been 
previously  redeemed,  the  right  and  title  of  the  holders  of  the 
certificate  to  a  deed  of  conveyance  of  the  property,  to  be  exe- 
cuted by  the  proper  sheriff,  became  absolute  under  the  statute, 
aud  so  continued  until  such  deed  was  demanded  and  executed. 
In  Jones  v.  Kokomo  Building  Association,  77  Ind.  340,  it  was 
•aid,  in  substance,  that  there  are  no  words  in  the  statute  re- 
straining the  sheriff  from  executing  the  deed  at  any  time  after 
the  year  allowed  for  redemption  has  expired.  To  this  we  may 
well  add,  as  applicable  to  the  case  in  hand,  that  there  is  no 
provision  in  the  statute  restraining  or  inhibiting  the  holders 
of  the  certificate  from  demanding,  accepting,  or  enforcing,  if 
necessary,  the  execution  by  the  proper  sheriff  of  the  deed  of 
conveyance  to  which  they  had  become  entitled  upon  the  non- 
redemption  of  the  property,  at  any  time  after  the  year  allowed 
for  redemption  had  expired. 

The  court  found,  as  facts,  that  after  the  sale  of  the  property 
and  the  issue  of  the  certificate  of  purchase,  under  which  the 
appellants  claimed  title,  and  within  the  time  prescribed'  by 
law,  the  sheriff  made  a  proper  return  on  the  execution,  show- 
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ing  his  advertisement  and  sale  of  the  real  estate  in  contro- 
versy, and  returned  the  same  into  the  clerk's  office,  and  that 
such  return  was  duly  recorded  in  the  proper  execution  docket 
of  the  court,  before  the  purchase  of  the  property  by  John  J. 
Watkins.  In  section  517  of  the  civil  code  of  1852,  in  force 
at  the  time  (sec.  677,  R.  S.  1881),  it  was  made  the  duty  of  the 
clerk  to  keep  an  execution  docket  and  therein  to  enter  at 
length  the  return  of  the  sheriff  on  the  execution ;  and  it  was 
declared  that  '^such  docket  entries  shall  be  taken  and  deemed 
to  be  a  record."  2  R.  S.  1876,  p.  228.  In  its  conclusions  of 
law  the  court  correctly  stated  that  the  records  of  the  judg- 
mentj  execution  and  return  of  the  sale  were  constructive  no- 
tice of  their  contents;  but  very  singularly,  as  it  seems  to  us, 
the  court  added,  and  based  its  finding  for  the  appellees  upon 
the  addition,  that  these  records  were  not  constructive  notice  of 
the  non-redemption  of  the  property.  Certainly  they  were  not 
constructive  notice  of  such  non-redemption;  but  what  is  worse 
for  the  appellees  they  afforded  neither  actual  nor  constructive 
notice  of  the  redemption  of  the  property  from  the  sheriff's 
sale  thereof.  The  appellees  were  bound  to  take  notice  of  the 
contents  of  these  records,  because  they  affected  their  chain  of 
title  to  the  property,  and,  therefore,  they  were  bound  to  know 
of  the  sheriff's  sale  of  the  property.  When  they  learned  from 
the  records  of  the  sheriff's  sale  of  the  property,  and  that  there 
was  no  evidence  of  record  of  any  redemption  of  the  property 
from  such  sale,  and  knew,  as  they  were  bound  to  know,  that 
.the  law  had  prescribed  no  time  within  which  the  holders  of 
the  certificate  of  sale  were  required,  in  the  event  of  non-re- 
demption, to  demand  and  accept  the  execution  of  the  sheriff's 
deed  of  conveyance,  they  were  at  once  put  upon  enquiry  in 
regard  to  the  fact  of  redemption  of  those  entitled  to  redeem 
and  of  the  purchasers  and  holders  of  the  certificate  of  pur- 
chase. They  had  no  right  to  assume,  as  the  court  apparently 
decided  that  they  might  assume,  the  actual  redemption  of  the 
property  from  the  sheriff's  sale  thereof,  upon  the  ground, 
stated  by  the  court,  that  the  records  of  the  judgment,  execu- 
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tion  and  return  of  sale  were  not  constructive  notice  of  the 
oon-redemption  of  the  property  from  such  sale. 

Oar  conclusion  is  that^  upon  the  facts  specially  found  by 
the  trial  court  in  the  case  at  bar^  the  law  of  the  case  is  with  the 
appellants^  and  that  the  court  erred  in  its  conclusions  of  law. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  to  set  aside  its  conclu- 
sions of  law,  and,  in  lieu  thereof,  to  state  as  its  conclusion  of 
law  that  the  law  of  the  case  ia  with  the  appellants,  the  plain- 
tiff) below,  and  render  judgment  accordingly. 


No.  9839. 

KocHEB  V.  Christian  et  al. 

Harried  Woman. — Tnckoate  Interest  in  Land  Sold  on  Execution. — OmoeyanM 
of.— Statute  Oonatrued, — In  an  action  by  a  married  woman  to  recover  for 
to  undivided  third  of  lands  sold  and  conveyed  to  the  defendant,  an 
answer  that  she  conveyed  the  land  to  pay  her  husband's  debt  is  good,  the 
conveyance  not  being  prohibited  by  section  10  of  the  act  of  1879,  con- 
cerning married  women,  Acts  1879,  p.  160. 

^AXR.Sheriff*8  Sale, — Evidence.— Promise,— A.  creditor  bought  the  lands  of 
&  husband  at  sheriff's  sale,  whereby,  under  the  act  of  1875,  the  wife  be- 
came seized  of  a  third  in  fee  thereof.  The  husband  afterwards,  at  the 
request  of  the  creditor,  to  whom  he  was  still  indebted,  procured  a  deed  of 
his  wife's  interest,  nothing  being  said  as  to  the  price  to  be  paid,  nor  as  to 

« 

the  pnrpoBe  of  the  conveyance,  nor  was  any  credit  given  on  the  husband's 
debt 
Bdd,  in  an  action  by  the  wife  to  recover  the  consideration  named  in  the 
deed,  that  there  was  an  implied  promise  to  pay  the  value  of  the  wife's 
interest^  the  evidence  not  showing  that  the  husband  had  apy  authority 
to  deliver  the  deed  on  receiving  a  credit  on  his  debt. 

Prom  the  Huntington  Circuit  Court. 

W.  H.  Trammel  and  T.  L.  Lucas,  for  appellant. 
B.  F.  Ibach  and  B.  M,  Gobb,  for  appellees. 

Morris^  C. — The  appellant  sued  the  appellees^  alleging  in 
Vol,  88.-6 
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her  oomplaint  that  on  the  18th  day  of  February,  1880,  she 
sold  and  conveyed  to  the  appellee  Christian  the  undivided 
one-third  of  lots  three,  four,  five,  six,  seven,  eight  and  ten,  in 
Kocher's  addition  to  the  town  of  Huntington,  Indiana,  for 
the  sum  and  price  of  $1,000,  which  was  due  and  unpaid. 

Kocher  made  default,  and  Christian  appeared  and  answered 
the  complaint  in  three  paragraphs,  the  first  being  the  general 
denial. 

The  second  paragraph  of  the  answer  stated  that  the  plain* 
tiff  was  estopped  from  asserting  the  alleged  cause  of  action 
against  the  defendant  Christian,  because  William  C.  Kocher, 
the  husband  of  the  plaintiff,  was,  on  the  18th  day  of  February,. 
1880,  largely  indebted  to  the  defendant,  to  wit,  in  the  sum  of 
$1,023.00;  and  that  said  land  was  conveyed  to  him  by  the 
plaintiff  and  her  husband  in  payment  of  said  indebtedness. 
It  is  alleged  that  the  defendant,  at  the  time,  did  not  know 
that  the  plaintiff  owned  said  land,  but  that  he  supposed  that 
it  belonged  to  her  husband,  and  that  she  had  only  an  inchoate 
interest  in  it  as  the  wife  of  William  C.  Kocher. 

The  third  paragraph  is,  in  substance,  the  same  as  the  second. 

The  appellee  demurred  separately  to  the  second  and  third 
paragraphs  of  the  answer.  The  demurrer  was  overruled.  The 
appellant  replied  to  the  answer  in  three  paragraphs.  The 
cauSe  was  submitted  to  a  jury  for  trial,  who  returned  a  gen- 
eral verdict  for  the  appellant  in  the  sum  of  $15,  together  with 
answers  to  a  number  of  interrogatories  propounded  by  the 
appellant.  The  appellant  moved  for  judgment  upon  the  special 
findings  of  the  jury.  The  motion  was  overruled.  She  then 
moved  for  a  venire  de  novo,  which  motion  was  also  overruled. 
The  appellant  moved  for  a  new  trial.  This  motion  was  over- 
ruled. 

The  errors  assigned  involve  the  rulings  q{  the  court  upon 
the  demurrers  to  the  second  and  third  paragraphs  of  the  an- 
swer and  the  several  motions  made  by  the  appellant.  The 
appellant,  has  argued  the  several  questions  raised  at  great 
length.     No  brief  has  been  filed  for  the  appellee. 
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We  think  the  court  did  not  err  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  appellee's  answer. 
If  the.  plaintiff  and  her  husband  conveyed  the  laud  described 
in  the  complaint  to  the  appellee  in  payment  of  the  husband's 
indebtedness  to  him^  as  is  alleged  in  these  paragraphs  of  the 
answer,  we  think  it  quite  clear  that  the  appellant  ought  not 
to  recover  in  this  action. 

The  appellant's  counsel  insist  that^  under  the  10th  section 
of  the  act  of  1879,  in  relation  to  married  women,  the  wife  is 
prohibited  from  conveying  her  separate  real  estate  in  payment 
of  her  husband's  debts ;  that,  as  the  section  provides  that  a 
married  woman  shall  not  mortgage  or  encumber  her  real  es- 
tated,  acquired  by  devise,  descent  or  gift,  as  security  for  the 
debts  of  her  husband,  she  is,  by  the  spirit  of  the  act,  prohib- 
ited from  conveying  her  separate  property  in  payment  and 
discharge  of  such  debts. 

We  think  the  statute  does  not  apply  to  the  question  before 
a&  It  is  not  shown  by  the  complaint,  nor  the  paragraphs  of 
the  answer  demurred  to,  that  the  land  conveyed  by  the  appel- 
lant to  the  appellee  Christian  was  acquired  by  her  by  devise, 
descent  or  gift.  We  can  not  assume  that  it  was  so  acquired 
for  the  purpose  of  sustaining  the  demurrer.  The  question 
arises,  not  upon  the  evidence,  but  upon  the  pleadings.  Nor 
do  we  think  the  spirit  of  the  act  prohibits  a  married  woman 
from  conveying  her  real  estate  in  payment  of  her  husband's 
debts.  Such  a  conveyance  is  not  a  mortgage,  nor  an  encum- 
brance of  the  estate  in  any  sense.  The  object  of  the  act  was 
not  to  prohibit  the  wife  from  assisting  her  husband  in  paying 
his  debts,  but  mainly  to  protect  her  from  the  risks  arising 
from  credit  given  to  the  husband,  based  upon  her  separate 
property.  We  think  the  court  did  not  err  in  overruling  the 
demurrer  to  the  second  and  third  paragraphs  of  the  answer. 

We  have  considered  the  motions  for  judgment  upon  the 
special  findings,  for  a  venire  de  novo,  and  for  a  new  trial,  and 
have  come  to  the  conclusion  that  a  new  trial  should  have  been 
granted. 
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It  appears  from  the  evidence  that  William  C.  Kocher  orig- 
inally owned  the  lots  described  in  the  complaint.  In  1876 
or  1877  Christian  obtained  a  judgment  against  Kocher^  issued 
an  execution  upon  it  and  levied  it  upon^  and  at  sheriff's  sale 
bought  in  the  lots.  The  lots  were  not  redeemed^  and^  at  the 
expiration  of  a  year  from  the  day  of  sale.  Christian  obtained 
a  deed  for  them.  Upon  the  conveyance  of  the  lots  to  Chris- 
tian by  the  sheriff^  the  appellant^  as  the  wife  of  the  judgment 
debtor^  under  the  act  of  1876^  became  the  owner  of  one-third 
of  the  lots  in  fee.  The  appellee  wished  to  obtain  the  appel- 
lant's interest  in  the  lots.  He  told  Kocher  to  procure  from 
his  wife,  the  appellant,  a  deed  for  her  interest  in  the  lots. 
This  Kocher  did,  joining  with  her  in  the  deed.  The  consid- 
eration named  in  the  deed  was  (1,000,  but  it  does  not  appear 
from  the  evidence  that  anything  was  said  between  Kocher 
and  the  appellant  as  to  the  price  to  be  paid  for  the  lots,  nor 
as  to  the  object  or  purpose  for  which  they  were  conveyed. 
William  C.  Kocher,  the  husband,  took  the  deed  and  left  it  at 
the  appellee's  office  in  his  absence.  Shortly  afterwards,  he 
saw  the  appellee  and  asked  him  if  he  had  got  the  deed.  The 
appellee  said  he  had,  but  objected  to  the  consideration  named 
in  it.  He  consulted  his  attorney,  and  finally  accepted  the 
deed.  The  appellee  testifies  that  the  deed  was  to  apply  on  the 
husband's  indebtedness  to  him,  but  that  he  had  not  applied 
it  in  discharge  of  any  particular  debt,  but  intended  it  should 
apply  on  his  debts  generally.  The  appellee  never  saw  or  spoke 
to  the  appellant  upon  the  subject.  William  C.  Kocher's  tes- 
timony is  in  conflict  with  that  of  the  appellee.  He  testifies 
that  he  never  agreed  that  the  deed  should  apply  on  his  in- 
debtedness to  the  appellee;  that  nothing  was  said  by  the  ap- 
pellee to  him  upon  that  subject;  that  the  appellee  asked  him 
to  procure  the  deed,  and  this  he  did. 

William  C.  Kocher  delivered  the  deed  to  the  appellee.  For 
this  purpose  he  was  the  agent  of  the  appellant,  but  authority 
to  deliver  the  deed  would  not  authorize  him  to  accept  for  the 
appellant's  interests  in  said  lots  a  credit  upon  his  indebted- 
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ness  to  the  appellee.  There  is  do  testimony  in  the  case  tend- 
ing to  show  that  the  appellant  authorized  her  husband  to  de- 
liver the  deed  to  the  appellee  upon  receiving  credit  upon  the 
indebtedness  of  the  former  to  the  latter ;  and  the  testimony 
of  the  appellee  shows  that  the  husband  did  not  in  fact  receive 
such  credit.  No  debt  was  cancelled,  no  evidence  of  any  in- 
debtedness surrendered,  oo  credit  actually  given.  The  ap- 
pellee retained  and  still  holds  all  his  claims  and  demands 
against  William  C.  Kocher,  the  appellant's  husband.  Upon 
the  evidence,  we  think  the  appellee  is  liable  to  the  appellant  for 
the  reasonable  value  of  the  undivided  one-third  of  said  lots. 

The  evidence  shows  that  the  lots  were  worth  from  $75  to 
$150  each.  The  appellee  puts  their  value  at  $100  to  $110. 
Assuming  their  value  to  be  $700,  one-third  of  their  value 
would  greatly  exceed  the  amount  found  due  the  appellant  by 
the  jury.  We  think  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Pkr  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee* 


No.  10,492. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Grubb. 

Chakoe  of  Venue. — Fttymenl  of  Costs.— Excum  for  Pailure  to  Pay. — ^The 
statute  (R.  S.  18S1,  section  413)  is  explicit  that  a  party  to  whom  a  change 
of  venue  is  granted,  who  fails  to  pay  the  costs  thereof  within  the  time  fixed 
by  the  oonrt,  loses  his  right  to  the  change.  That  the  clerk  failed  to  in- 
fonn  the  party  of  the  amount  of  costs,  according  to  promise,  can  not 
excase  the  failure  to  pay. 

Supreme  Coubt. — Intiruetions. — Evidence. — A  judgment  whjch,  it  appears 
affirmatively,  is  right  upoi^  the  evidence,  will  not  be  reversed  for  erro- 
neous instructions. 

From  the  Washington  Circuit  dourt. 

1>.  Jf.  AUpaugh  and  /.  (7.  Lawler,  for  appellant. 
iS.  B,  Voyles  and  H.  Morris,  for  appellee. 
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Best,  C — The  appellee  brought  this  action  to  recover  the 
value  of  stock  alleged  to  have  been  killed  by  the  cars  of  ap- 
pellaut;  upon  its  road  at  a  point  where  the  same  was  not 
securely  fenced.  An  issue  was  formed  and  a  trial  had,  which 
resulted  in  a  judgment  for  the  appellee.  A  motion  for  a  new 
trial  was  overruled,  and  this  ruling  is  assigned  as  error. 

The  grounds  of  the  motion  for  a  i>ew  trial  are  that  the  court 
erred  in  overruling  the  appellant's  motion  for  a  change  of 
venue ;  that  it  erred  in  giving  instructions  numbered  from 
one  to  six  inclusive ;  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law.  These  will  be  con- 
sidered in  the  order  of  their  statement. 

On  the  6th  day  of  April,  1882,  the  court,  upon  an  affidavit 
filed  in  behalf  of  appellant,  ordered  the  venue  of  said  cause  to 
be  changed  to  the  Jackson  Circuit  Court,  upon  the  payment 
of  costs  within  ten  days  from  that  time.  The  costs  were  not 
paid  within  the  time,  and,' on  a  motion  thereafter  made  by  the 
appellee  to  rescind  the  order  for  a  failure  to  pay  the  costs,  the 
appellant  produced  the  affidavits  of  its  attorney  and  of  the 
clerk,  showing  that  the  attorney  had  the  money  \vith  which 
to  pay  the  costs ;  that  immediately  after  the  order  for  a  change 
of  the  venue  was  made  he  called  upon  the  clerk  and  requested 
him  to  make  the  transcript,  and  then  to  let  him  know  the  amount 
of  costs;  that  the  clerk  informed  him  that  he  would  make  the 
transcript  as  soon  as  he  could,  and  would  then  inform  him  of 
the  amount  of  costs ;  that  the  transcript  was  made  out  within 
seven  days,  but  the  clerk  did  not  inform  the  appellant's  attor- 
ney of  the  amount  of  costs  until  the  20th  day  of  April,  when 
the  same  were  paid.  Upon  this  showing  the  court  rescinded 
the  order  for  a  change  of  the  venue,  and  proceeded  to  try  the 
cause.     Did  the  court  err  in  thus  annulling  the  order? 

The  venue  of  this  cause  was  ordered  to  be  changed,  on  the 
ground,  as  stated  in  appellant's  affidavit,  that  an  odium  at- 
tached to  appellant  and  to  its  defence,  and  in  such  case  sec- 
tion 413,  R.  8.  1881,  provides  that  "the  court  *  *  * 
shall  designate  the  county  to  which  the  venue  shall  be  changed, 
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*  *  *  and  shall  prescribe  the  time  within  which  the  appli- 
cant shall  pay  the  costs  of  the  change ;  and  the  clerk  of  the 
court  in  which  the  suit  is  pending,  as  soon  as  the  costs  of  the 
change  are  paid,  shall  forthwith  transmit  all  the  papers  and  a 
transcript  of  all  the  proceedings  to  the  clerk  of  the  court  of 
the  county  to  which  the  venue  is  changed,"  etc.  It  further 
provides,  that  "  If  the  party  fail  to  pay  the  costs  of  the  change 
within  the  time  prescribed  by  the  court,  he  shall  be  taxed  with 
all  the  costs  made  in  the  case  up  to  the  time  of  such  failure, 
andshall  not  be  entitled  to  a  change  of  venue  from  the  county." 

This  statute  is  explicit  and  not  open  to  construction.  It 
provides  that  unless  the  costs  are  paid  within  the  time  limited 
the  party  shall  not  be  entitled  to  a  change  though  an  order 
has  been  made.  The  appellant  did  not  pay  the  costs  within 
the  time  limited,  and,  therefore,  by  the  terms  of  the  statute, 
was  not  entitled  to  a  change.  The  statute  imposes  this  duty 
upon  the  applicant,  and  a  failure  to  discharge  it  forfeits  the 
right  to  the  change.  Merely  requesting  the  clerk  to  inform 
the  appellant  of  the  amount  of  the  costs,  and  a  promise  by 
him  to  do  so  when  the  transcript  was  completed,  without  pay- 
ing any  further  attention  to  the  matter  during  the  time  limited, 
was  not  a  compliance  with  the  statute;  nor  were  the  promise 
of  the  clerk,  and  his  failure  to  inform  the  appellant  of  the 
amount  of  costs  within  the  time  limited,  tantamount  to  a 
payment.     There  was,  therefore,  no  error  in  this  ruling. 

The  appellant  does  not  claim  that  the  instructions  given 
were  erroneous  as  abstract  propositions  of  law,  but  insists 
that  they  were  not  applicable  to  the  case  made  by  the  evidence, 
and  for  that  reason  contends  that  it  was  error  to  give  them. 
The  portion  of  the  instructions  of  which  complaint  is  made 
infonns  the  jury  that  it  is  the  duty  of  the  appellant  to  fence 
its  road  when  it  runs  parallel  with  a  highway,  if  there  is  suf- 
ficient room  between  its  track  and  the  highway.  The  cattle,  in 
this  case,  passed  from  a  field  adjoining  the  railroad  through  an 
insufficient  fence,  and  were  killed.  Under  these  circumstances 
the  appellant  was  clearly  liable,  and  we  do  not  think  the  in- 
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structions  mentioned  in  any  manner  injured  the  appellant* 
Again^  it  is  not  insisted  that  the  damages  assessed  were  ex* 
cessive,  and  as  it  is  apparent  from  the  evidence  that  the  road 
was  not  securely  fenced  where  the  appellee's  cattle  entered 
upon  it  and  were  killed  by  the  cars  of  appellant,  the  judg- 
ment was  right;  and  in  such  case  erroneous  instructions  will 
not  warrant  a  reversal. 

It  is  also  insisted  that  the  evidence  does  not  show  that  the 
road  belonged  to  or  was  operated  by  the  appellant.  The  ap- 
pellee, in  speaking  of  the  appellant,  designated  it  as  the  Lou- 
isville, New  Albany  and  Chicago  Railroad,  instead  of  Rail- 
road Company,  and  it  is  said  that  this  was  not  enough.  How- 
ever this  may  be,  the  appellee  also  testified  that  his  cattle  were 
killed  upon  the  only  railroad  in  his  township,  and  that  such 
railroad  belonged  to  the  appellant.  This  was  sufficient.  We 
have  now  noticed  all  the  questions  made,  and  as  there  is  na 
error  in  the  record  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


,  88  ^g  Kg.  10,421. 

Il50   496  ' 

Edinburg  American  Land  Mortgage  Company  et  al. 

V,  Latham. 

SxiBROOATiON. — Mortgage  Liens, — Heading. — One  who,  in  igaoranoe  of  a. 
junior  encumbrance  upon  land,  has  paid  and  cancelled  of  record  a  prior 
lien  and  taken  a  mortgage  upon  that  and  other  land  to  secure  the  repay- 
ment  of  the  money  so  used,  can  not  have  the  cancelled  lien  revived  and 
enforced  in  his  favor  without  showing  that  his  security  is  otherwise  in- 
sufficient. 

Same. — Subrogation  is  allowed  only  when  necessary  to  the  ends  of  justice* 

From  the  Sullivan  Circuit  Court. 
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/.  if.  Judahy  for  appellants. 

/.  T.  Hays,  H.  J.  Hays^  W,  S.  Maple  and  A,  Holmes,  for 
appellee. 

Woods,  C.  J. — ^The  question  in  this  ease  is  one  of  subro- 
gation. The  appellee  Latham  brought  the  action  to  foreclose 
a  mortgage  upon  120  acres  of  land  made  to  him  by  Artemus 
6.  Harrington,  who  afterward^  conveyed  the  land  subject  to 
all  liens  upon  it  to  David  H.  Giles,  who  afterwards  mortgaged 
the  same  land  and  another  tract  of  eighty  acres  to  the  appel* 
lant,  the  fidinburg  American  Land  Mortgage  Company  (Lim* 
ited),  to  secure  the  repayment  of  the  sum  of  $1,600  loaned  him 
by  that  company.  This  money  was  borrowed  upon  the  un- 
derstanding and  agreement  that  it  should  be  applied,  and  it 
was  applied  by  the  appellant,  the  Land  Mortgage  Company^ 
to  the  payment  of  certain  j  udgments  against  Harrington,  which 
were  a  lien  upon  the  land  when  conveyed  to  Giles,  and  were 
prior  to  the  lieli  of  the  appellee's  mortgage,  which,  though 
duly  recorded,  was  not  known  to  Giles  when  he  received  hi» 
deed,  nor  when  he  made  the  mortgage  to  the  appellant,  the 
Land  Mortgage  Company.  The  said  company  was  likewise 
ignorant  of  the  mortgage  to  the  appellee,  and  paid  off  the 
prior  judgments  under  the  belief  that  they  constituted  the  only 
encumbrances  upon  the  land,  and  that,  by  so  doing,  it  obtained 
a  first  lien  for  the  moneys  so  loaned  to  Giles  and  used  in  pay- 
ment of  the  prior  liens.  These  facts  the  appellant,  the  com- 
pany aforesaid,  set  up  both  in  an  answer  and  a  cross  complaint^ 
alleging  further  that  Giles  is  insolvent,  and  praying  subroga- 
tion to  the  rights  of  the  prior  judgment  lien  holders.  The 
circuit  court  sustained  demurrers  to  both  the  answer  and  the 
cross  complaint ;  and  on  the  authority  of  the  decisions  in 
Sidener  v.  Pavey,  77  Ind.  241,  SLtidAyet'S  v.  Adams,  82  Ind* 
109,  it  is  claimed  that  the  ruling  was  erroneous. 

Conceding  that  one  who,  in  ignorance  of  a  junior  encum- 
brance, has  paid  and  cancelled  of  record  a  prior  lien,  may,  on 
the  principles  of  subrogation,  have  the  latter  revived  and  en- 
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forced,  if  necessary  for  his  protection,  we  think  it  clear  that 
such  relief  ought  not  to  be  granted  unless  the  necessity  for  it 
be  distinctly  shown.  This  has  not  been  done  in  this  instance. 
There  is  no  averment  in  reference  to  the  value  of  the  mort- 
gaged lands,  upon  eighty  acres  of  which  the  appellant's  mort- 
gage, it  appears,  is  the  sole  encumbrance ;  and  upon  the  re- 
maining 120  acres  the  prior  lien  decreed  in  favor  of  the  ap- 
pellee is  for  a  sum  less  than  $800. 
Judgment  affirmed. 


^^ 


No.  9910. 

Schrodt  v.  Deputy. 

Taxes. — Sale  of  Real  Esiate, — Oumership, — A  sale  of  land  for  delinquent 
taxes  is  not  invalid  because  the  land  was  listed  or  charged  on  the  tax 
duplicate  in  some  other  name  than  that  of  the  true  owner. 

fiAME. — Personal  Property, — THtle. — Where  the  owner  of  land  sold  for  taxes 
has  personal  property  in  the  county  out  of  which  the  taxes  could  have 
been  made,  the  sale  is  illegal  and  the  purchaser  does  not  obtain  title. 

From  the  Gibson  Circuit  Court. 

R.  M,  J.  Miller,  for  appellant. 
W.  H.  Trippdtj  for  a[)pellee. 

BiCKNELL,  C.  C. — The  appellant  brought  this  action  against 
the  appellee  to  obtain  the  possession  of  land.  The  complaint 
averred  that  on  and  before  January  1st,  1873,  one  Denham 
was  the  owner  of  the  land,  and  that  the  same  then  and  for  four 
years  afterwards  stood  in  Denham's  name  on  the  books  of  the 
county  auditor;  that  in  1875  the  land  was  sold  by  the  county 
treasurer  to  Francis  W.  Hauss  for  the  taxes  of  1873  and  1874 ; 
that  Hauss  obtained  a  tax  deed  in  1877,  and  sold  the  land  to 
Wilson  in  1879,  who  sold  the  land  to  the  plaintiff,  who  is  the 
owner  and  entitled  to  the  possession  thereof,  and  that  the  de- 
fendant holds  possession  without  right,  etc.  The  defendant 
answered  in  two  paragraphs,  to  wit : 
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1.  The  general  deDial. 

2.  That  in  February,  1872,  he  became  the  owner  of  the 
hod  in  fee,  under  a  conveyance  to  him  by  the  sheriflF  of  the 
county,  who  had  previously  and  legally  sold  the  same  upon 
execution;  that  he  took  his  conveyance  to  the  county  auditor 
on  the  10th  of  February,  1873,  to  have  the  land  transferred 
for  taxation,  and  said  auditor  pretended  and  represented  to 
bim  that  said  land  had  been  so  transferred,  and  wrote  on  the 
back  of  the  conveyance  the  words, "  Duly  entered  for  taxation 
February  10th,  1 873.     J.  C.  Holcomb,  auditor  ^' ;  that  defend- 
ant paid  him  therefor,  and  had  his  conveyance  recorded  in  the 
office  of  the  county  recorder  on  the  11th  day  of  February, 
1873 ;  that  defendant  for  ten  years  past  has  owned  many  tracts 
of  land  in  Gibson  county,  and  has  always  paid  his  taxes  as 
they  became  due,  and  supposed  that  the  laud  in  controversy  was 
duly  taxed  to  him,  and  that  he  was  paying  his  taxes  thereon ; 
that  daring  the  years  1873,  1874  and  1875  he  had  personal 
property  in  said  county  to  the  amount  of  $1,000,  upon  which 
«aid  taxes  could  have  been  levied,  but  none  was  demanded  of 
him ;  that  said  taxes  were  never  demanded  of  him ;  that  at 
the  time  of  said  sale  for  taxes  the  records  of  the  county  showed 
that  said  land  belonged  to  defendant,  and  that  said  Hauss, 
when  he  bought  at  said  tax  sale,  knew  that  the  land  belonged 
to  defendant. 

This  second  paragraph  was  accompanied  by  a  tender  of  the 
amoant  paid  by  Hauss,  with  the  penalty  and  interest.  The 
plaintiff  demurred  to  said  second  paragraph  of  answer ;  the 
demurrer  was  overruled  by  the  court ;  the  plaintiff  replied  in 
denial.  The  issues  were  tried  by  the  court,  who  found  for 
the  defendant,  and  that  the  plaintiff  was  entitled  to  a  lien  on 
the  land  for  $15.95  on  his  tax  title.  Judgment  was  rendered 
upon  the  finding,  with  costs  for  the  plaintiff.  The  judgment 
shows  that  the  defendant  paid  into  court  for  the  use  of  the 
plaintfff  the  said  sum  of  $15.95,  and  that  the  land  was  then 
declared  freed  from  the  lien. 

The  plaintiff  appealed.     He  assigns  for  error  that  the  court 
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erred  in  overruling  Kis  demurrer  to  the  second  paragraph  of 
the  defendant's  answer.  He  claims  that  the  tax  sale  and  the 
tax  deed  conveyed  a  good  title^  notwithstanding  that  personal 
property  of  the  owner  might  have  been  levied  upon. 

The  general  intention  of  the  law  is  that  real  estate  shall  be 
listed  and  assessed  to  its  owner.  1  R.  S.  1876,  pp.  97, 98,  sees. 
102, 103;  p.  73,  sec.  3;  p.  76,  sec.  15;  p.  79,  sec.  38;  p.  114, 
sec.  170.  It  may  be  taxed  in  the  name  of  the  occupant,  if 
the  owner  be  unknown ;  if  unoccupied  it  may  be  listed  in  the 
name  of  the  owner,  if  known ;  otherwise,  as  land  of  persons 
unknown.     1  R.  S.  1876,  p.  80,  sees.  39,  40. 

Sales  for  taxes  are  not  invalid  because  the  land  was  listed 
or  charged  on  the  duplicate  in  some  other  name  than  that  of 
theowner.  1  R. S.  1876,  p.  125, sec.  230 ;  Cooper  v.  Jackson^  71 
Ind.  244,  But  where  the  owner  of  land  has  personal  property  io 
the  county  out  of  which  the  taxes  can  be  made,  a  sale  of  the 
land  is  illegal.  Sharpe  v.  Dillman,  77  Ind.  280 ;  McWhinney 
V.  Brinker,  64  Ind.  360;  Cones  v.  Wilsoriy  14  Ind.  465;  1  R. 
S.  1876,  p.  Ill,  see.  155. 

There  was,  therefore,  ho  error  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer.  The  judgment  should 
be  aiBrmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing^ 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


186    Wf 

^    92  No.  9896. 

139    191 

88    98  Evans  v.  Schafer. 

150    104, 

StTPBEVE  Court. — BUI  of  Exceptions, — DismisaoL — The  Supreme  Court  will 
not  review  a  ruling  of  the  court  helow  refusing  a  motion  to  dismiss  & 
cause,  when  the  bill  of  exceptions  fails  to  show  the  reasons  assigned  for 
the  motion. 

Same. — Defective  Transcript, — ComplainL — Bresumption, — The  transcript  filed 
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in  the  Supreme  Court  did  not  give  a  material  word  in  the  complaint,  the 

clerk  testifying  that  he  could  not  determine  which  of  two  words  it  was. 
Hddf  that  the  information  could  not  be  supplied  by  affidavits  filed  in  the 

Supreme  Court. 
ikidj  also,  that  the  Supreme  Court,  on  a  question  of  its  sufficiency,  would 

presume  the  word  wliich  would  support  the  complaint  and  the  judgment 

below. 

From  the  Clark  Circuit  Court. 

C  L.  Jewett  and  M.  Glegg,  for  appellant. 

M.  G.  Healei^  for  appellee. 

Black,  C. — This  was  an  action  commenced  on  the  3d  of 
February,  1880,  before  a  justice  of  the  peace,  by  the  appel- 
lee against  the  appellant.  The  complaint  alleged  that,  on  the 
17th  of  December,  1879,  the  appellee  rented  to  the  appellant, 
from  that  day  until  the  Ist  of  April,  1880,  certain  real  estate 
described,  in  Clark  county,  Indiana,  and,  by  contract  between 
the  parties,  the  rent  for  said  premises  was  to  be  |3  per  month, 
and  was  to  be  paid  at  the  end  of  each  month  to  the  appellee 
by  the  appellant;  that  said  rent  became  due  on  the  17th  of 
January,  1880 ;  that  on  that  day  the  appellant  refused  to  pay 
the  appellee  said  $3  for  said  premises,  as  he  had  contracted  to 
do.  As  shown  by  the  transcript  of  the  record  before  us,  the 
complaint  then  proceeds  as  follows :  "After  the  said  17th  day 
of  January,  1880,  the  plaintiff  served  upou  the  defendant  a 
written  notice  to  pay  the  said  rent  or  to  surrender  to  plaintiff 
the  possession  of  said  premises  at  the  expiration  of  ten  days 
from  the  time  of  said  notice,  which  said  ten  days  expired 
(Here  follows  a  word,  and  after  careful  examination  I  am 
unable  to  decide  whether  it  is  ^before'  or  'after/  and  can  not 
officially  certify  which  it  is,  and  therefore  omit  it.  Samuel  C. 
Taggart,  Clerk.)  the  commencement  of  this  suit,  and,  there- 
fore the  said  tenancy  expired;  that  ever  since  that  time  the 
plaintiff  has  been,  and  now  is,  entitled  to  the  possession  of 
said  premises ;  that  the  said  defendant  Evans  unlawfully  holds 
over  and  detains  the  possession  of  said  premises  from  the 
plaintiff;  and  that  the  plaintiff  has  sustained  damages  by  reason 
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of  said  unlawful  holding  over  in  the  sum  of  $10.  Wherefore 
plaintiff  demands  judgment  for  the  possession  of  said  prem- 
ises and  for  said  damages/' 

The  justice  found  and  rendered  judgment  against  the  de- 
fendant. On  appeal  by  him  to  the  circuit  courts  the  cause 
was  tried  by  the  court,  and  the  finding  and  judgment  were 
again  in  favor  of  the  plaintiff. 

The  appellant  has  assigned  as  error  the  overruling  of  a  mo- 
tion made  .by  him  to  dismiss  the  action.  But  the  ground  of 
his  motion  to  dismiss  is  not  shown  by  bill  of  exceptions  ; 
therefore  the  ruling  upon  the  motion  can  not  be  reviewed. 
lAppman  v.  City  of  South  Bendy  84  Ind.  276. 

The  only  other  supposed  error  assigned  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  discussion  of  counsel  relates  to  the  word  as  to* 
which  the  clerk  was  unable  to  decide,  whether  it  was  "  before  *' 
or  "  after."  The  action  was  brought  under  the  act  concern- 
ing the  unlawful  detention  of  lands  and  the  recovery  thereof, 
2  R.  S.  1876,  p.  662  (sec.  5225,  et  seq.,  R.  S.  1881);  and  it 
was  sought  to  show,  as  provided  by  that  statute,  that  the  land- 
lord was  entitled  to  possession  in  pursuance  of  legal  notice, 
and  that  the  tenant  was  unlawfully  holding  over  aft«r  the  de- 
termination of  the  tenancy  as  provided  by  section  4  of  the 
statute  relating  to  landlords  and  tenants.  2  R.  S.  1876,  p. 
340.     Said  section  4  was  as  follows : 

^^  If  a  tenant  neglect  or  refuse  to  pay  rent  when  due,  ten 
days'  notice  to  quit  shall  determine  the  lease,  when  not  therein 
otherwise  provided,  unless  such  rent  be  paid  at  the  expiration 
of  said  ten  days." 

The  action  could  not  properly  be  commenced  until  after 
the  expiration  of  the  ten  days.  It  appears,  not  that  there  was 
a  blank  in  the  complaint,  but  that  when  the  transcript  was 
made  a  certain  word  in  the  complaint  could  not  be  deciphered 
by  the  clerk. 

Counsel  for  appellee  has  filed  in  this  court  his  affidavit, 
wherein  he  states  that  he  wrote  the  word  in  dispute,  and  that 
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it  was  " before; "  but  a  record  can  not  be  corrected  or  thus 
aided  in  this  court.  The  evidence  is  not  in  the  record.  It 
is  a  familiar  rule  that  every  reasonable  presumption  will 
be  indulged  by  this  court  in  aid  of  the  action  of  the  court  be- 
low. That  court,  applying  the  evidence  to  the  complaint, 
foond  in  favor  of  the  plaintiff.  Its  attention  appears  to  have 
been  specially  called  to  the  complaint  by  a  demurrer  thereto 
for  want  of  sufficient  facts,  which  was  overruled,  no  excep- 
tion being  taken  to  the  ruling. 

We  will  presume  that  the  finding  was  sustained  by  the  evi- 
dence, and,  the  contrary  not  appearing,  that  the  complaint  wa^ 
in  agreement  with  the  finding. 

The  judgment  should  be  affirmed. 

Per  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion,, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 


No.  10,034. 

(88     do' 
161    896| 

Practicr — Trial, — SetiiTig  Aside  Submission. — A  cause  was  submitted  to  the- 
coart,  without  a  jury,  for  trial.  After  the  evidence  was  concluded,  the 
court,  of  its  own  motion,  set  aside  the  submission,  and  another  trial  re- 
salted  in  a  verdict  and  judgment  for  the  plaintiff. 

Hddf  on  appeal  bj  the  defendant,  that  this  was  irregular,  but  could  not 
deprive  the  plaintiff  of  the  right  to  a  trial  of  his  cause. 

. — ^gfp  TnaL— Supreme  Court. — Such  action  of  the  court,  not  being 
(igned  as  cause  for  a  new  trial,  is  not  available  error. 

JxTDOU  Pro  Tem. — On  change  of  venue  for  objection  to  the  judge,  a  com- 
petent attorney  was,  by  agreement,  appointed  to  try  the  cause,  but  it  did 
not  appear  by  the  record  that  he  accepted  the  appointment,  or  acted. 
At  a  subsequent  term  the  judge  of  another  circuit  was  appointed,  who 
tried  the  cause  without  objection. 

BMj  that  there  was  no  available  error. 

CoatteIj  Mortgage. —  Conversion, —  Evidence. —  Replemn.  —  Demand,  —  A 
mortgagee  of  a  chattel  called  upon  the  purchaser  of  the  property  and 
msked  that  it  be  given  up  to  him.  A  meeting  was  fixed  for  the  next  day 
when  the  mortgage  debt  was  to  be  paid  or  the  property  delivered,  but  the 
purchaser  failed  to  do  either. 
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Heidf  that  this  was  sufficient  proof  of  a  conversion,  and  all  that  was  needed. 

Same. — Indemnifying  Surety, — Right  to  Possession  of  Property. — Payment, — 
Where  a  chattel  mortgage  given  to  indemnify  a  surety  is  conditioned 
that  the  latter  shall  be  entitled  to  the  possession  of  the  property  if  the 
debt  be  not  paid  at  maturity,  payment  by  the  surety  is  not  necessary  to 
give  him  the  right  to  possession. 

From  the  Tipton  Circuit  Court. 

J.  Green  and  J,  N,  IVaughy  for  appellant. 

R.  B.  Beauchamp  and  G.  H>  Giffbrd,  for  appellee. 

Morris^  C. — This  suit  was  brought  by  the  appellee  against 
the  appellant  to  recover  the  possession  of  a  mare,  particularly 
described  in  the  complaint^  which  is  in  the  usual  form  in  ac- 
tions of  replevin. 

The  appellant  answered  by  the  general  denial.  The  cause 
was,  by  agreement  of  parties,  submitted  to  the  court  for  trial, 
at  its  November  term,  1880.  The  court  heard  the  evidence, 
and  then  took  the  case  under  advisement  until  the  next  term. 
At  the  February  term  of  the  court  the  appellee  moved  the 
court  for  permission  to  introduce  further  evidence  to  show 
that  a  chattel  mortgage  on  the  mare  in  controversy,  which  he 
had  put  in  evidence,  and  under  which  he  claimed  the  right 
to  the  possession  of  the  property  iu  dispute,  had  been  properly 
recorded.  The  court  overruled  the  motion,  and  then,  of  its 
own  motion,  and  without  having  made  any  finding  upon  the 
facts  proved,  set  aside  the  submission  of  the  cause  for  trial  at 
the  costs  of  the  appellee,  to  which  the  appellant  excepted. 

The  appellant  filed  an 'affidavit  for  a  change  of  venue  from 
the  judge.  The  affidavit  is  not  in  the  record.  The  record 
states  that  the  change  was  granted,  and  that,  by  agreement  of 
parties,  David  Moss,  a  competent  and  reputable  attorney  of 
the  court,  was  appointed  to  try  the  cause. 

At  the  next  term  of  the  court  Judge  Overman,  as  the  record 
states,  having  been  engaged  as  counsel  in  a  number  of  causes 
then  pending  in  said  court  for  trial,  appointed  E.  B.  Goody- 
koontz,  judge  of  the  24th  Judicial  Circuit  of  the  State,  to  pre- 
side and  try  said  causes  at  the  April  term^  1881,  of  said  court, 
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and  also  to  try  and  determine  any  other  business  of  said  court, 
in  the  absence  of  Judge  Overman,  that  might  appear  to  be 
urgent  or  of  great  importance. 

On  the  22d  judicial  day  of  said  term,  the  above  parties  ap- 
peared in  court  before  Judge  Goodykoontz,  and,  without  ob- 
jection, proceeded  to  try  the  cause  before  him.  The  evidence 
was  heard  and  the  judge  found  for  the  appellee.  The  appel- 
lant moved  for  a  new  trial,  for  the  following  reasons : 

1.  The  finding  is  not  supported  by  sufiBcient  evidence. 

2.  The  finding  is  contrary  to  law,  and  not  supported  by 
anfficient  evidence. 

The  court  overruled  the  motion.  The  appellant  then  moved 
in  arrest  of  judgment,  on  the  ground  that  it  was  uQt  supported 
by  sufficient  evidence.  This  motion  was  overruled,  and  judg^ 
ment  rendered  in  favor  of  the  appellee.  The  errors  assigned 
are  as  follows : 

1.  The  court  erred  in  setting  aside  the  submission,  after 
hearing  the  evidence  and  argument,  on  its  own  motion. 

2.  In  taking  jurisdiction  of  and  trying  the  cause  as  a  special 
judge,  after  the  order  of  the  presiding  judge  assigning  the 
cause  to  another  special  judge. 

3.  In  overruling  the  motion  for  a  new  trial. 

4.  In  overruling  the  motion  in  arrest  of  judgment. 

5.  In  finding  for  the  appellee  on  the  indemnifying  mort- 
gage without  proof  of  a  previous  demand. 

We  will  consider  the  errors  in  the  order  in  which  they  are 
assigned. 

1.  The  setting  aside  of  the  submission  of  the  cause  by  the 
court,  of  its  own  motion,  without  solicitation  by  either  party, 
was  not  a  final  disposition  of  the  case,  and  could  not,  if  erro- 
neous, deprive  the  appellee  of  his  right  to  a  trial  of  his  cause. 
There  was  no  finding  by  the  court,  and,  upon  the  setting  aside 
of  the  submission  of  the  cause,  it  stood  for  trial  just  as  it  would 
if  no  submission  had  been  made.  The  proof  which  the  ap- 
pellee asked  permission  to  introduce  upon  the  question  as  to 
Vol.  88.-7 
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the  recording  of  the  mortgage  might  have  been  received  by 
the  court  in  its  discretion,  and  the  submission  was,  we  infer^ 
set  aside  in  order  to  give  the  appellant  an  opportunity,  upoa 
another  hearing,  to  make  such  proof.  This  may  have  been 
irregular,  but  the  irregularity  could  not  defeat  the  appellee's 
right  to  a  trial  of  his  cause.  Besides,  the  question  is  not  prop- 
erly before  us.  It  is  not  one  of  the  causes  assigned  for  a  new 
trial.  If  there  was  error  in  this  respect,  it  can  not  avail  the 
appellant. 

2.  There  is  nothing  in  the  second  error  assigned.  Judge 
Goodykoontz,  under  his  appointment,  was  competent  to  hear 
and  determine  the  cause  by  agreement  of  the  parties.  As  they 
appeared  and  submitted  the  cause  to  him  for  trial  without  ob- 
jection, they  must  be  held  to  have  waived  the  right  to  have 
their  case  tried  by  the  attorney  appointed  and  agreed  upon 
for  that  purpose ;  besides,  the  record  does  not  show  that  the 
attorney  appointed  had  agreed  to  accept  the  appointment^  or 
that  he  had  in  any  way  acted  upon  it.  It  will  be  presumed^ 
in  view  of  the  conduct  of  the  parties,  and  in  support  of  the 
action  of  the  court,  that  the  attorney  appointed  to  preside  at 
the  trial  of  the  cause  had  declined  or  failed  to  act.  We  think 
that,  in  this  respect,  there  was  no  error. 

3  and  5.  The  third  and  iiflh  errors  assigned  are  the  same. 
We  think  there  was  no  error  in  overruling  the  motion  for  a  new 
trial.  The  appellee  testified  that  a  short  time  before  the  com- 
mencement of  the  suit,  and  after  the  debt  which  the  mortgage 
was  given  to  secure  had  become  due,  he  called  upon  the  ap- 
pellant, told  him  he  had  a  mort<^age  on  the  mare,  that  he  had 
come  for  her,  and  asked  him  if  he  would  give  her  up.  The 
appellant  said  he  would  meet  the  appellee  at  a  particular  place 
the  next  day  and  fix  up  the  matter  or  deliver  to  him  the  mare» 
This  he  fiiiled  to  do.  The  facts  thus  testified  to  showed  a  con- 
version of  the  property  by  the  appellant,  and  this  was  all  that^ 
in  this  respect,  was  necessary  to  sustain  the  action.  The  ap- 
pellee says  that  in  the  early  part  of  March,  1880,  he  saw  the 
mare  in  appellant's  posscs.sion  iu  Tipton  county.     This  proof 
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the  appellant  insists  was  not  efficient  to  show  that  the  mare 
was  detained  in  the  county  at  the  time  the  suit  was  commenced 
—that  is,  on  the  13th  of  March,  1880.  We  think  the  proof 
upon  this  point  was  sufficient.  It  will  not  be  presumed  that 
the  property  was  removed  from  the  county.  The  presumptioo 
is  the  other  way.  Possession  of  the  property  was  not  obtained 
by  the  appellee,  and  if  proof  of  its  detention  in  Tipton  county 
was  necessary,  we  think  the  testimony  of  the  appellee  legally 
tended  to  establish  the  fiict.  This  being  so,  the  finding  of  the 
court  will  not  be  disturbed.  It  is  also  insisted  that  the  evi- 
dence does  not  show  that  the  appellee  had  paid  the  note  for 
which  he  was  liable  as  surety,  against  which  liability  the  mort- 
gage was  intended  to  indemnify  him.  We  think  the  testimony 
tended  to  prove  that  the  appellee  had  paid  said  note  before 
this  suit  was  commenced ;  but  this  is  not  material,  as  the  mort- 
gage expressly  provides  that  if  Clark,  who  then  owned  the 
mare  and  gave  the  mortgage,  did  not  pay  the  note  at  maturity^ 
the  appellee  should  be  entitled  to  the  possession  of  the  mare. 

4.  There  is  nothing  in  the  fourth  error  assigned.  The  fact 
that  the  judgment  was  not  sustained  by  sufficient  evidence  is 
not  a  cause  for  arresting  the  judgment,  but,  if  it  was,  we  think 
that  the  evidence  tended  to  support  the  finding  of  the  court. 
This  question  has  already  been  disposed  of.  There  is  no  error 
in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  10,416.  M    0^ 

Tinder  v.  Davis  et  al. 

Landlord  and  Tenant. — Contract. — Occupant. — Rent. — StattUe  Construed. — 
The  statutory  provision,  that "  The  occupant,  without  special  contract,  of 
any  lands  .shall  be  liable  for  rent,"  docs  not  apply  to  one  who  lives  with 
and  as  a  member  of  the  family  of  a  tenant  by  contract. 
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Same. — Posaeaaion, — Hofding  Over. — A  tenant  who,  with  the  consent  of  the 
landlord,  continues  in  possession  after  the  expiration  of  his  term,  is  a 
tenant  bj  contract ;  and  one  who,  as  grandmother  and  governess  of  his 
children,  makes  her  home  with  him,  is  not  an  occupant  liable  under  the 
statute  for  rent. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadley,  E.  O.  Hogale  and  12.  jS.  Blake,  for  appellant. 
L.  M.  OampbeUy  for  appellees. 

Woods,  C.  J. — The  appellees  recovered  judgment  against 
the  appellant  Delilah  Tinder  and  one  Roach,  for  the  use  and 
occupation  of  a  house  in  Danville.  Roach  has  declined  to 
join  in  the  appeal.  The  appellant  claims  that  the  verdict 
against  her  is  not  sustained  by  sufficient  evidence,  and  that 
the  court  erred  in  giving  and  refusing  instructions  to  the  jury. 

There  is  no  essential  conflict  in  the  evidence.  Tt  shows 
that  Mary  Davis  owned  the  house  until  March,  1880,  when 
she  died  intestate,  leaving  the  appellees  her  only  heirs  at  law; 
that  in  1878  Mary  Davis  leased  the  property  to  Roach  for  one 
year;  that  Roach,  with  his  family,  consisting  of  his  wife  and 
seven  children,  took  possession  of,  and  continued  to  occupy, 
the  house  during  the  life  of  the  lessor,  paying  the  rent  until 
February  before  her  death,  and  afterwards  occupied  for  eigh- 
teen months,  for  which  the  rent  was  not  paid,  for  the  recov- 
ery of  which  this  suit  was  brought.  The  evidence  shows 
further  that  shortly  after  Roach  took  possession  his  wife,  who 
was  the  daughter  of  the  appellant,  died,  and  from  that  time 
the  appellant  lived  with  him,  assisting  in  the  care  and  man- 
agement of  his  household  and  children.  There  is  no  evidence 
of  an  agreement  or  understanding  between  the  parties  or  any 
of  them  that  the  appellant  should  be  responsible  for  the  rents, 
and  we  think  it  clear  upon  the  facts  that  she  did  not  become 
responsible  therefor.  Roach  became  in  the  first  instance  the 
tenant  by  express  contract  with  the  owner,  and  so  long  as  he 
was  permitted  to  hold,  though  beyond  the  term  of  the  original 
lease,  he  remained  the  tenant,  answerable  for  rent  as  stipu- 
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lated  in  that  contract.  ToUe  v.  Orth,  75  Ind.  298  (39  Am.  R. 
147),  and  cases  cited. 

Counsel  for  the  appellee  refers  to  the  statutory  provision 
that  ''The  occupant,  without  special  contract,  of  any  lands^ 
shall  be  liable  for  the  rent  to  any  person  entitled  thereto,''  K. 
S,  1881,  sectibn  5222,  and  cites  Wills  v.  WiUs,  34  Ind.  106, 
as  enunciating  the  proposition  that  ''the  right  of  action  in 
&ct  does  not  stand  upon  any  contract  or  agreement,  but  arises 
from  principles  of  equity  and  good  conscience."  But  this  is 
the  court's  statement  of  the  position  of  counsel  in  that 
case,  and  not  the  point  decided.  On  the  contrary  the  deci- 
sion, which  is  upon  a  question  of  pleading,  assumes  that  in 
sach  a  case  the  action  is  "  for  a  money  demand  on  contract,'^ 
and  that  "  the  contract  is  implied."  Otherwise  the  case  would 
be  inconsistent  with  those  which  declare  that  a  suit  for  use 
aad  occupation  can  be  sustained  only  when  the  relation  of 
landlord  and  tenant  exists.  Newby  y.  VesUdy  6  Ind.  412; 
Nance  v.  Alexancler,  49  Ind.  516.  See,  also,  MarquettCy  etc.,, 
R.  R.  Ob.  V.  Harlow,  37  Mich.  554;  S.  C,  26  Am.  R.  538; 
Kiersted  v.  Orange,  etc.,  R.  R.  Go,,  69  N.  Y.  343 ;  8.  C,  2& 
Am.  R.  199. 

But  if  it  were  conceded  that,  by  reason  of  the  statutory  pro- 
vision quoted,  there  may  be  an  action  for  the  use  and  occupa- 
tion of  land,  where  there  is  no  contract  either  express  or  im- 
plied^ it  would  not  help  the  case  of  the  appellees ;  for  here 
there  was  a  contract  with  Roach  which  made  him  the  tenant ; 
and,  notwithstanding  the  appellant  went  to  live  with  him,  in 
the  fullest  sense  possible  to  infer  from  the  evidence,  taking- 
the  charge  and  management  of  his  household,  making  his 
home  her  own,  she  did  not  become  an  occupant  in  the  sense 
of  this  statute. 

The  court  refused  an  instruction  to  the  effecl;  that  if  the 
appellant  went  into  the  family  of  Roach  as  the  grandmother 
and  governess  of  his  children,  and  lived  there  in  that  relation 
and  as  a  member  of  the  family,  and  not  otherwise,  during  the 
time  alleged  in  the  complaint,  she  was  not  liable.     Of  its  own 
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motion  the  court  instructed  that  if  the  appellant  was  a  visitor 
or  a  hired  servant  in  the  family  of  Roach,  and  not  making 
her  abode  there,  she  was  not  liable.  This  implies  that  she 
was  liable  if  not  a  visitor  or  servant,  or  if,  though  a  servant, 
she  was  making  her  home  with  Roach.  The  instruction  asked 
by  appellant  would  have  excluded  this  erroneous  implication, 
and  ought  to  have  been  given. 

Judgment  reversed,  and  cause  remanded,  with  instructions 
to  grant  a  new^  trial. 


No.  10,473. 

Board  of  Commissioners  op  Dearborn  County  v.  Bond. 

Coroner. — I^at  Mortem  Examinations. —  EhnphymerU  of  Physician, — OowUy 
Gammisaumen. — Incident  to  the  coroner's  duty  to  hold  inquests  b  the 
power  to  select  physicians  to  make  post  mortem  examinations ;  and  the 
coanty  board  has  no  right  to  control  his  choice,  but  must  pay  the  phy- 
sician whom  he  employs. 

From  the  Dearborn  Circuit  Court. 

H,  D.  McMiMen  and  D,  T,  Downey y  for  appellant. 
0.  F,  Roberts,  for  appellee. 

Best,  C. — The  appellee  filed  a  claim  before  the  commis- 
sioners of  Dearborn  county  for  services  rendered  by  him  as 
:a  physician  at  2Lpost  mortem  examination  held  by  the  coro- 
ner of  said  county.  The  board  refused  to  allow  the  claim, 
And,  upon  appeal  to  the  circuit  court,  the  appellant  filed  an 
.•answer.  A  demurrer  was  sustained  to  the  answer,  the  cause 
tried,  and  a  judgment  was  rendered  for  the  amount  of  the 
43laim.  The  assignments  of  error  question  the  sufficiency  of 
the  complaint  and  the  ruling  upon  the  demurrer  to  the  an- 
swer. 

The  claim  filed  before  the  board  of  commissioners  was  in 
these  words: 
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"The  county  of  Dearborn,  Indiana,  in  account  with  R.  C. 
Bond,  M.  D.  To  post  mortem  examination  of  Henry  Warner, 
flogan  township,  in  said  county,  November  6th,  1881,  by 
order  of  Coroner  Ratjen,  $25.     This  bill  is  correct. 

"  C.  J.  B.  Ratjen, 
"Coroner  of  Dearborn  county,*' 

The  only  objection  urged  to  this  claim  is  that  it  is  not 
averred  that  the  appellee  was  requested  to  perform  these  ser- 
vices by  the  appellant.  This  was  unnecessary.  The  coroner 
was  authorized  to  make  the  request,  and  upon  performance 
of  the  services  the  county  became  liable  to  pay  for  them.  R. 
8. 1881,  section  6879 ;  Stevens  v.  Boardy  eto.,  46  Ind.  541. 

The  answer  alleged  that  before  the  rendition  of  these  ser- 
vices the  board  of  commissioners  had  employed  a  physician 
for  said  township  whose  duty  it  was,  and  who  was  competent, 
to  render  such  services;  that,  at  the  time  the  coroner  re- 
quired the  appellee  to  attend  such  inquest,  and  at  the  time 
sach  services  were  rendered,  both  of  them  knew  that  a  com* 
petent  physician  had  been  employed  by  the  board  of  commis- 
sioners for  such  purpose,  etc. 

This  answer  constituted  no  defence.  The  statute  makes  it 
the  duty  of  the  coroner  to  make  all  inquests.  For  the  pur- 
pose of  ascertaining  in  what  manner  death  was  caused  he  is 
authorized  to  require  a  physician  or  surgeon  to  attend  and 
make  a  post  mortem  examination,  and  for  the  service  rendered, 
upon  the  certificate  of  the  coroner,  it  is  the  duty  of  the  board 
of  commissioners  to  pay  the  same  out  of  the  county  treasury. 
B.  S.  1881,  sections  5878  and  5879. 

This  duty  is  imposed  upon  the  coroner,  and  for  the  purpose 
of  enabling  him  to  discharge  it  he  is  empowered  to  employ 
«uch  means  and  to  select  such  physician  or  surgeon  as  in  his 
judgment  will  enable  him  to  ascertain  the  cause  of  death. 
The  duty  thus  imposed  necessarily  confers  the  authority  to 
make  his  own  selection  in  the  faithful  discharge  of  his  duties, 
aud,  in  this  respect,  he  can  not  be  superseded  by  the  board 
«f  commissioners  upon  whom  no  such  duty  rests.     The  fact 
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that  he  possesses  the  power  to  bind  the  county  by  such  employ- 
ment was  expressly  ruled  in  Stevens  v.  Board,  etc,  46  Ind.  541, 
and  in  Jameson  v.  Board,  etc.,  64  Ind.  524^  and^  since  he  pos- 
sesses the  power,  it  must  follow  that  the  board  of  commis* 
sionerSy  upon  whom  no  such  duty  rests^  can  not  discharge  the 
duty  for  him,  nor  exempt  the  county  from  liability  by  the 
employment  of  a  physician  to  render  such  services  as  he  may 
require.  The  answer  was  insufficient,  and  the  demurrer  propr 
erly  sustained.  There  is  no  error  in  the  record,  and  the  judgr 
ment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 


No.  8366. 

Vinton  v.  Baldwin. 

GoirrRAcrr. — Psrformanee. — Broker. — Loan. — CommMon, — A.  employed  R 
to  procure  a  loan,  and  promised  to  pay  therefor  a  commission  of  5  per 
cent.  The  latter  found  one  able  and  willing  to  make  the  loan,  but  A* 
refused  to  take  it. 

Hddf  that  B.  was  entitled  to  the  stipulated  commission. 

From  the  Montgomery  Circuit  Court. 

8.  0.  WiUson  and  L,  B.  Willson,  for  appellant. 

Elliott,  J. — On  the  5th  day  of  June,  1879,  the  appellee 
executed  a  written  agreement  appointing  appellant  his  agent 
to  procure  a  loan,  and  promising  to  pay  him  "for  his  services- 
five  per  cent,  commission  on  the  amount  of  the  loan  obtained.*' 
Formal  application  was  made  for  a  loan ;  the  parties  to  whom 
it  was  made  agreed  to  lend  the  money  applied  for ;  the  appel- 
lant notified  appellee  that  his  proposition  for  a  loan  had  been 
accepted,  and  gave  him  a  form  of  mortgage  to  execute ;  the  pa- 
per was  taken  by  the  appellee,  who  promised  to  cause  it  to  be 
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daly  signed  and  acknowledged ;  the  day  following  the  appel- 
lant notified  the  appellee  that  he  had  the  money  ready  for 
him,  but  the  latter  refused  to  accept  it,  and  declined  to  take  the 
loan.  The  facts  are  not  in  dispi^te,  and  the  only  question  is 
whether  the  court  correctly  applied  the  law  to  them.  "We  are 
clear  that  the  court  erred. 

A  broker  who  is  employed  to  procure  a  loan  is  entitled  to 
his  oomoiission  when  he  procures  a  lender  ready,  willing  and 
able  to  lend  the  money  upon  the  terms  proposed.  His  right 
to  commission  does  bot  depend  upon  the  contingency  of  the 
applicant's  acceptance  of  the  loan,  but  upon  his  performance 
of  his  part  of  the  contract.  The  principal  can  not  deprive  the 
broker  of  his  commission  by  refusing  to  accept  the  loan  which 
the  negotiations  of  the  latter  have  resulted  in  securing.  In 
Green  v.  Lucas,  33  L.  T.  (N.  S.)  584,  Lord  Cairns  said,  in 
a  case  very  similar  to  the  present :  ^'  It  appears  to  me  that  the 
plaintiff  had  done  everything  which  agents  in  this  kind  of 
work  were  bound  to  do,  and  it  would  be  forcing  their  liability 
if  they  were  to  be  held  answerable  for  what  happened  after. 
If  the  contracts  afterwards  were  to  go  off  from  the  caprice  of 
the  lender,  or  from  the  infirmity  in  the  title,  it  would  be  im- 
material  to  the  plaintiffs."  Green  v.  Reed,  3  F.  &  F.  226; 
Green  v.  LucaSy  31  L.  T.  (N.  S.)  731.  In  principle  the  case 
of  a  broker  negotiating  a  loan  is  the  same  as  that  of  a  broker 
negotiating  a  sale  of  property,  and  in  the  latter  case  it  is  uni- 
formly held  that  the  commissions  are  earned  when  a  purchaser 
is  found  able  and  willing  to  buy  on  the  terms  proposed. '  In 
such  cases  the  broker's  right  to  compensation  is  held  to  accrue 
when  he  has  furnished  a  purchaser,  and  does  not  depend  upon 
the  nltimate  consummation  of  the  sale.  Lane  v.  Albright,  49 
Ind.  275 ;  Love  v.  MUler,  53  Ind.  294  (21  Am.  R.  192)  ;  Reyman 
V.  Mosher,  71  Ind.  596 ;  Moses  v.  Bierling,  31  N.  Y.  462 ;  24 
Alb.  Law  J.  536 ;  Mooney  v.  Elder,  56  N.  Y.  238 ;  HaH  v. 
Hoffman,  44  How.  Pr.  168;  Prickett  v.  Badger^  1  C.  B. 
(N.  S.)  296. 

A  real  estate  or  loan  broker  may  recover  commissions,  ai^ 
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though  he  acts  for  both  parties ;  but  it  must  appear  that  he 
acted  openly  and  fairly,  and  that  all  the  facts  were  known  to 
both  principals.  A  broker  is  regarded  as  a  middleman,  and 
not  as  an  agent  in  whom  poculiar  trust  and  confidence  are 
placed.  Alexander  v.  North'-  Western,  etc..  University ,  57  Ind. 
466 ;  Rowe  v.  Stevens,  63  N.  Y.  621 ;  Eupp  v.  Sampson,  16 
-Gray,  398 ;  Redjield  v.  Tegg,  38  N.  Y.  212 ;  Barry  v.  Schmidt, 
27  Alb.  L.  J.  297. 

We  have  had  no  brief  from  the  appellee,  and  our  unaided 
efforts  have  not  furnished  us  with  any  rdison  upon  which  the 
finding  can  be  sustained. 

Judgment  reversed. 


No.  10,564. 

The  State,  ex  rel.  Jamison,  Auditor,  v.  Beal  et  al. 

MoRTGAOE. — Priority. — Pleading,  Construction  of, — W.  mortgaged  a  tract 
of  land  to  secure  a  loan  of  school  funds,  and  then  conveyed  the  tract  to 
G.,  who  mortgaged  it  to  R  to  secure  a  debt,  and  then  conyeyed  it  to  J., 
who  renewed  the  loan  of  school  funds,  giving  a  new  note  and  mortgage 
therefor.  Afterwards  J.  borrowed  money,  B.  becoming  his  surety  there- 
for, and  with  it  paid  off  the  mortgage  to  B.,  who  released  it  of  record ; 
but  subsequently  B.,  in  a  suit  against  G.  only,  alleging  that  he  had  been 
compelled  to  pay  the  loan  for  which  he  had  become  surety  for  J.,  and 
that  the  mortgage  to  B.  had  been  assigned  to  him  on  that  account,  ob- 
tained a  decree  of  foreclosure  of  that  mortgage,  under  which  he  bought 
the  land  at  sherifl's  sale,  and  then  died. 

Hdd,  that  a  complaint  against  the  widow  and  heirs  of  B.  to  foreclose  the 
second  mortgage  for  loan  of  school  funds  (made  by  J.),  stating  the  forego- 
ing facts,  was  bad  on  demurrer,  for  the  reason  that  upon  a  complaint  to 
foreclose  that  mortgage  no  right  in  equity  to  rely  on  the  previous  mort- 
gage could  be  considered. 

Held,  also,  that  the  allegations  and  admissions  in  such  complaint  with 
reference  to  the  title  of  B.'s  heirs,  not  being  full  and  explicit,  must  be  con- 
strued most  strongly  against  the  pleader. 

From  the  Washington  Circuit  Court. 
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&  B,  Voyles  and  H.  MorriSy  for  appellant. 

D.  if.  Alspaugh  and  /.  G,  Lawle7%  for  appellees. 

NiBLACK^  J. — Complaint  by  the  State,  on  the  relation  of 
William  G.  Jamison^  auditor  of  Washington  county,  averring 
that  during  the  year  1865  one  Matthias  Weeks  was  the  owner 
in  fee  simple  of  the  south  half  of  the  northeast  quarter  of  sec- 
tion No.  30,  in  town.  No.  4  north,  of  range  No.  4  east ;  that  in 
that  year  he,  the  said  Weeks,  borrowed  out  of  the  school  funds 
held  in  trust  by  said  county  of  Washington,  about  the  sum 
of  $145,  for  which  he  executed  his  note  to  the  State  of  Indiana, 
and  to  secu)*e  the  payment  of  which  he  mortgaged  to  said  State 
the  tract  of  land  above  described ;  that  said  mortgage  was  duly 
recorded  in  the  recorder's  office  of  said  county,  being  the  county 
in  which  the*  land  was  situate ;  that  not  long  after  said  mort- 
gage Mras  executed,  one  Martin  L.  Ribelin  obtained  a  judgment 
before  a  justice  of  the  peace  against  Weeks  for  $165,  and  caused 
a  transcript  of  said  judgment  to  be  filed  in  the  office  of  the 
clerk  of  the  common  pleas  court  of  Washington  county,  and 
entered  of  record  in  such  a  way  as  to  make  the  judgment  a 
lien  on  said  land;  that  afterwards,  in  the  year  1869,  Weeks 
aold  and  conveyed  the  land  to  one  Henry  Grinestafi*,  subject 
to  the  mortgage  and  the  lien  of  the  Ribelin  judgment,  and 
that  Grinestaff  thereupon  mortgaged  the  land  to  Ribelin  to 
«ecarethe  paymentof  his  judgment  against  Weeks ;  that  Grine- 
fitaff  soon  after  sold  and  conveyed  the  land,  in  that  doubly 
mortgaged  condition,  to  one  Palen  Jackson  i  that,  on  the  8th 
day  of  January,  1870,  for  the  purpose  of  renewing  the  school 
fond  mortgage  made  by  Weeks,  and  of  renewing  and  extend- 
ing the  loan  which  that  mortgage  was  given  to  secure,  and  for 
no  other  consideration,  Jackson  executed  another  note  to  the 
State  of  Indiana  for  the  sum  of  $145,  and  another  mortgage 
on  the  same  land  to  secure  the  payment  of  such  new  note, 
which  mortgage  was  also  duly  recorded  in  the  proper  recorder's 
office;  that,  in  the  year  1875,  Jackson,  with  William  Beal 
and  others  as  his  sureties,  borrowed  money  to  pay  off  the  Ribe- 
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Hn  mortgage,  and,  with  the  money  thus  borrowed,  did  pay  the 
debt  which  that  mortgage  was  given  to  secure ;  that,  upon 
such  payment,  Ribelin  released  his  mortgage  of  record ;  that 
afterwards  the  said  William  Beal  brought  suit  in  the  Wash- 
ington Circuit  Court  against  Grinestaff,  as  sole  defendant,  al- 
leging that  he  had  paid  the  money,  which  had  been  used  to  pay 
off  the  Ribelin  mortgage  as  the  surety  for  Jackson,  and  that 
said  mortgage  had  been  assigned  to  him  on  that  account;  that 
Grinestaff  made  no  defence  to  said  suit,  and  Beal  obtained  a 
decree  of  foreclosure  of  the  Ribelin  mortgage  in  his  favor  ; 
that,  at  a  sale  of  the  mortgaged  land  under  that  decree  of 
foreclosure,  Beal  became  the  purchaser  thereof;  that  Beal  has 
since  died,  leaving  Susan  Beal  as  his  widow,  and  John  Beal^ 
Dawson  Beal,  Ninnie  Beal  and  Cary  Beal  as  his  only  children 
surviving  him,  all  of  whom,  together  with  Jackson,  were  mad& 
defendants  to  this  action ;  that  the  note  executed  by  Jackson 
to  the  State  remained  unpaid,  and  that  the  mortgage  given  by 
him  to  secure  that  note  was,  consequently,  unsatisfied,  copies* 
of  both  of  which  were  filed  with  the  complaint.  Wherefore 
apersonal  judgment  against  Jackson  for  the  amount  due  upon 
the  note,  and  a  decree  of  foreclosure  of  the  mortgage  against 
all  the  defendants,  were  severally  demanded. 

Jackson  made  default,  and  a  personal  judgment  was  rendered 
against  him  for  the  amount  due  upon  the  note,  principal  and 
interest.  The  other  defendants,  the  widow  and  children  of 
William  Beal,  demurred  to  the  complaint,  alleging  insuflSciency 
of  the  facts  to  constitute  a  cause  of  action  agains't  them,  and 
the  court  sustained  their  demurrer.  The  relator  declining  to 
plead  further,  final  judgment  was  rendered  against  the  State 
in  favor  of  the  last  named  defendants. 

The  only  question  presented  upon  this  appeal  is,  Was  the 
complaint  sufficient  upon  demurrer  as  against  the  widow  aiid 
children  of  William  Beal  ?  It  is  argued  that,  as  the  mortgage 
executed  by  Jackson  was  given  only  in  renewal  of  the  loan 
made  to  Weeks,  the  lien  of  the  Weeks  mortgage  was  not  de- 
stroyed by  the  acceptance  of  the  Jackson  mortgage,  but  was 
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continued  in  force  so  far  fis  its  existence  is  necessary  for  the 
oxciusion  of  intervening  liens  and  the  collection  of  the  debt 
which  both  mortgages  were  made  to  secure.  This  argument 
is  based  upon  the  theory  that  a  court  of  equity  will  keep  an 
encumbrance  alive  and  treat  it  as  a  continuing  lien,  when  nec- 
essary to  subserve  the  principles  of  justice,  and  the  actual  and 
jast  intention  of  the  parties  most  interested,  and  that  the  ends 
of  justice  will  be  best  promoted  in  this  case  by  holding  that 
the  lien  of  the  Weeks  mortgage  was  continued  in  force  to  the 
extent  of  giving  priority  to  the  Jackson,  over  the  Ribelin, 
moH^ge. 

The  theory  thus  relied  upon,  however,  has  a  more  particular 
application  to  cases  where  the  parties  are  seeking  relief  against 
the  consequences  of  some  fraud  or  mistake,  and  where  the 
object  of  the  action  is  to  enforce  the  encumbrance  sought*  to 
be  kept  aUve. 

A  proper  application  of  the  doctrine  contended  for  would 
require  the  State  to  fall  back  upon,  and  to  demand  the  fore- 
closure of,  the  Weeks  mortgage  upon  the  ground  that  the  lien 
created  by  that  mortgage  has  never  been  divested ;  and  this 
illustrates  the  inapplicability  of  the  doctrine  in  question  to 
the  ease  at  bar.     Sidener  v.  Pavey,  77  Ind.  241. 

It  is,  therefore,  in  our  view,  quite  immaterial  to  this  case 
in  the  form  in  which  it  is  now  presented,  whether  the  Jackson 
mortgage  was  executed  to  secure  a  pre-existing  debt,  or  upon 
a  new  consideration. 

We  find  it  dii&cujt  to  deduce  from  the  allegations  and  ad- 
missions of  the  complaint  the  precise  state  of  facts  under  which 
William  Beal  acquired,  or  claimed  to  acquire,  title  to  the  land 
in  controversy.  Not  being  full  and  explicit  in  that  respect, 
the  allegations  and  admissions  of  the  complaint  must  be  taken 
most  strongly  against  the  pleader.  The  fair  inference  from 
the  allegations  and  admissions  in  question,  however,  appears 
to  us  to  be  that,  while  Ribelin  assumed  to  discharge  his  mort- 
gage from  Grinestaff  of  record,  it  was  claimed  that  he  really 
assigned  the  mortgage  to  Beal  to  indemnify  him  as  the  surety 
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of  Jackson,  and  that  Beal,  acting  upon  the  assumption  that 
he  was,  in  this  way,  the  owner  of  that  mortgage,  proceeded 
to  foreclose  it  against  Grinestaff;  that  the  court,  adjudging^ 
him  to  be  the  owner  of  the  mortgage  by  assignment,  as  claimed, 
rendered  a  judgment  of  foreclosure  upon  it  in  his  favor;  that 
upon  a  sale  of  the  land  under  that  judgment  he  became  the 
purchaser. 

The  inference  we  thus  draw  from  the  facts  alleged  carries 
with  it  the  admission  upon  the  face  of  the  complaint,  that,  un- 
der judicial  proceedings  for  the  enforcement  of  a  mortgage 
lien  older  than,  and  having  priority  over,  the  Jackson  mort- 
gage, Beal  had,  in  his  lifetime,  become  the  owner  of  the  land 
included  alike  in  both  mortgages.  This  admission  was  ob- 
viously fatal  to  the  appellant's  demand  of  foreclosure,  as  against 
the  widow  and  children  of  Beal. 

As  to  whether  the  State  may  not  yet  be  entitled  to  redeem  the 
land  from  its  sale  on  the  Ribelin  mortgage,  is  a  question  not 
now  before  us,  and  as  to  which  nothing  need  be  now  decided. 

The  judgment  is  affirmed,  at  the  costs  of  the  relator  of  the 
appellant. 
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Decedents'  Estates. — AdmhiiMraior*^  Bond. — Principal  and  Surety. — Nevr 
Bond. — Pleading, — Release  of  Surdy. — To  a  complaint  on  an  administra- 
tor's bond  against  the  sureties,  an  answer  that  before  breach  the  sureties 
were,  by  proper  order  of  court,  released,  and  a  new  bond  given,  is  good 
on  demurrer. 

Same. — Domicile  of  Intestate. — Diligence  in  Collecting  Claims. — Foreign  Adminiii-' 
trator. — An  administrator  appointed  in  this  State  is  bound  to  use  due 
diligence  in  collecting  claims  due  the  estate  here,  though  the  intestate 
at  his  death  was  domiciled  in  another  State,  and  there  was  an  ad- 
ministrator there  who  was  first  appointed. 

From  the  Warren  Circuit  Court. 
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/.  McOcJ>e  and  E.  F,  McGabey  for  appellant. 

BiCKNELL^  C.  C. — This  was  an  action  upon  an  administra- 
tor's bond ;  it  was  commenced  against  the  administrator  and 
his  sureties,  and  was  afterwards  dismissed  as  to  the  adminis- 
trator. The  administrator  had  been  removed,  and  the  plain- 
tiff's relator  had  been  appointed  administrator  de  bonis  non. 

The  complaint  averred  that  $3,000  of  the  intestate's  estate 
came  to  the  hands  of  the  administrator ;  that  he  failed  to  make 
an  inventory  thereof,  never  accounted  for  it,  and  converted  it 
to  his  own  use. 

A  second  paragraph  of  complaint  averred  that  Alexander 
Croy,  of  the  State  of  Missouri,  had  been  acting  as  adminis- 
trator of  the  same  estate,  under  an  alleged  appointment  in 
that  State,  and  had  employed  an  attorney  to  collect  money 
belonging  to  said  estate,  who  had  collected  $3,000  thereof 
without  suit ;  that  afterwards  there  were  creditors  and  dis- 
tributees of  said  estate  residing  in  Indiana  who  procured  the 
appointment  of  said  attorney  as  administrator  in  this  State, 
who  thereupon  gave  the  bond  in  suit,  and  violated  its  condi- 
tions as  aforesaid,  and  was  afterwards  removed,  and  plaintiff's 
relator  was  appointed  his  successor,  and  that  said  administra- 
tor failed  to  collect  other  money  of  said  estate,  to  wit,  $1,000, 
which  he  might  have  collected,  etc.  The  bond  was  in  the 
common  form,  with  condition  for  the  faithful  discharge  of  the 
duties  of  the  trust. 

Demurrers  to  said  paragraphs  were  overruled.  The  de- 
fendants answered  in  nine  paragraphs,  to  wit : 

Ist.  A  verified  denial  of  the  execution  of  the  bond. 

2d.  The  general  denial. 

3d.  That  the  signatures  of  the  defendants  on  the  bond  were 
obtained  by  the  false  and  fraudulent  representations  of  the 
principal,  that  two  other  responsible  persons  were  to  be  co- 
sareties,  etc. 

4th.  As  to  all  of  the  first  paragraph  of  the  complaint  except 
the  charge  of  failing  to  make  an'inventory,  that  said  admin- 
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istrator  accounted  with  the  proper  court,  in  June,  1879,  for  all 
the  assets  which  ever  came  to  his  hands  as  such  administrator, 
showing  a  balance  in  his  hands  of  $191.82,  which  accounting 
was  approved  by  the  court,  and  said  approval  still  remains 
unchanged,  embracing  the  same  matters  complained  of  in  said 
first  paragraph,  and  that,  by  an  order  of  said  court  at  the  Octo- 
ber term,  1879,  and  before  any  default  whatever  on  the  part  of 
said  administrator,  these  defendants  were  released  from  said 
bond,  and  said  administrator  gave  other  sureties  who  were 
approved  by  the  court,  etc.,  which  last  order  has  not  been 
changed  or  modified. 

6th.  As  to  the  entire  complaint,  except  the  charge  of  foil- 
ing to  make  an  inventory,  that  before  the  breaches  assigned, 
in  October,  1879,  these  defendants  were  by  the  proper  court 
released  from  their  said  suretyship,  and  said  administrator  gave 
a  new  bond,  etc. 

6th.  As  to  all  the  charges  of  conversion  and  &ilure  to  pay, 
except  as  to  $191.82,  that  said  administrator,  in  June,  1879, 
fully  accounted  with  said  court  for  all  of  said  assets  except 
said  $191.82,  which  accounting  was  approved  by  said  court, 
and  said  approval  remains  unchanged,  embracing  the  same 
matters  complained  of,  and  that  afterwards,  in  October,  1879, 
these  defendants  were  by  said  court  released  from  their  sure- 
tyship, and  said  administrator  gave  a  new  bond,  and  no  breach 
of  the  bond  sued  on  occurred  until  long  afterwards. 

7th.  As  to  the  second  paragraph  of  the  complaint,  that 
during  the  life  of  the  intestate  Moses  Spencer  owed  him  $1,600, 
and  died  owing  the  same,  and  the  intestate,  at  the  time  of  his 
death,  had  his  domicile  in  Daviess  county,  Missouri,  and  held 
the  notes  given  for  said  $1,600,  and  had  property  there;  that 
one  Alexander  Croy  was  there  duly  appointed  his  adminis- 
trator, and  gave  bond  as  such.  To  this  paragraph  were  an- 
nexed copies  of  the  proceedings  in  the  appointment  of  said 
Alexander  Croy,  and  of  his  bond  and  letters  of  administration, 
certified  by  the  clerk  of  the  probate  court  of  said  Daviess 
county,  Missouri. 
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8th.  As  to  said  second  paragraph  of  complaint,  that  none 
of  the  money  mentioned  in  the  complaint  ever  came  to  the 
hands  of  the  said  administrator  as  such. 

9th.  As  to  the  same  second  paragraph,  that  long  before  his 
appointment  said  Indiana  administrator  was  the  attorney  of 
Alexander  Croy,  an  administrator  of  said  intestate,  duly  ap- 
pointed as  such  in  the  State  of  Missouri,  and  as  such  attorney 
collected  the  money  mentioned  in  said  second  paragraph,  and 
that  at  the  time  of  said  administrator's  appointment  in  Indi- 
ana said  money  was  not,  nor  was  it  at  any  time  afterwards, 
subject  to  administration-  in  Indiana. 

Demurrers  were  sustained  as  to  the  third,  eighth  and  ninth 
paragraphs  of  answer,  and  demurrers  were  overruled  as  to 
said  fourth,  fifth,  sixth  and  seventh  paragraphs  of  answer. 

The  plaintiff  replied  in  denial  of  each  of  said  fourth,  fifth, 
sixth  and  seventh  paragraphs.  The  issues  were  tried  by  the 
court,  who  found  for  the  defendants,  overruled  the  plaintiff  ^s 
motion  for  a  new  trial,  and  rendered  judgment  against  him 
on  the  finding.  The  plaintiff  appealed.  The  errors  assigned 
are,  overruling  the  demurrers  to  the  fourth,  fifth,  sixth  and 
seventh  paragraphs  of  the  answer,  and  overruling  the  motion 
for  a  new  trial. 

We  think  there  was  no  error  in  overruling  the  demurrer 
to  the  fourth  paragraph.  It  was  pleaded  to  the  first  para- 
graph of  the  complaint,  except  as  to  the  charge  of  failing  to 
make  an  inventory.  That  paragraph  assigned  two  breaches 
only:  1.  Failure  to  make  an  inventory.  2.  The  wrongful 
conversion  to  his  own  use,  by  the  administrator,  of  $3,000, 
which  came  into  his  hands  as  administrator.  These  breaches 
are  the  first  and  fifth  of  the  ten  causes  for  which  the  sureties 
in  an  administrator's  bond  are  made  liable  by  statute.  2  B. 
8. 1876,  pp.  550,  551.  If,  as  the  fourth  paragraph  alleges, 
the  administrator  accounted  with  the  proper  court  for  all 
the  moneys  which  ever  came  to  his  hands  as  administrator, 
and  such  accounting  was  approved  by  the  court,  and  remains 
Vol.  88.-8 
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unchanged  and  unmodified,  showing  a  balance  in  his  hands  of 
(191.82;  and  if  these  defendants  were  released  from  their 
bond  before  any  breaches  occurred,  then  there  was  no  conver- 
sion as  charged  in  the  complaint,  and  nothing  for  which  these 
defendants  are  liable. 

So  as  to  the  fifth  paragraph  of  the  answer.  If,  as  that  par- 
agraph alleges,  these  defendants  were  discharged  from  their 
suretyship,  and  the  administrator  gave  a  new  bond,  before  any 
of  the  breaches  assigned  in  the  complaint  occurred,  these 
defendants  can  not  be  held  liable  for  any  subsequent  breach.. 
There  was  no  error  in  overruling  the  demurrer  to  the  fifth, 
paragraph. 

The  sixth  paragraph  of  the  answer  is  pleaded  as  to  all  the 
charges  of  conversion  and  failure  to  pay,  except  as  to  (191. 82». 
If,  as  this  paragraph  alleges,  the  administrator,  in  June,  1879, 
fully  accounted  with  the  court  for  all  of  the  assets  exc*ept  said 
(191.82,  and  said  accounting  embraced  all  the  matters  com- 
plained of,  and  was  approved  by  the  court,  and  if  said  ap- 
proval remains  unchanged  and  unmodified,  and  If  in  October^ 
1879,  these  defendants  were  released  from  their  bond,  and  no 
breach  sued  on  occurred  until  long  afterwards,  these  defend- 
ants are  not  liable  for  such  subsequent  breach. 

The  seventh  paragraph  of  answer  is  pleaded  to  the  second 
paragraph  of  the  complaint.  That  paragraph  of  the  complaint 
alleges  that,  before  the  appointment  of  the  administrator,  he,  as. 
attorney  for  Alexander  Croy  of  Missouri,  who  was  acting  aa 
administrator  of  the  intestate  under  an  alleged  appointment 
made  in  Missouri,  had  collected  (3,000  in  Indiana  belonging 
to  the  intestate's  estate,  and  that  said  attorney,  having  beea 
appointed  administrator  here,  neglected  to  charge  himself  as- 
such  with  said  sum  of  (3,000  in  his  hands,  or  to  inventory 
the  same,  or  to  account  for  it  and  pay  it  over,  but  converted 
it  to  his  own  use,  and  also  failed  to  collect  (1,000  of  other 
money  due  said  estate,  which  he  might  have  collected,  and 
&iled  to  make  an  inventory  of  said  (1,000.  The  breaches, 
assigned  in  this  paragraph  are  the  first,  the  third  and  the  fifth> 
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of  the  ten  causes  for  which  the  snreties  in  an  administrator's 
bond  are  made  liable  by  the  statute.     2  R.  S.  1876,  supra. 

The  seventh  paragraph  of  the  answer  merely  states  that 
when  the  intestate  died  his  domicile  was  in  Daviess  county, 
Missouri ;  that  at  the  time  of  his  death  he  held  the  notes  of 
Moses  Spehcer  for  $1,600,  and  that  Alexander  Croy  was  ap- 
pointed in  said  Daviess  county  as  the  administrator  of  the  in- 
testate, and  gave  bond  as  such  in  the  sum  of  $6,000.  This 
was  not  a  sufficient  answer  to  the  second  paragraph  of  the 
oomplaint.  The  administrator  here  was  bound  to  use  due  dil- 
igence in  collecting  claims  due  the  estate  here,  notwithstand- 
ing the  previous  appointment  of  an  administrator  in  Missouri. 
The  court  erred  in  overruling  the  demurrer  to  the  seventh 
paragraph  of  the  answer.  As  the  judgment  must  be  reversed 
for  this  error,  it  is  unnecessary  to  consider  the  error  assigned 
upon  the  overruling  of  the  motion  for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  is 
hereby,  in  all  things  reversed,  at  the  costs  of  the  appellees,  with 
instructions  to  sustain  the  demurrer  to  the  seventh  paragraph 
<^the  answer. 
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Saiukoad. — Killing  Stock, — FUading. — A  complaint  against  a  railroad 
oompanj  for  killing  stock,  otherwise  sufficient,  which  avers  that  the  an- 
imals entered  npon  the  railroad  "  at  a  point  where  said  railway  was  not 
aecarely  fenced/'  is  good  on  demurrer. 

Sake. — i¥«/. — Amendmerd. — Supreme  Court, —  Variance, — A  complaint  for 
killing  two  colts  alleged  that  each  was  of  the  value  of  $100.  The  evi- 
dence showed  the  value  of  one  to  be  $150  and  the  other  $50. 

HeU  that  the  variance  was  not  material,  and  could  be  cured  hj  amend- 
ment, which,  on  appeal,  will  be  considered  as  having  been  done. 

From  the  Jackson  Circuit  Court. 
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2).  M.  Ahpaugh  and  J,  C.  Lawler,  for  appellant. 
H.  Heffren  and  J.  A.  Zaring,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  for  the  value  of 
two  colts  killed  on  its  railroad.  A  demurrer  was  overruled 
to  the  complaint.  Trial  by  the  court,  finding  for  the  plaintiff, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered  for 
the  plaintiff. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  the  overruling  of  the  motion  for  a  new  trial, 
and  that  the  complaint  was  insufficient. 

The  complaint  reads  as  follows : 

"Oliver  Overman  complains  of  the  defendant.  The  Louis- 
ville, New  Albany  and  Chicago  Railway  Company,  and  says 
that  the  defendant  is  and  was,  on  the  —  day  of  February,  A.  D. 
1881,  a  corporation  under  the  general  laws  of  the  State  of  Indi- 
ana, owning  and  possessed  of  a  railway,  locomotives,  engines 
and  trains  of  carriages  or  coaches  attached  thereto,  running 
into  and  through  the  county  of  Washington  and  State  of  Indi- 
ana, upon  a  certain  line  of  railway  then  and  there  belonging  to 
said  defendant,  by  its  servants  so  conducted  said  engines  and 
trains  that  the  same  were  run  and  driven  against  two  colts  be- 
longing to  the  plaintiff;  that  said  locomotive,  engine  and  train 
of  cars  were  so  driven  as  aforesaid  against  both  of  said  animals 
aforesaid  at  the  same  time,  thereby  injuring  and  killing  the 
said  two  colts  at  the  same  time,  to  the  damage  of  the  plaintiff 
in  the  sum  of  $200;  that  is  to  say,  that  each  of  said  colts  was 
of  the  value  of  $100.  Plaintiff  further  says  that  said  engine 
and  train  was  driven  against  said  two  colts  as  aforesaid  at  a 
point  along  the  said  line  of  railway  in  Washington  township, 
in  said  county  of  Washington  aforesaid ;  and  that  said  colts 
entered  upon  said  track  and  road  of  said  railway  company  at 
a  point  where  said  railway  was  not  securely  fenced,  although 
it  was  the  duty  of  the  said  defendant  to  maintain  a  good  and 
sufficient  fence  at  said  point.  Wherefore  plaintiff  demands 
judgment  for  $200  and  all  other  proper  relief." 
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The  only  objection  to  the  complaint  suggested  by  appel- 
lant's counsel^  is  that  it  does  not  sufficiently  negative  the  fact 
that  the  railroad  was  "  securely  fenced  in."  The  complaint 
avers  that  the  "colts  entered  upon  said  track  and  road  of  said 
railway  company  at  a  point  where  said  railway  was  not  se- 
curely fenced/'  etc.  We  think  this  is  sufficient.  There  was 
no  error  in  overruling  the  demurrer  to  the  complaint. 

The  reasons  for  a  new  trial  are  that  the  finding  of  the  court 
is  not  sustained  by  sufficient  evidence^  is  contrary  to  law^  and 
that  the  damages  are  excessive.  We  have  examined  the  evi- 
dence and  think  it  fully  sustains  the  finding  of  the  court^  and 
that  the  finding  is  not  contrary  to  law. 

Appellant's  counsel  insist  that  the  damages  are  excess! ve,, 
owing  to  the  alleged  fact  that  there  is  a  variance  between  the 
allegations  in  the  complaint  and  the  evidence. 

The  complaint  alleges  that  the  colts  were  both  killed  at  the 
same  time,  to  the  damage  of  the  plaintiff  in  the  sum  of  $200^ 
"  that  is  to  say,  that  each  of  said  colts  was  of  the  value  of 
|100/'  and  claims  judgment  for  the  sum  of  $200;  judgment 
was  rendered  for  that  sum.  The  proof  was  that  one  of  the- 
colts  was  worth  $150  and  the  other  $50.  The  plaintiff  re- 
covered no  more  than  was  claimed  in  the  complaint  and  proven 
upon  the  trial.  The  variance  did  defendant  no  harm ;  after 
the  evidence  was  heard  the  plaintiff  might  have  amended  his. 
complaint  to  correspond  with  the  proof,  and  in  this  court  the 
amendment  will  be  considered  as  having  been  made.  Phcenix- 
Mvtual  Life  Ins,  Go.  v.  Hinesley,  75  Ind.  1 ;  Grand  Rapids,, 
dc.f  R.  R,  Go.  V.  Jones,  81  Ind.  523. 

Appellant's  counsel  discuss  a  question  as  to  overruling  a 
motion  to  tax  costs.  There  is  no  such  question  properly  pre- 
sented in  the  record.  It  is  not  embraced  in  the  assignment. 
of  errors;  being  an  independent  subsequent  motion,  it  could: 
not  be  included  in  either  of  the  specifications  filed. 

We  find  no  available  error  in  this  record.  The  judgment 
below  ought  to  be  affirmed. 

Peb  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
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opinion,  that  the  judgment  below  be  and  it  is  in  all  things 
affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


No.  10,376. 

Lassiteb  £t  al.  V.  Jackman. 

iS   ^7tf|         Pleadiho. — ComplainL — Account — Assignment. — FaUure to Demur.^^Waiiier, 
■■  — Supreme  Court, — In  a  suit  upon  an  open  account,  assigned  in  writing 

167   129  to  the  plaintiff,  where  a  copy  of  the  account  and  assignment  follows  the 

complaint  in  the  record,  but  is  not  referred  to  or  identified  therein,  an 
objection  to  the  complaint  on  that  ground  is  waived  by  the  defendant's 
failure  to  demur  thereto,  and  can  not  be  made  available  for  the  reversal 
of  the  judgment,  by  the  assignment  of  the  insufficiency  of  the  complaint, 
as  error,  in  the  Supreme  Court. 
Samis. — AccepUince  of  Assignment, — Demand, — Evidence.  -In  such  case,  where 
the  assignment  of  the  account  is  not  put  in  issue  by  an  answer  under 
oath,  formal  proof  of  the  assignment  is  unnecessary ;  nor  is  it  necessary 
to  show  by  evidence  the  plaintiff's  acceptance  of  the  assignment  or  de- 
mand of  payment,  before  the  commencement  of  the  action. 
Partnership. — Services  </  Ikirtner. —  PanpnenL — AgreemenL — Ordinarily,  a 
member  of  a  partnership  can  not  assert  a  claim  against  his  co-partners 
for  his  services  as  such  partner ;  but  it  is  competent  for  his  co-partners 
to  agree  to  pay  him  for  his  services,  and,  in  such  case,  he  or  his  assignee 
may  recover  therefor. 
PRACTICE. —  Verdict, — SpecuU  Finding. — Judgment. — Presumption. — It  is  only 
when  the  special  finding  of  facts  is  inconsistent  with  the  general  verdict 
that  the  former  will  control  the  latter,  and  the  court  will  give  judg- 
ment accordingly.  Nothing  is  presumed  in  aid  of  the  special  finding  of 
facts,  but  every  reasonable  presumption  is  indulged  in  favor  of  the  gen- 
«ral  verdict 

From  the  Huntington  Circuit  Court. 

«/.  jB.  Kenner  and  /.  /.  Dille,  for  appellants. 

HoWK,  J. — In  her  complaint  in  this  action,  the  appellee, 
the  plaintiff  below,  alleged  in  substance,  that  on  the  27th  day 
of  May,  1881,  the  appellants,  Henry  H.  Lassiter  and  Nathan 
Hammond,  became  indebted  to  Lyman  H.  Jackman  by  bal- 
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nooe  on  settlement  in  the  sum  of  $90,  which  sum  the  appel- 
knts,  at  the  request  of  said  Lyman  H.  Jackman,  agreed  to 
paj  the  appellee  for  her  use  and  benefit ;  and  the  appellee 
averred  that  said  sum  of  $90  was  due,  owing  and  unpaid. 
Wherefore  she  asked  judgment  for  $90,  and  for  interest  on 
the  same  from  the  27th  day  of  May,  1881,  and  for  her  costs 
and  all  other  relief  proper  in  the  premises.  Wherefore  appel- 
lee asked  judgment  for  $100,  her  costs  and  all  other  proper 
relief  in  the  premises. 

Immediately  following  the  complaint,  in  the  transcript,  is 
a  writing  of  which  we  give  a  copy,  prefaced  with  the  words, 
^' Bill  of  Particulars": 

"Huntington,  Ind.,  July  26th,  1881. 
^  Nathan  Hammond  and  Henry  H.  Lassiter  to  Lyman  H. 

Jackman,  dr. : 
*'May  17th,  1881,  to  balance  on  settlement  ....  $90.00 

"May,  1881. — For  value  received,  I  hereby  assign  the 
within  account  to  Sarah  F.  Jackman." 

[Signed]    "  Lyman  H.  Jackman." 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  gen- 
eral verdict  was  returned  for  the  appellee  in  the  sum  of  $90 ; 
^nd  the  court  rendered  judgment  on  such  general  verdict. 

The  following  errors  have  been  assigned  by  the  appellants : 

1.  In  overruling  their  motion  for  a  judgment  in  their  favor 
on  the  special  findings  of  the  jury,  notwithstanding  the  gen- 
eral verdict. 

2.  Appellee's  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

3.  The  court  erred  in  overruling  appellants'  motion  for  a 
new  trial. 

In  their  brief  of  this  cause  the  appellants'  counsel  concede, 
as  we  understand  them,  that  "a  fair  interpretation  of  the  whole 
complaint  shows  that  it  is  a  complaint  on  an  assigned  account." 
There  was  no  demurrer  below  to  the  complaint,  and  its  suf- 
ficiency is  called  in  question  for  the  first  time,  after  verdict 
and  judgment  thereon,  by  the  assignment  here  as  error  that 
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it  does  not  state  facts  siifEeient  to  constitute  a  cause  of  action. 
It  will  be  observed  from  our  summary  of  the  complaint  id 
this  case,  that  it  did  not  in  terms  refer  to  the  copy  of  the  ac- 
count or  the  assignment  thereof,  which  immediately  followed 
the  complaint  in  the  record  as  a  "  bill  of  particulars/'  as  filed 
therewith  or  made  part  thereof.  If  the  appellants  had  de- 
murred to  the  complaint  for  the  want  of  sufficient  fects  we 
may  well  suppose  that  it  would  have  been  held  insufficient; 
but  many  objections  to  a  complaint  may  be  cured  by  the  ver- 
dict, and  parties  may  waive  their  objections  or  lose  all  benefit 
therefrom  by  not  making  them  in  the  proper  mode,  or  at  the 
proper  time.  West/all  v.  Stark,  24  Ind.  377 ;  Purdue  v.  Ste- 
vensouj  54  Ind.  161 ;  DoneUan  v.  Hardy,  57  Ind.  393;  Wilson 
V.  KeUy,  58  Ind.  586;  Gahin  v.  Woollen,  66  Ind.  464;  Par- 
ker v.  Clayton,  72  Ind.  307 ;  Lewis  v.  Bortsfield,  75  Ind.  390  ; 
Beal  v.  Stxde,  ex  reL,  77  Ind.  231 ;  Roberts  v.  Porter,  78  Ind^ 
130.  So  it  is,  we  think,  in  the  case  at  bar.  It  must  be  held  that 
the  appellants,  by  their  failure  to  demur  to  the  complaint,  have 
waived  the  objection  thereto,  that  it  did  not  in  terms  refer  to 
the  bill  of  particulars,  as  filed  therewith  or  made  part  thereof; 
and  that  this  defect  in  the  complaint  has  been  cured  by  the 
verdict.  It  is  clear  that  the  complaint  and  bill  of  particularly 
taken  together,  as  they  must  be  after  verdict  and  judgment; 
thereon,  stated  facts  sufficient  to  constitute  a  cause  of  action^ 
and  to  render  the  judgment  thereon  a  complete  bar  to  any- 
other  suit  for  the  same  cause.  We  are  of  opinion,  therefore^ 
that,  as  the  question  is  presented,  the  complaint  is  sufficients 
But  it  is  said  by  the  appellants'  counsel,  that  the  assignment; 
of  the  account  was  not  proved.  It  was  not  put  in  issue  by  a 
pleading  under  oath,  and,  therefore,  it  was  unnecessary  that 
the  assignment  should  be  formally  proved.  There  was  evi- 
dence tending  to  prove  that  the  debt  sued  for  had  been  trans- 
ferred to  the  appellee,  and  that  the  appellants  had  agreed  ta 
pay  the  debt  to  her,  before  she  commenced  her  suit.  This 
was  sufficient  evidence  on  that  point  to  sustain  the  verdict* 
But  counsel  say,  also,  that  the  evidence  fails  to  show  that  the 
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appellee^  before  suit  brought,  accepted  the  transfer  of  the  ac- 
coant  and  the  appellants'  agreement  to  pay  the  same  to  her, 
or  demanded  payment.  It  was  not  necessary  that  the  evi- 
dence should  show  either  such  acceptance  or  such  demand 
before  the  commencement  of  the  suit.  Rodenbarger  v.  Bram- 
bUU,  78  Ind.  213. 

The  appellants'  counsel  also  claim  that  because  the  evidence 
showed  that  the  appellee's  assignor,  Lyman  H.  Jackman,  and 
the  appellants  had  been  co-partners  in  a  mining  business,  in 
the  State  of  California,  and  that  the  business  of  such  co-part- 
nership had  never  been  finally  settled,  therefore  the  appellee 
could  not  recover  the  indebtedness  sued  for  in  this  action. 
This  conclusion  does  not  necessarily  follow,  by  any  means, 
from  the  premises  stated.  Ordinarily,  no  doubt,  a  member 
of  a  firm  can  not  assert  a  claim  against  his  co-partners  for  his 
services  as  such  partner;  but  circumstances  may  imply  an 
agreement,  or  there  may  be,  as  in  this  case,  an  express  agreement 
on  the  part  of  his  co-partners,  to  pay  him  for  such  services. 
In  such  a  case  we  know  of  no  rule  of  law  which  would  prevent 
a  recovery  by  him,  or  his  assignee.     Lee  v.  Davis,  70  Ind.  464. 

In  section  547,  R.  S.  1881,  it  is  provided  that  "  When  the 
special  finding  of  &cts  is  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly."  In  the  case  at  bar  there  was  na 
such  inconsistency,  we  think,  between  the  special  findings  of 
fiict  and  the  general  verdict,  as  authorized  or  required  the 
court  to  give  judgment  on  the  special  findings  of  fact  in  favor 
of  the  appellants,  notwithstanding  the  general  verdict  against 
them.  This  court  will  not  presume  anything  in  aid  of  the 
special  findings  of  fiict,  but,  on  the  contrary,  will  indulge 
every  reasonable  presumption  in  favor  of  the  general  verdict. 
Ridgeway  v.  Dearinger,  42  Ind.  157;  MGOallUter  v.  Mounts 
73  Ind.  559 ;  Gookv.  Howe,  77  Ind.  442. 

We  have  found  no  error  in  the  record  of  this  cause  which 
requires  us  to  reverse  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 
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Gaff  et  al.  v.  Greer  et  al. 

"Beal  Estate,  Action  to  Beooveb. — Pteading.—^edmenL — Quo  Warranto, 
— Jn  a  complaint  to  recover  possession  of  a  church  building  and  g^unds, 
it  was  disclosed  that  the  right  of  the  plaintiffs,  as  trustees,  to  exercise 
power  as  such  was  in  dispute,  and  that  the  point  in  controversy  was 
whether  they  or  the  defendants  were  rightfully  trustees. 

Held,  that  this  did  not  render  the  complaint  bad,  and  that  it  was  not  nec- 
essary that  the  right  to  the  office  of  trustee  should  first  be  settled  by 
9110  varranto, 

£ame. — Ckurehea. — Trustees. — Poirties, — A  suit  on  behalf  of  a  church,  organ- 
ized by  the  election  of  trustees  pursuant  to  the  statute,  to  recover  its 
church  building  and  grounds,  is  properly  brought  in  the  name  of  its 
tnistees  as  such. 

^ame. — Defences  in  Ejectment.— The  statute  admits  all  defences  in  eject- 
ment under  the  general  denial,  and  where  special  defences  are  also 
pleaded  in  bar  there  is  no  available  error  in  sustaining  a  demurrer  to 
them. 

PnAcrncE. — Answer. — Counter'Claim.—The  same  pleading  can  not  perform 
the  double  office  of  an  answer  and  counter-claim,  and  where  it  has  been 
treated  in  the  court  below  as  an  answer,  it  will  "be  so  regarded  in  the  Su- 
preme Court;  that  it  demands  affirmative  relief  does  not  fix  its  charac* 
ter  as  a  counter-claim. 

$AHE. — Repeating  Instrv4Uions. — After  the  jury  had  retired  they  were  re- 
called by  order  of  the  court,  and,  after  stating  that  he  was  informed  that 
the  instructions  given  were  not  understood,  the  judge  re-read  the  instruc- 
tions to  them  in  the  presence  of  the  parties. 

Heldf  that  such  action  was  not  error. 

Evidence. —  Waiver  of  06;ec<wm.— Upon  a  trial  involving  a  question  of 
church  government,  the  plaintiff*,  to  maintain  his  theory,  read  in  evi- 
dence extracts  from  a  certain  book^  over  the  objection  that  it  was  not 
shown  that  the  book  was  recognized  by  the  church  as  authority  upon  the 
question.  The  defendant  afterwards,  to  maintain  his  theory,  read  in 
evidence  other  extracts  from  the  same  book  npon  the  same  point 

ITeM,  that  this  was  a  waiver  of  the  objection. 

Churches. — Where  the  highest  tribunal  of  a  church  to  which  a  question 
of  discipline  or  church  law  is  carried  decides  it,  having  jurisdiction  ac- 
cording to  the  usages  of  the  church,  thc'decision  binds  the  civil  courts, 
and  they  will  not  review  it. 

Same.— Where  the  proper  tribunal  of  a  church  has  decided  that  certain 
members  of  a  local  church  under  its  jurisdiction  have  seceded,  the  fact 
must  be  regarded  as  fixed,  and  it  results  as  a  consequence  that  they  lose 
all  right  to  the  property  of  the  body,  though  they  coostituted  a  ma- 
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joritj  of  its  members,  and  in  such  case  the  i^maining  members  retain  its 
ownerahip,  control  and  management. 
Ibszructions. — Evidence. — Direeiing  Verdict. — Where  the  evidence  is  with- 
out conflict)  and  that  upon  the  controlling  question  in  a  cause  is  docu- 
mentaiy,  the  effect  of  which  is  a  question  of  law  for  the  court,  and  if 
ito  proper  constmction  will  necessarily  result  in  a  verdict  for  the  party 
haTing  the  harden  of  the  issues,  the  court  may  peremptorily  direct  the 
JQiy  to  return  such  a  verdict. 

From  the  JenniDgs  Circuit  Coart. 

W.  8.  Holman,  0.  8.  Jelley,  H.  D,  McMvllen,  D,  T,  Dovrney 
luid  8.  R.  Doumeyy  for  appellants. 

/.  D.  Haynea^  J,  K.  Thompson  and  D.  H.  Stapp,  for  ap- 
pciieeSa 

Best^  C. — The  appellees,  as  trustees  of  tlie  Presbyterian 
Church  of  Aurora,  Indiana,  brought  this  action  against  the 
tppellaots  to  recover  in-lot  one  hundred  and  sixty -eight  (168), 
ID  said  city,  and  the  church  building  thereon.  The  action 
was  commenced  in  the  Dearborn  Circuit  "Court,  and  the  venue 
was  changed  to  the  Jennings  Circuit  Court.  The  complaint 
consisted  of  two  paragraphs.  The  first  was  in  the  ordinary 
form  for  the  recovery  of  real  estate,  and  the  second  alleged 
specially  all  the  fiicts  upon  which  a  recovery  was  sought.  A 
demurrer  for  the  want  of  facts  was  overruled  to  the  second 
paragraph  of  the  complaint,  and  an  answer  of  three  paragraphs 
was  filed.  The  first  was  a  general  denial,  and  the  others  were 
special.  A  demurrer  was  sustained  to  the  .second  and  third 
paragraphs  of  the  answer,  a  trial  had,  a  verdict  returned  for 
the  appellees,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  upon  the  verdict. 

The  appellants  assign  as  error  the  order  of  the  court  in 
overruling  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint, in  sustaining  the  demurrer  to  the  second  and  third 
paragraphs  of  the  answer,  and  in  overruling  the  motion  for  a 
new  trial.  These  assignments  will  be  considered  in  the  order 
of  their  statement. 

The  second  paragraph  of  the  complaint  is  very  long,  con- 
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taining  a  history  of  the  church  since  its  organization,  reciting^ 
the  evidence  of  facts  with  great  minuteness  and  particularity 
and,  therefore,  can  not  be  copied  in  this  opinion.  The  ma- 
terial facts  averred,  however,  are  these :  That  a  difference  arose 
in  the  church  in  1877,  as  to  the  wisdom  of  longer  employing 
Rev.  Amzi  W.  Freeman  as  pastor  of  the  church ;  that,  not- 
withstanding such  fact,  he  was  employed  by  the  church  on  the 
2d  day  of  July,  1877,  for  two  years,  as  "stated  supply  " ;  that 
a  minority  of  the  members  of  said  church,  who  are  now 
represented  by  the  appellees,  appealed  from  such  action  to  the 
Whitewater  Presbytery,  with  which  said  church  was  then 
connected,  and  the  Presbytery  rescinded  and  annulled  the 
action  of  the  church  in  the  employment  of'said  minister ;  that 
the  majority,  whom  the  appellants  represent,  thereupon  with- 
drew from  the  church,  and  since  have  been  holding  possession 
of  the  property  in  defiance  of  its  authority,  claiming  to  be  the 
trustees  of  said  church  ;  that  after  such  withdrawal  the  appel- 
lees were  duly  elected  trustees  of  said  church  by  the  remain- 
ing members,  in.  conformity  with  the  customs  and  usages  of 
the  church,  and  as  such  trustees  are  the  owners  of  the  prop- 
erty and  entitled  to  its  possession,  which  appellants  unlaw- 
fully detain  from  them. 

The  appellants  insist  that  it  is  apparent  from  this  para- 
graph of  the  complaint  that  the  real  question  in  dispute  is- 
whether  the  appellants  or  the  appellees  are  the  legal  trustees- 
of  said  church,  and  that  such  question  can  not  be  determined 
in  this  action,  but  that  the  remedy  to  determine  such  dispute 
is  by  information  in  the  name  of  the  State  on  the  relation  of 
some  person  interested,  in  pursuance  of  the  provisions  of 
article  44  of  the  statutes  of  1876.  That  article  provides  that 
when  any  person  shall  hold  or  exercise  any  office,  in  any  cor- 
poration created  by  the  authority  of  this  State,  his  right  to 
do  so  may  be  determined  by  information  prosecuted  in  pur- 
suance of  its  provisions ;  but  this  remedy  is  not  applicable 
to  the  case  made  by  the  complaint.  The  first  paragraph  of 
the  complaint  expressly,  and  the  second  substantially,  avers. 
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that  the  appellees,  as  trustees,  are  the  owners  and  entitled  to 
the  possession  of  the  property,  and  the  appellants  unlawfully 

detain  it  from  them.     These  facts  entitle  them  to  maintain 

• 

the  action.  The  mere  &ct  that  it  appears  from  the  sec- 
ond paragraph  of  the  complaint  that  their  right  to  recover 
the  property  will  probably  be  resisted  on  the  ground  that  they 
are  not  the  legal  trustees  does  not  preclude  them  from  adopt- 
ing such  form  of  action  as  will  enable  them  to  obtain  com- 
plete relief.  They  do  not  seek  to  obtain  the  office  of  trustee, 
nor  to  determine  any  claim  that  appellants  may  assert  to  it, 
bat  they  assume  that  they  are  the  legal  trustees  in  the  exer- 
cise of  the  functions  of  that  oi&ce,  and  seek  to  recover  the 
possession  of  property  which  belongs  to  such  trustees.  If 
they  simply  sought  to  have  their  right  to  the  office  determined 
there  would  be  much  force  in  the  appellants'  position ;  but,  as 
they  seek  the  possession  of  the  property  itself,  they  have  se- 
lected the  appropriate  remedy.  If,  to  recover,  it  becomes  nec- 
essary to  determine  whether  or  not  they  are  the  legal  trustees, 
▼e  know  of  no  reason  why  this  question  can  pot  as  well  be 
determined  in  this  form  of  action  as  any  other.  The  object  of 
the  suit  must  determine  the  form  of  the  action  rather  than  the 
^aestions  involved  in  the  controversy.  This  objection  can 
not  prevail.     State,  ex  reL,  v.  Shields,  56  Ind.  521. 

It  is  also  insisted  that  the  legal  title  is  in  the  church  as  a 
corporation,  and  not  in  the  trustees,  and  hence  an  action  can 
not  be  maintained  in  the  names  of  the  trustees  for  the  recovery 
of  the  property.  This  position  is  equally  untenable.  Ham- 
rick  V.  Bence,  29  Ind.  500 ;  Drumhetter  v.  First  Universalid 
CAurcA,  45  Ind.  275 ;  Wiles  v.  Trustees,  etc.,  63  Ind.  206  ; 
Watson  V.  Jones,  13  Wal.  679. 

This  paragraph  of  the  complaint  was  not  bad  for  the  rea- 
sons urged,  and,  therefore,  no  error  was  committed  in  over- 
ruling the  demurrer  to  it. 

The  second  and  third  paragraphs  of  the  answer  allege  in 
substance,  that  the  appellants  have  been  duly  elected  trustees 
of  said  church  by  a  majority  of  the  members  of  the  church 
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and  of  the  congregation  entitled  to  vote  at  such  election^  in 
accordance  with  the  customs  and  usages  of  the  Presbyterian 
Church ;  that  they  are  the  trustees^  and  as  such  own  the  prop- 
erty and  are  in  the  peaceable  possession  of  the  same,  and  are 
entitled  to  retain  it ;  that  after  their  election  a  minority  of 
the  church,  who  had  refused  to  participate  in  such  election^ 
had  refused  to  support  the  organization,  and  was  dissatisfied 
with  its  management,  held  a  pretended  election,  at  which 
the  appellees  were  selected  as  trustees,  and,  by  virtue  of  such 
election,  they  now  claim  the  possession  of  said  property;  that 
such  pretended  election  was  held  in  violation  of  the  rules  and 
regulations  of  the  church,  and  that  the  appellees  are  not  en- 
titled to  the  possession  of  the  property.  These  paragraphs 
each  concluded  with  a  prayer  to  quiet  the  title. 

No  fact  was  averred  in  these  paragraphs  that  was  not  ad- 
missible in  evidence  under  the  general  denial.  In  fact,  the 
paragraphs  were  argumentative  general  denials.  They  deny- 
that  the  appellees  are  the  trustees  of  the  church,  by  asserting 
that  appellants  are  its  trustees.  As  such,  they  were  sufficient  ^ 
but  as  these  facts  were  admissible  in  evidence  under  the  general 
denial,  which  remained  on  file,  iio  available  error  was  com- 
mitted in  sustaining  the  demurrer  to  them.  This  has  often ^ 
been  decided  by  this  court,  as  a  reference  to  a  few  of  the  ad- 
judged cases  will  readily  show.  Patterson  v.  Lord,  47  Ind. 
203;  Smith  v.  Denman,  48  Ind.  65;  MUner  v.  Hyland,  77 
Ind.  458. 

The  appellants,  however,  insist  that  these  paragraphs  were 
sufficient  as  counter-claims,  and  as  such  it  was  error  to  sustain 
the  demurrer  to  them.  The  second  paragraph  commences- 
thus :  "And  for  further  answer  and  counter-claim  herein ;  '* 
and  the  third  commences,  "And  for  further  answer  and  coun- 
ter-claim herein  to  the  first  paragraph  of  the  plaintiffs'  com- 
plaint." The  appellees  demurred  to  these  paragraphs  on  the 
ground  that  they  did  not  state  facts  sufficient  to  constitute  a 
defence.  The  demurrers  were  sustained,  and  the  appellants 
in  this  court  treat  these  paragraphs  as  an  answer,  in  their 
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ognment  of  errors.  It  is  well  settled  that  a  single  pleading 
can  not  perform  the  double  office  of  an  answer  and  a  counter- 
claim. It  must  be  regarded  as  one  or  the  other.  Campbell 
V.  BouU,  42  Ind.  410;  BUikely  v.  Btyruffy  71  Ind.  93. 

These  pleadings  purported  to  be  answers.  They  were  de- 
murred to  as  such,  and,  as  the  court  evidently  treated  them 
as  answers  by  sustaining  a  demurrer  that  raised  no  question, 
to  them  as  counter-claims,  and  as  it  is  evident  from  the  ap- 
pellants' assignment  of  errors  that  they  have  been  throughout 
the  progress  of  the  cause  treated  as  answers,  we  think  we  must 
also  thus  regard  them.  Wihon  v.  Oarpenter,  62  Ind.  495.  It  does 
not  follow  because  a  pleading  demands  affirmative  relief  that 
it  is  not  to  be  regarded  as  an  answer.  Porter  v.  Mitchell^  82 
Ind.  214.  Thus  regarded,  there  was,  as  before  stated,  no  avail- 
able error  committed  in  sustaining  the  demurrer  to  them. 

This  brings  us  to  the  motion  for  a  new  trial,  which  em- 
braces many  reasons.  These  raise  a  few  questions  which  will 
now  be  noticed.  After  the  jury  had  retired  the  court  sent  for 
them,  stated  to  them  that  he  was  informed  that  they  did  not 
folly  understand  the  instructions  that  had  been  given  them, 
and  again,  in  the  presence  of  appellants'  counsel,  re-read  the 
ioBtructioDS  to  them,  after  which  appellants  objected,  and  now^ 
insist  that  the  action  of  the  court  was  such  error  as  ought  to 
reverse  the  judgment.  We  think  otherwise.  If  any  objection, 
existed  to  the  action  of  the  court,  the  appellants  waived  it  by 
not  making  it.  It  is  too  late  to  object  after  a  thing  has  been 
done,  especially  if  done. by  the  court  in  the  presence  of  the- 
party.  Besides,  it  does  not  appear  that  any  wrong  was  done. 
The  mere  act  of  re-reading  a  proper  instruction  to  the  jury  is 
not  error,  and  as  no  objection  was  made  to  the  instructions- 
themselves,  they  will  be  regarded  as  proper  upon  this  ques- 
tion. Nor  is  it  material  how  the  court  obtained  the  informa- 
tion. The  presumption  is  that  it  was  properly  obtained. 
Besides,  this  did  appellants  no  injury.  There  was  no  error 
in  thus  instructing  the  jury. 

Daring  the  progress  of  the  trial  the  appellees,  to  prove  the 
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law  of  the  church,  used  certain  extracts  from  "  Moore^s  Pres- 
byterian Digest,"  to  which  appellants  objected,  on  the  ground 
that  it  was  not  shown  to  be  recognized  by  the  church  as  au- 
thoritative upon  such  question.  This  objection  can  not  now 
avail  the  appellants.  There  was,  as  we  think,  sufficient  proof 
offered  by  the  appellees  to  authorize  the  use  of  such  extracts ; 
but,  however  this  may  be,  the  appellants  themselves  used  other 
extracts  from  said  book  in  proof  of  their  defence ;  and  this 
was,  in  our  opinion,  such  an  endorsement  as  now  precludes 
them  from  questioning  the  authority  of  the  work.  It  would 
indeed  be  strange  if  appellants  could  use  such  work  to  estab- 
lish a  question  of  ecclesiastical  law  or  church  government 
deemed  favorable  to  them,  and  could,  at  the  same  time,  dispute 
its  use  by  the  appellees  upon  questions  fiivorable  to  them. 
This  they  can  not  do.  There  is,  therefore,  no  error  in  this 
respect. 

The  material  facts  in  this  case  are  undisputed*  The  church 
was  organized  prior  to  the  14th  day  of  May,  1849,  at  which 
time  the  lot  in  question  was  conveyed  to  its  trustees,  naming 
them,  among  whom  was  Thomas  Gaff,  one  of  the  appellants, 
and  their  successors  in  office.  In  1854  the  present  church 
edifice  was  erected  upon  said  lot,  and  it  has  since  that  time, 
until  the  year  1877,  been  used  by  the  united  congregation  of 
said  ohurch  as  a  house  of  worship.  This  church  is  within  the 
limits  of  the  Whitewater  Presbytery,  and  for  many  years  pre- 
vious to  1877  was  connected  with,  and  formed  a  part  of,  said 
presbytery.  This  presbytery  was  a  part  of  the  synod  of  In- 
diana South ;  and  this  synod  was  connected  with,  and  formed 
a  part  of,  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  States.  For  many  years  prior  to  1877,  Rev. 
Amzi  W.  Freeman  was  the  pastor  of  said  church,  and  con- 
tinued to  be  until  the  22d  day  of  May,  1877,  when,  in  conse- 
quence of  some  differences  that  had  arisen  in  the  church,  the 
presbytery  required  him  to  resign,  which  he  did.  He,  how- 
ever, by  direction  of  the  presbytery,  preached  to  the  church 
as  a  supply,  until  the  2d  of  July,  1877,  when  he  was  elected 
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by  a  majority  as  a  stated  supply  for  two  years  from  that  time. 
The  minority,  fifty  in  number,  whom  the  appellees  represent, 
claimed  that  some  of  them  had  been  illegally  denied  the  right 
to  vote  at  such  election,  and  appealed  to  the  presbytery  which 
convened  at  Versailles  in  September  thereafter.     The  major- 
ity, ninety  in  number,  whom  the  appellants  represent,  filed 
papers  questioning  the  regularity  of  the  proceedings  by  the 
minority,  and  the  presbytery  decided  that  such  persons  had 
the  right  to  vote^  and  because  it  was  denied  them  the  election 
was  invalid.     The  presbytery  also  decided  that  the  further 
employment  of  Rev,  Amzi  W.  Freeman  was  unwise,  and  di- 
rected the  church  to  secure  the  services  of  some  other  min- 
ister.    With  this  decision  the  majority  were  dissatisfied,  and 
the  presbytery  refusing,  upon  application,  to  recede  from  its 
position,  the  majority,  on  the  9th  of  April,  1878,  presented  to 
the  presbytery  a  written  statement,  reciting  the  grievances  of 
the  persons  signing  it,  claiming  that  their  rights  undef  the 
rules  of  the  church  had  been  denied  them,  and  concluded  by 
saying  that  "Failing  in  this  we  have  no  other  alternative  but 
to  withdraw  from  your  ecclesiastical  jurisdiction.'^     This  pa- 
per was  referred  to  a  committee,  and  upon  its  report  the 
presbytery  determined  that  when  any  portion  of  the  members 
of  a  church  withdraw  from  the  jurisdiction  of  the  presbytery, , 
the  remaining  members  constitute  the  church,  and  declared 
that  the  remaining  members  of  this  church  will   be   rec- 
ognized as  such  by  the  presbytery.   At  the  same  time  the  Rev. 
Amzi  W.  Freeman  applied  for,  and  obtained,  a  letter  of  dis- 
missal in  order  to  connect  with  the  Miami  Conference  of 
Congregational  Ministers.  The  presbytery  met  at  Aurora  dur- 
ing the  same  month,  but  the  majority  refused  it  the  use  of  the 
church  building,  and  has  since  held  and  controlled  it,  to  the 
exclosion  of  the  presbytery.    On  the  9th  of  May  following 
they  elected  the  appellants,  except  Rev.  Amzi  W.  Freeman, 
trustees  of  said  church,  in  accordance  with  its  forms  and  usages, 
immediately  employed  Rev.  Amzi  W.  Freeman  as  pastor,  and 
Vol.  88.-9 
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since  that  time  he  has  regularly  preached  to  the  congregation^ 
and  the  services  have  been  conducted  in  conformity  with  the 
rites  and  ceremonies  of  the  Presbyterian  Church.  The  mi- 
nority, under  the  direction  of  the  presbytery,  thereafter  se- 
lected elders,  elected  the  appellees  trustees,  employed  another 
minister,  demanded  the  possession  of  the  church  property,  and,, 
this  being  refused,  this  suit  was  instituted  for  its  recovery. 

These  undisputed  facts  are  the  only  material  facts  disclosed 
by  the  evidence,  and  a  statement  of  them  becomes  necessary 
to  determine  whether  the  court  erred  in  refusing  to  allow  ap- 
pellants to  prove  that  the  law  of  the  church  authorizes  an  in- 
dividual church  to  withdraw  at  will  from  the  jurisdiction  of 
the  presbytery  and  thereafter  exist  as  an  independent  Presby- 
terian church.  This  is  the  important  question  involved  ia 
this  controversy,  and  upon  its  solution  the  rights  of  these  ap- 
pellants depend.  The  withdrawal  of  a  church  by  a  majority 
of  its  members  from  the  jurisdiction  of  the  presbytery,  in  the 
absehd^  of  a  law  to  that  effect,  does  not,  it  is  insisted,  operate 
as  a  secession  from  the  church,  and,  hence,  the  court  erred  in 
refusing  the  proffered  testimony.  The  appellees,  on  the  other 
hand,  insist  that  the  presbytery  in  this  case  decided  that  such 
withdrawal  did  thus  operate,  and  that  such  decision  is  con- 
clusive of  the  question  in  the  secular  courts.  In  the  Presby- 
terian system,  a  local  church  is  but  a  member  of  a  larger  and 
more  important  religious  organization,  and  is  under  its  gov- 
ernment and  control.  The  seasion  or  local  church  is  con- 
trolled by  the  presbytery,  the  presbytery  by  the  synod,  and 
the  synod  by  the  general  assembly.  The  general  church  is 
controlled  and  governed  by  a  body  of  constitutional  and  ec- 
clesiastical laws,  and  exercise  legislative  and  judicial  power. 
Questions  of  rule,  usage  or  custom  affecting  the  local  church 
or  the  relation  of  its  members  to  the  organization,  are  subject 
to  the  judgment  of  these  several  bodies,  called  judicatories,  in 
the  order  named,  and  the  decision  of  the  highest  to  which  any 
question  is  carried  is  binding  upon  all.  The  decision  of  the 
presbytery  in  this  case  adjudged  that  the  withdrawal  of  the- 
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majority  from  its  jurisdiction  was  a  secession  from  the  church. 
This  can  not^  v^e  think,  be  gainsaid.  The  order  was  that 
those  who  remained  constituted  and  would  thereafter  be  recog- 
nized by  the  presbytery  as  the  church.  This  excluded  those 
withdrawing,  and  if  the  order  is  binding  the  withdrawal  op- 
erated as  a  secession  from  the  church  as  fully  and  as  com- 
pletely as  though  these  persons  had  voluntarily  severed  their 
connection  with  the  church.  The  word  "church^' is  here 
used  for  "congregation,"  as  a  withdrawal  from  the  presbytery 
is,  of  course,  a  secession  from  the  general  organization.  The 
judgment  fixes  the  fact  that  the  appellants  seceded  from  the 
church,  and  if  this  decision  binds  the  civil  courts,  the  prof- 
fered testimony  was  properly  excluded.  In  Wataon  v.  Jones^ 
13  Wallace,  679,  the  Supreme  Court  of  the  United  States,  ia 
a  similar  case,  between  two  bodies  of  a  Presbyterian  church, 
each  contending  for  the  possession  of  the  property,  thus  states 
the  law :  "  In  this  class  of  cases  we  think  the  rule  of  action 
which  should  govern  the  civil  courts,  founded  in  a  broad  and 
sound  view  of  the  relations  of  church  and  State  under  our 
system  of  laws,  and  supported  by  a  preponderating  weight  of 
judicial  authority^is,  that,  whenever  the  questions  of  discipline, 
or  of  &ith,  or  ecclesiastical  rule,  custom,  or  law  have  been  de- 
cided by  the  highest  of  these  church  judicatories  to  which  the 
matter  has  been  carried,  the  legal  tribunals  must  accept  such 
decisions  as  final  and  as  binding  on  them,  in  their  application 
lo  the  case  before  them.'^ 

In  Shannon  v.  Frost,  3  B.  Mon.  253,  the  court,  on  a  similar 
question,  said :  "  This  court,  having  no  ecclesiastical  jurisdic- 
tion, can  not  revise  or  question  ordinary  acts  of  church  disci- 
pline or  excision.  Our  only  judicial  power  in  the  case  arises: 
from  the  conflicting  claims  of  the  parties  to  the  church  prop- 
erty and  the  use  of  it.  *  *  We  can  not  decide  who  ought  to  be 
members  of  the  church,  nor  whether  the  excommunicated  have 
been  justly  or  unjustly,  regularly  or  irregularly  cut  off  from 
the  body  of  the  church.^' 

The  same  rule  is  asserted  in  the  following  cases :    StaiCy  eos 
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rd.f  V.  FarriSy  45  Mo.  183 ;  Robertson  v.  Bullions ,  9  Barb.  64, 
134 ;  Oerman,  etc,,Church  v.  Seibert,  3  Pa.  St.  282 ;  Gibson  v. 
Armstrong,  7  B.  Mon.  481 ;  Harmon  v.  Dreker,  1  Speers  Eq. 
87.  These  authorities  establish  the  proposition  that  the 
decision  of  one  of  these  judicatories  is  binding  upon  the  courts 
where  such  questions  arise.  It  is  said,  however,  that  the  ap- 
pellants had  no  notice,  and  for  that  reason  the  order  is  a  nul- 
lity. This  was  a  question  for  the  presbytery.  We  can  not 
revise  its  judgments  nor  determine  its  mode  of  procedure. 
This  must  be  left  to  these  bodies^  otherwise  they  would  be  de- 
prived of  the  power  to  construe  the  laws  that  govern  them ; 
besides,  in  this  dispute,  the  appellants  had  several  times  been 
before  the  presbytery,  and  had  filed  the  written  statement 
that  invoked  the  judgment  under  discussion.  In  the  civil 
tribunals  such  steps  would  confer  jurisdiction,  and  we  can  not 
say  that  the  presbytery  which  assumed  it  did  not  possess  it. 
State,  ex  rel.,  v.  Farris,  supra;   Watson  v.  Jones,  supra. 

The  appellants  being  bound  by  the  judgment  of  the  pres- 
bytery, it  follows  that  the  court  below  did  not  err  in  reject- 
ing the  proffered  testimony.  This  judgment  establishes  the 
fact  that  the  majority  had  seceded  from  the  church  ;  having 
done  so,  they  thereby  forfeited  all  right  to  any  portion  of  the 
church  property.  This  proposition  is  well  settled.  Hale  v. 
Everett,  53  N.  H.  9  (16  Am.  R.  82) ;   Watson  v.  Jones,  supra. 

It  is  equally  well  settled  that  those  who  remain  in  the^ 
church,  though  they  are  in  the  minority,  retain  the  property 
and  are  entitled  to  its  control  and  management.    Ferraria  v. 
Vasconcellos,  23  111.  403 ;    McGinnis  v.  Watson,  41  Pa.  St.  1. 

We  are  thus  led  to  the  conclusion,  upon  the  undisputed 
facts  in  this  case,  that  the  appellees,  who  represent  the  church, 
are  entitled  to  the  possession  of  its  property. 

There  is  another  question,  however,  that  is  urged  upon  our 
attention.  The  court  instructed  the  jury  to  find  for  the  ap- 
pellees, and  the  appellants  insist  that  since  the  burthen  of  the 
issues  was  upon  them  this  instruction  was  wrong.  It  may 
be,  and  is  conceded,  that  the  cases  are  rare,  indeed,  where  the 


NOVEMBER  TERM,  1882.  133 


Miller  v.  Embree. 


court  would  be  authorized  to  instruct  the  jury  to  find  for  the 
party  upon  whom  the  burthen  of  the  issues  rests.   This  could 
not  be  done  in  any  case  where  there  was  any  conflict,  how- 
ever slight,  in  the  evidence,  as  such  direction  would  deprive 
the  party  of  the  right  of  trial  by  jury,  which  the  Constitu- 
tion provides  shall  remain  inviolate,  and  we  are  not  now  pre- 
pared to  say  that  this  could  be  done  where  the  fact  to  be  es- 
tablished depends  upon  the  weight  of  the  evidence  though  the 
evidence  may  be  undisputed.     In  such  case  the  party  is  prob- 
ably entitled  to  the  opinion  of  the  jury  upon  the  question  of 
&ct.     In  this  case  the  evidence  upon  the  controlling  question 
was  documentary,  its  construction  was  for  the  court,  and  there 
was  nothing  for  the  jury  to  do  but  to  return  the  &ct  as  estab- 
lished by  this  evidence  according  to  the  law  as  announced  by 
the  court.     This  was  done  by  a  general  direction,  which  in- 
volved an  assumption  of  the  fact  which  this  evidence  conclu- 
sively established,  and  as  this  fact  was  undisputed,  and  could 
not  have  otherwise  been  found,  there  was,  we  think,  no  error 
in  the  charge,  at  least  none  such  as  should  reverse  the  judg- 
ment.      * 

We  have  now  passed  upon  all  the  material  questions  in  the 
case,  and,  as  there  is  po  error  in  the  record,  the  judgment 
should  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellants^  costs. 
Petition  for  a  rehearing  withdrawn. 
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Same. — Contract. — Voluntary  Services. — Aihwance. — Appeal, — Goiintj  boards 
are  not  authorised  to  make  allowances  for  services  done  or  things  fur- 
nished voluntarily  for  which  they  might  not  have  lawfully  contracted, 
and  from  an  order  making  such  an  allowance  there  may  be  an  appeal. 

Same. — Collection  of  Delinquent  Taxes. — County  Treasurer. — Employment  cf 
Counsd, — A  county  board  can  not  authorize  the  county  treasurer,  at  the 
expense  of  the  county,  to  employ  an  attorney  to  assist  in  the  collection 
of  delinquent  taxes. 

T'rom  the  Gibson  Circuit  Court. 

jB.  M.  J.  Miller,  for  appellant. 

T,  R.  Paxton  and  L.  C,  Embree,  for  appellee. 

Woods,  C.  J. — The  appellant  presented  to  the  board  of 
commissioners  of  Gibson  county  a  claim  for  services  rendered 
as  an  attorney  in  assisting  the  county  treasurer  to  collect  de- 
linquent taxes.  The  claim  as  presented  consists  of  a  list  of 
names,  and  amounts  set  opposite,  aggregating  the  sum  of 
$7,027.94,  and  appended  thereto  the  following  certificate  and 
demand : 

"The  above  are  amounts  collected  by  the  assistance  of  R. 
M.  J.  Miller,  upon  which  I  agreed  he  should  be  pai4  accord- 
ing to  order  or  contract  of  the  board." 

[Signed]    "  John  Sipp,  Tr.  G.  C.*' 

"On  the  above  certificate  I  ask  an  allowance  of  six  hun- 
dred dollars."  [Signed]    "  R.  M.  J.  Miller." 

Upon  the  hearing,  the  board  entered  an  order,  reciting, 
among  other  things,  a  previous  order  of  the  board,  whereby 
the  treasurer  was  authorized  to  employ  counsel  to  assist  him 
in  the  collection  of  delinquent  taxes ;  that,  in  pursuance  of 
the  order,  the  treasurer  did  employ  the  appellant  upon  an 
agreement  that  he  should  receive  as  compensation  ten  per 
•cent,  upon  the  full  amount  of  taxes  collected  by  his  aid ;  that 
the  sum  of  $7,027.94  had  been  so  collected,  of  which  the 
<x)unty  had  had  the  benefit;  that  there  was  a  public  necessity 
requiring  such  employment  of  counsel ;  and  that  some  ques- 
tion had  arisen  in  reference  to  the  legal  authority  of  the  board 
to  make  a  binding  contract  to  the  effect  of  the  one  made,  and 
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concluding  as  follows :  "  Now,  therefore,  it  is  ordered  tbat  the 
order  heretofore  made,  *  *  as  above  set  forth,  be  and  the  same 
is  hereby  revoked  and  annulled,  and  in  the  discretion  given 
US  by  the  statute  it  is  further  ordered  that  said  Miller  be  al- 
lowed the  sum  of  |300  for  his  said  services,  and  that  the  au- 
ditor draw  his  warrant,^^  etc. 

The  appellee  filed  the  necessary  affidavit,  showing  interest, 
and  appealed  from  this  order  to  the  circuit  court,  which,  after 
overruling  a  motion  to  dismiss  the  appeal,  sustained  a  de- 
murrer for  want  of  facts  to  the  claim,  and  gave  judgment  ac- 
cordingly. The  appellant  saved  exceptions,  and  has  assigned 
error  upon  each  of  these  rulings. 

The  appellant  poncedes,  and  doubtless  correctly,  that  his 
employment  by  the  county  treasurer,  notwithstanding  the 
H)rder  of  the  board  of  commissioners  purporting  to  authorize 
it,  was  illegal.  See  City  of  Fort  Wayne  v.  Lehr,  ante,  p.  62. 
But  if  the  validity  of  the  contract  were  unquestioned,  the  facts 
contained  in  the  statement  of  the  claim  are  clearly  insufficient 
to  show  a  liability  on  the  part  of  the  county.  In  fact,  noth- 
ing is  averred  outside  of  the  certificate  of  the  county  treas- 
urer, and  that  can  not  take  the  place  of  averment.  Board, 
/fc.,  V.  Han,  87  Ind.  356. 

The  appellant,  insists,  however,  that  the  case  is  one  of  an 
allowance  by  the  county  board  for  voluntary  services,  which 
was  within  the  discretion  of  the  board,  and  from  which  an 
appeal  did  not  lie. 

By  the  act  of  1852,  R.  S.  1881,  sections  5763  and  5770, 
^'The  boards  of  commissioners  may  make  allowances  at  their 
discretion,'^  avoiding  ^^as  much  as  possible,  the  necessity  for 
making  any  allowance  for  voluntar}"^  services,  or  for  things 
voluntarily  furnished,  by  contracts  for  such  services  or  things, 
or  by  ordering  the  same  to  be  rendered  at  stipulated  prices, 
or  by  vesting  the  power  to  procure  such  services  or  things  in 
an  agent  by  them  nominated  of  record ; ''  and  "  No  appeal  shall 
lie  from  the  decision  of  said  board  making  allowance  for  ser- 
vices voluntarily  rendered  or  things  voluntarily  furnished.^' 
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These  provisions,  as  we  construe  them,  and  according  to  the 
plain  meaning  of  the  terms,  do  not  authorize  an  allowance  for 
any  service  done,  or  thing  furnished,  voluntarily,  which  may 
not  be  lawfully  contracted  for,  or,  in  the  language  of  the  stat- 
ute, procured  "  by  ordering  the  same  to  be  rendered  at  stipu- 
lated prices ;"  and  if  in  any  instance  a  board  of  commission- 
ers makes  an  allowance  when  it  might  not  have  made  a  con- 
tract, the  order  is  illegal,  and  relief  may  be  had  by  appeal. 
Board,  etc.,  v.  Gregory ,  42  Ind.  32 ;  Grusenmeyer  v.  Ciiy  of 
LoganspoH,  76  Ind.  549 ;  R.  S.  1881,  sees.  5769, 5772.  If  this 
were  not  so,  there  would  be  no  lawful  restraint  or  sure  mode  of 
relief  against  allowances,  however  extravagant,  made  upon  the 
pretence  of  compensation  for  voluntary  services  for  the  pub- 
lic use.     See  Roihrock  v.  Carry  55  Ind.  334. 

The  appellant  has  cited,  besides  other  cases,  Nichols  v.  Hotoe^ 
7  Ind.  506 ;  Board,  etc.,  v.  Boyle,  9  Ind.  296 ;  /8im«  v.  Boardy 
etc.,  39  Ind.  40;  Moffii  v.  State,  ex  rel,  40  Ind.  217;  Board^ 
etc.,  V.  Richardson,  54  Ind.  153,  as  examples  of  voluntary  al- 
lowances from  which  an  appeal  was  denied ;  but  in  none  of 
them  was  the  allowance  for  a  service  which  might  not  have 
been  made  the  subject  of  a  contract. 

As  against  the  county  there  is  no  equitable,  as  well  as  no 
legal,  ground  for  the  support  of  the  appellant'sclaim.  It  was 
the  county  treasurer's  duty  to  collect  delinquent  taxes;  the 
law  had  provided  compensation  for  the  service ;  and  if  legal 
advice  or  assistance  became  necessary,  he  should  have  emr 
ployed  it  at  his  own  expense. 

The  power  of  county  boards  to  make  allowances  is,  perhaps, 
somewhat  modified  by  the  provisions  of  the  act  of  May  31st, 
1879  (R.  S.  1881,  sees.  5758,  5759,  5760,  5766,  5767,  6769), 
but  to  what  extent  we  need  not  determine,  since,  in  any  view 
that  may  be  taken,  the  claim  of  the  appellant  can  not  be  jus- 
tified. 

Judgment  affirmed. 
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No.  10,179. 

Bain  v.  Myrick. 

Libel. — Charge  of  Crime, —  Unneeesaaty  Innuendo. — Surplusage, — Complaint, — 
It  is  not  necessary  that  a  crime  should  be  charged,  in  technical  language^ 
.  in  a  written  or  printed  publication,  to  constitute  it  a  libel ;  but  any  such 
publication,  which  holds  the  plaintiff  up  to  scorn  or  ridicule,  or  to  con- 
tempt or  execration,  or  impairs  his  enjoyment  of  general  society,  or  im- 
putes or  implies  his  commission  of  a  crime,  is  a  libellous  publication. 
Where  the  publication,  without  an  innuendo,  is  libellous,  an  unneces- 
sary innuendo  will  be  regarded  as  surplusage,  and  will  not  vitiate  a 
complaint  which  is  otherwise  sufficient. 

From  the  Owen  Circuit  Court. 

6.  W.  GruJbba,  J.  H,  Jordan  and  D.  Wilson^  for  appellant. 

HowK,  J. — ^The  only  question  for  decision  in  this  case  is 
the  sufficiency  of  the  appellee's  complaint,  after  verdict,  to 
constftute  a  cause  of  action.  The  suit  was  commenced  in  the 
Morgan  Circuit  Court,  but  before  any  other  proceedings  were 
had  therein,  npon  the  appellee's  motion,  the  venue  of  the  cause 
was  changed  to  the  court  below. 

In  his  complaint  the  appellee  alleged,  in  substance,  that 
before  the  appellant  committed  the  wrongs  and  injuries  here- 
inafter stated,  the  appellee  was  reputed  and  known  among  hi» 
neighbors  as  an  honest  man,  and  had  never  been  suspected  of 
the  crime  of  larceny  or  other  crime ;  that  the  appellant,  well 
knowing  the  premises,  but  intending  to  injure  appellee  and 
caase  it  to  be  believed  by  his  neighbors  and  the  public  that  ap- 
pellee had  been  guilty  of  larceny,  and  thereby  bring,  him  into 
disrepute  and  shame,  and  injure  and  ruin  him,  falsely  and 
maliciously  printed,  published  and  caused  to  be  read  by  two 
thonsand  persons  and  citizens  of  Morgan  county,  of  and  con- 
cerning the  appellee  and  the  larceny  aforesaid,  in  a  certain 
newspaper  by  the  appellant  edited,  printed,  published  and  gen- 
erally circulated  throughout  Morgan  county,  known  as  and 
called  the  "Martinsville  Republican,"  on  the  17th  day  of 
March,  1881,  at  the  county  of  Morgan,  of  which  county  ap* 
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pellee  then  and  since  was  a  citizen^  the  following  false  and 
malicious  libel,  to  wit :  "A  man  named  Myrick  "  (plaintiff 
meaning)  ^'anda  man  namedMcCollum''  (Samuel  McCollum 
meaning),  "  both  living  near  Hall,  this  county,  used  to  be  in 
partnership  in  the  stock  business.  A  few  months  since  they 
dissolved  the  partnership  and  divided  the  stock,  Myrick  " 
(plaintiff  meaning)  "  taking  his  part  to  the  city  and  selling  it. 
Not  content  with  this  he  "  (plaintiff  meaning)  "  seems  to  have 
coveted  his  late  partner's  cattle.  Early  this  week  he"  (plain- 
tiff meaning)  "  started  between  two  days  for  the  city  with 
McCollum's"  (Samuel  McCollum  meaning)  "cattle.  Soon 
an  officer  was  put  on  the  trail ;  said  trail  grew  exceedingly 
hot  along  here,  and  the  cattle  and  Myrick  "  (plaintiff  mean- 
ing) "  were  all  overtaken  and  captured  near  Riley  McCrary's. 
Such  is  the  unadorned  tale  as  it  reached  our  reporter's  ears.'' 
AVherefore  appellee  said  that  he  had  sustained  damages  in  the 
fium  of  $3,000,  for  which  he  demanded  judgment. 

There  was  no  demurrer  to  this  complaint;  but  after  trial 
and  verdict  against  the  appellant,  his  motion  in  arrest  of  judg- 
ment was  overruled  by  the  court.  He  has  assigned  as  errors 
the  overruling  of  his  motion  in  arrest  and  the  alleged  insuf- 
^ciency  of  the  complaint. 

It  is  earnestly  insisted  by  the  appellant's  counsel  that  the 
•complaint  is  bad,  even  after  verdict,  because  the  alleged  libel- 
lous publication  set  out  therein  did  not  charge  the  appellee 
with  the  crime  of  larceny,  and  because  the  innuendoes  therein 
could  not  and  did  not  aver  any  fact  or  change  the  natural 
meaning  of  the  language  used.  If  this  had  been  an  action 
of  slander  for  words  spoken,  the  objections  to  the  complaint 
might,  perhaps,  have  been  well  taken,  and  the  authorities  cited 
by  counsel  in  support  of  the  objections  would,  perhaps,  have 
i)een  in  point.  But  it  is  well  settled  that  it  is  not  necessary 
that  a  crime  should  be  charged,  in  the  language  of  the  statute, 
in  a  written  or  printed  publication,  in  order  to  constitute  such 
publication  a  libel.  Any  such  publication  as  holds  a  person 
up  to  scorn  or  ridicule,  or  to  a  stronger  feeling  of  contempt 
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or  execration,  or  impairs  his  eujoyment  of  general  society,  or 
imputes  or  implies  his  commission  of  a  crime  not  directly 
charged,  is  a  libellous  publication.  Where  the  published 
ehargeis  libellous  without  an  innuendo,  if  the  complaint  con- 
tain an  unnecessary  innuendo  it  will  be  regarded  as  surplus- 
age, and  will  not  vitiate  a  complaint  otherwise  good.  It  seems 
to  us  that  the  publication  set  out  in  appellee's  complaint,  in 
the  case  at  bar,  is  clearly  a  libel  within  the  meaning  of  the 
law;  and  the  colloquium  and  innuendoes  were  amply  suffi- 
cient to  show  the  application  of  the  libellous  matter  to  the 
appellee.  Gabe  v.  McGrinnia,  68  Ind.  538,  and  authorities  cited. 

We  are  of  opinion  that  appellee's  complaint  would  have 
been  good,  upon  a  demurrer  thereto  for  the  want  of  sufficient 
&cts,  and  that,  as  the  question  is  presented  here,  it  stated  facts 
safficient^  beyond  any  room  for  doubt,  to  constitute  a  cause  of 
action. 

The  judgment  is  affirmed,  with  costs  and  ten  per  centum 
damages. 
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Pabtdbb. — Appeal  to  Supreme  Couri. — Juriadietion. — DumiaaaL — All  parties  1  gg   i^ 

to  the  judgment  below  affected  thereby  must  be  made  parties  to  an  ap-  ^^^  ^ 

peal  to  the  Supreme  Court,  else  the  appeal  may  be  dismissed  for  want  of 
jarifldiction.    R.  8.  1881,  section  635. 

From  the  Delaware  Circuit  Court. 

N.  B.  Lutesy  N.  C.  Lutes,  T.  8.  Walterhouse  and  W.  March, 
for  appellant. 
J.  M.  Judah  and  A,  8,  CaMwell,  for  appellee. 

NiBLACK,  J. — Complaint  to  foreclose  a  mortgage.  The 
complaint  averred  that,  on  the  24th  day  of  June^  1876,  David 
F.  Snyder  executed  to  Jqhn  B.  Mitchell  four  negotiable  prom- 
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issory  notes  for  $275  each,  the  first  payable  on  the  Ist  day  of 
April,  1878,  and  one  each  annually  thereafter;  that,  on  the 
same  day,  Snyder,  with  his  wife,  Susan  A.  Snyder,  executed  a 
mortgage  to  Mitchell  on  certain  lands  in  Delaware  county,  to 
secure  the  payment  of  the  notes,  w^hich  mortgage  was  duly 
recorded  in  the  proper  recorder's  office ;  that  about  two  week& 
after  they  were  executed  Mitchell  sold  and  transferred  the 
notes  and  mortgage  to  Jacob  Hunderlock,  the  plaintiff,  of 
which  Snyder  had  notice ;  that  afterwards,  on  the  27th  day 
of  May,  1878,  Snyder  and  wife  executed  a  junior  mortgage 
on  the  same  lands  to  The  Dundee  Mortgage  and  Trust  In- 
vestment Company  (Limited),  of  Dundee,  Scotland,  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  to  secure  a 
loan  of  $1,300,  made  to  Snyder;  that  afterwards,  on  the  6th 
day  of  June,  1878,  Mitchell,  the  first  mortgagee,  without  the 
knowledge  or  consent  of,  and  without  authority  from,  the 
plaintiff,  entered  on  the  record  of  the  mortgage  which  had 
been  executed  to  him  a  pretended  release  and  satisfaction  of 
that  mortgage;  that  default  had  been  made  in  the  payment 
of  a  part  of  the  money  which  the  last  named  mortgage  had 
been  given  to  secure. 

Snyder  and  wife-made  default,  and  The  Dundee  Mortgage 
Company  answered,  and  by  way  of  cross  complaint  alleged,, 
that  at  the  time  it  made  the  loan  referred  to  and  took  its- 
mortgage  from  Snyder  and  wife,  it  had  no  notice  of  any  kind 
of  the  transfer  of  the  Mitchell  notes  and  mortgage  to  the  plain- 
tiff; that  at  the  time  Mitchell  entered  the  release  and  satis- 
&ction  of  record,  complained  of,  it  had  reason  to  believe  that 
Mitchell  was  in  good  faith  the  owner  of  the  notes  and  mort- 
gage filed  with  the  complaint ;  that  its  loan  to  Snyder  was  not 
consummated  until  aft;er  such  release  and  satisfaction  had  been 
entered  by  Mitchell,  and  was  made  in  entire  confidence  that 
Mitchell  had  full  power  and  authority  to  discharge  the  mort- 
gage sought  to  be  foreclosed.  Wherefore  the  cross  complaint 
demanded  that  The  Dundee  Mortgage  Company's  mortgage 
might  be  decreed  to  have  priority  over  the  mortgage  in  suit^ 
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and  that  the  latter  mortgage  should  be  foreclosed  only  as  sub- 
ject to  the  prior  lien  of  the  company's  mortgage. 

The  court  trying  the  cause  made  a  finding  that  there  was 
due  from  Snyder  to  the  plaintiff  upon  the  notes  sued  on  and 
overdue  the  sum  of  $829.43,  and  that  the  lien  of  The  Dundee 
Mortgage  Company's  mortgage  was  entitled  to  priority  over 
that  of  the  plaintiff's  mortgage.  A  personal  judgment  was 
thereupon  rendered  against  Snyder  for  the  amount  found  to 
be  due  from  him  to  the  plaintiff^  and  a  decree  for  the  fore- 
closure of  the  mortgage  held  by  the  plaintiff  was  entered,  but 
at  the  same  time  ordering  and  directing  that  the  mortgaged 
lands  should  be  sold  subject  to  the  prior  lien  of  The  Dundee 
Mortgage  Company's  mortgage. 

The  plaintiff  has  appealed  to  this  court  without  making 
Snyder  and  wife  in  an/  manner  parties  to  the  appeal,  The 
Dundee  Mortgage  Company  being  made,  both  by  the  assign- 
ment of  error  and  the  service  of  notice,  tlte  only  appellee. 

The  appellee  has  moved  to  dismiss  this  appeal  because  of 
the  appellant's  &ilure  to  make  Snyder  and  wife  parties  to  the 
proceedings  upon  it  in  this  court.  No  case  has  been  cited  in 
support' of  this  motion,  which  is,  in  all  respects,  in  point  as  a 
precedent,  and,  so  far  as  we  are  advised,  the  precise  question 
presented  by  the  motion  is  one  of  first  impression  in  this 
court.  But  it  is  an  elementary  rule  in  appellate  proceedings 
tbat  all  the  parties  to,  and  affected  by,  the  judgment  appealed 
from  must  be,  actually  or  constructively,  included  in  the  ap- 
peal, upon  the  principle  that  those  only  before  the  appellate 
court  are  bound  by  the  appeal,  and  that  hence  the  inclusion 
of  all  the  parties  to  the  judgment  appealed  from  is  necessary 
to  confer  complete  jurisdiction  upon  the  latter  court.  Any 
other  rule  might  result  in  the  prosecution  of  two  or  more  ap- 
peals from  the  same  judgment,  thus  requiring  the  appellate 
court  to  review  the  same  proceedings  a  second  or  greater 
number  of  times  without  having  at  any  given  time  jurisdiction 
of  all  the  parties  to  the  judgment,  and,  consequently,  with  only 
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limited  jurisdiction  over  the  subject-matter  of  the  appeal. 
Busk.  Prac.  60,  121 ;  R.  S.  1881,  sec.  635. 

When,  therefore,  all  the  parties  entitled  to  be  heard  upon 
an  appeal  have  not  been  brought  before  the  appellate  court^ 
the  appeal  will  be  dismissed  when  a  question  is  made  upon 
the  omission  at  the  proper  time,  and  in  some  appropriate  way* 

The  appellee's  motion  will  have  to  be  sustained.  The  ap* 
peal  is  dismissed,  accordingly,  at  the  appellant's  costs. 


ins  ^^-  i^'^io- 

141    450| 

Cox  V.  Bird  et  al. 


Drainage. — Ditch  Assessment.  —Sheriff  *s  Sale, — Res  Adjudio(U<L  -Judgment — 
A  sale  of  real  estate  in  pursuance  of  a  decree  for  the  enforcement  of  a 
ditch  assessment  can  not  be  assailed  on  account  of  any  irregularity  or 
alleged  invalidity  in  tlie  aiisessment,  the  decree  being  conclusive  against 
such  enquiry. 

Same. — Sale  without  Appraisement, — A  sale  of  property  upon  a  judgment  or 
decree  for  the  enforcement  of  a  ditch  assessment,  without  appraisement^ 
is  illegal,  and  will  be  set  aside. 

Same. — Presumption. — The  contrary  not  appearing,  it  will  be  presumed 
that  a  judgmwit  for  the  enforcement  of  a  ditch  assessment  did  not  con* 
tain  an  order  for  the  sale  of  the  property  without  appraisement,  as  suck 
an  order  would  be  illegal. 

Same. — Action  to  Set  Aside  Sale, — Parties. — Practice. — In  an  action  to  set 
aside  such  a  sale  because  made  without  appraisement,  the  purchaser  is 
the  proper  defendant,  the  owner  of  the  judgment  or  decree  on  which  the 
sale  was  made  not  being  a  necessary  party. 

From  the  Madison  Circuit  Court. 

C.  D.  Thompson,  for  appellant. 

H.  D.  Thompson  and  T.  B.  Orr,  for  appellees. 

Woods,  C.  J. — The  appellant  demurred  to  the  complaint 
for  want  of  &cts  and  for  defect  of  parties,  and  now  insists 
that  for  both  reasons  the  demurrer  should  have  been  sustained. 
A  full  synopsis  of  the  original  complaint  is  given  in  the  opin- 
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ion  delivered  upon  a  former  appeal.  Oox  v.  Bird,  65  Ind. 
277.  And  as  the  amended  complaint  now  before  us  is  sub- 
stantially the  same^  a  further  statement  of  its  averments  is  not 
necessary.  The  pleading  contains  superfluous  and  immaterial 
averments.  The  action  is  to  set  aside  a  sheriff's  sale  and  con- 
veyance  of  land  made  upon  a  decree  of  the  circuit  court  fur 
the  enforcement  of  a  ditch  assessment.  Not  content  with  at- 
tacking  the  decree  and  the  sale  made  by  virtue  of  it,  the 
pleader  undertakes  to  show  that  the  assessment  was  invalid. 
It  is  evident,  however,  that  if  the  decree  was  valid  it  pre- 
cludes enquiry  into  the  regularity,  or  even  legality,  of  the  as-^ 
sessment.  The  sufficiency  of  the  complaint,  therefore,  de- 
pends upon  the  averments  concerning  the  decree  aud  the  sale 
made  under  it.  The  substance  of  these  allegations  is,  that 
the  execution  upon  which  the  sale  was  made  was  issued  upon 
a  judgment  rendered  upon  default  on  the  14th  day  of  August, 
1878,  by  the  Madison  Circuit  Court,  in  an  action  wherein 
Dudley  Doyle  and  Matilda  Armstrong  were  plaintiffs,  and 
Nancy  J.  Griffiths  and  Abel  Griffiths  were  defendants,  the 
judgment  being  predicated  solely  upon  a  pretended  assess- 
ment of  benefits  to  the  land  of  a  ditch  contemplated  or  con- 
structed ;  that  the  land  was  sold  by  the  sheriff  without  ap- 
praisement, and  that  Nancy  J.  Griffiths,  who  then  owned  the 
land,  and  from  whom  the  plaintiffs  had  since  inherited  the 
title,  had  no  notice  whatever  of  the  pendency  of  the  suit  in 
which  said  judgment  was  rendered. 

The  statutory  rule  is  that  no  property  shall  be  sold  on  ex- 
ecution or  order  of  sale  for  less  than  two-thirds  of  the  ap- 
praised cash  value  thereof,  except  when  otherwise  provided 
by  law.  R.  S.  1881,  section  732.  And  it  has  been  decided 
in  a  number  of  cases  that  a  sale  made  without  appraisement^ 
when  the  judgment  does  not  so  direct,  is  voidable.  Tj/ler  v. 
Wilienon,  27  Ind.  450;  Reily  v.  Burton,  71  Ind.  118;  Slot- 
ienburg  v.  Same,  75  Ind.  538.  It  is  not  averred  in  terms, 
in  this  complaint  that  the  judgment  did  not  direct  a  sale  with- 
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out  appraisement,  but  it  is  shown  that  the  judgment  was  for 
the  enforcement  of  a  ditch  assessment^  and,  as  an  order  to  sell 
without  appraisement  in  such  a  case  is  not  authorized  by  law, 
it  is  to  be  presumed  that  the  judgment  did  not  contain  such 
an  order.  There  was,  therefore,  no  error  in  overruling  the 
demurrer  for  want  of  facts.     Was  there  a  defect  of  parties? 

It  is  insisted  that  Doyle  and  Armstrong,  the  plaintiffs  in 
the  judgment  upon  which  the  sale  was  made,  were  necessary 
defendants.  We  do  not  think  so.  The  appellant  alone  was 
the  holder  of  the  alleged  invalid  deed,  and  for  the  purpose  of 
testing  its  validity  no  other  defendant  was  necessary.  It  is 
true  that  the  court  declared  and  adjudged  that  the  decree  upon 
which  the  sale  was  made  was  invalid  and  void,  but  this  part 
of  the  judgment  is  beyond  the  issue  tendered  by  the  complaint, 
and  binds  no  one ;  certainly  not  Doyle  and  Armstrong,  be- 
cause they  were  not  parties  to  the  action. 

Complaint  is  made  of  the  decision  sustaining  the  demurrers 
to  the  second  and  third  paragraphs  of  answer;  but  whatever 
was  well  pleaded  in  those  paragraphs  was  provable  under  the 
second  and  fourth  paragraphs.  The  appellee,  as  assignee  of 
the  sheriff^s  certificate  of  sale,  acquired  no  better  rights  than 
Doyle,  his  assignor,  who  was  a  plaintiff  in  the  judgment,  had. 
Stotsenburg  v.  SamCy  supra;  Hasselman  v.  Lowe,  70  Ind.  414. 

The  allegation  in  one  paragraph  of  the  answer,  that  the 
plaintiff's  intestate  received  the  excess  of  the  money  made  by 
the  sale  over  and  above  the  sum  due  upon  the  judgment,  does 
not  show  an  estoppel,  because,  if  for  no  other  reason,  it  is  not 
shown  that  she  knew  whence  the  money  came,  or  that  the  sale 
was  made  without  appraisement.  An  equitable  estoppel  does 
not  arise  from  an  act  done  without  a  knowledge  of  the  fitcts 
which  constitute  the  equity. 

Judgment  affirmed. 
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No.  10,836. 

Holmes  v.  The  State. 

CBiMmAi.  Law. — Competency  of  Witness. — OredibilUy, — Under  sections  1798, 
496  and  497,  B.  S.  1881,  any  child  over  ten  years  of  age  is  a  competent 
witness  in  a  criminal  cause,  so  far  as  his  age  is  concerned,  whether  he 
DDderstands  the  natare  and  obligt^tion  of  an  oath  or  not,  and  his  cred- 
ibility IB  a  question  for  the  jury. ' 

Sajce. —  Instructions. —  Refused  of  Special  lilstntetUms. —  Legal  I\'e8iumplion. — 
Supreme  Oourt. — In  the  absence  from  the  record  of  the  court's  instructions 
to  the  jniy,  the  refusal  of  the  court  to  give  special  instructions  asked  for, 
even  if  they  state  the  law  correctly  and  are  applicable  to  the  case,  will  not 
<»iistitate  an  available  error ;  for,  in  such  case,  the  Supreme  Court  will 
presume  that  the  trial  court  refused  to  give  such  instructions  because 
it  had  already  given  the  substance  of  them  in  its  own  charge  to  the  jury. 

l3nt)XicATiNG  Liquor. — Sak  to  Minor. — Defenjce. — In  a  prosecution  for  the 
anlawfal  sale  of  intoxicating  liquor  to  a  boy  eleven  years  old,  the  state- 
ment of  the  boy  at  the  time,  or  the  belief  of  the  defendant  founded  on 
sQch  statement,  that  the  liquor  was  for  the  boy's  sick  mother,  constitutes 
no  valid  or  legal  defence. 

Prom  the  Montgomery  Circuit  Court. 

J.  R.  Courtney f  for  appellant. 

F.  M,  Hamardy  Prosecuting  Attorney,  and  J.  H.  Burftyrd^ 
for  the  State. 

HowK,  J. — ^This  prosecution  was  commenced  upon  affida- 
vit, before  a  justice  of  the  peace  of  Montgomery  county.  The 
affidavit  charged  in  substance,  that  at  and  in  Montgomery 
county,  on  the  6th  day  of  February,  1882,  the  appellant  un- 
lawfully sold  a  certain  intoxicating  liquor,  in  a  less  quantity 
than  a  quart  at  a  time,  at  and  for  the  price  of  ten  cents,  to  one 
Joseph  Dobson,  who  was  then  and  there  a  person  under 
twenty-one  years  of  age,  contrary  to  the  form  of  the'statute,  etc. 
Before  the  justice,  upon  arraignment  and  plea  of  not  guilty, 
the  appellant  was  tried,  found  guilty  and  adjudged  to  pay  a 
fine,  from  which  judgment  he  appealed  to  the  court  below. 

The  cause  was  there  tried  by  a  jury,  and  a  verdict  was  re- 
turned finding  the  appellant  guilty  as  charged,  and  assessing 
Vol.  88.— 10 
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bis  punishment  at  a  fine  in  the  sum  of  $20.  Over  his  motion 
for  a  new  trial^  and  his  exception  saved^  the  court  rendered 
judgment  on  the  verdict. 

In  this  court  the  only  error  assigned  by  the  appellant  i» 
the  overruling  of  his  motion  for  a  new  trial.  We  deem  it 
necessary  to  a  proper  understanding  of  the  questions  presented 
and  discussed  by  counsel  in  this  cause^  and  of  our  decision  of 
those  questions^  that  wc  should  first  give  a  statement  of  the 

•  case^  as  made  by  the  evidence. 

Joseph  A.  Dobson  testified  in  substance  that  he  was  eleveo 
years  old,  and  knew  the  appellant ;  that  on  the  evening  of 
the  6th  day  of  February,  1882,  he  went  into  the  appellant^s- 
saloon  to  get  some  whiskey ;  that  he  said  to  the  appellant  he 
wanted  a  dime^s  worth  of  whiskey  for  his  mother,  who  waa 
sick ;  that  appellant  took  from  him  the  bottle  he  had  and  filled 
it,  and  he  gave  appellant  ten  cents  and  went  out ;  that  he  got 
whiskey  in  the  bottle,  and  took  it  down  to  the  culvert,  by  the- 
side  of  the  railroad  track,  and  drank  it,  but  appellant  was  not 
present  at  the  time  he  drank  it ;  that  he  got  the  whiskey  in  a 
medicine  bottle  and  paid  ten  cents  for  it,  but  he  did  not  know 
how  much  the  bottle  would  hold,  bui  thought  it  Mras  less  than . 
a  quart;  that  he  bought  the  whiskey  in  Montgomery  county^ 
Indiana ;  that  John  Wilson  was  along  with  him,  but  stayed  out- 
side while  he  went  in  to  get  the  whiskey ;  that  he  told  the  appel- 
lant his  mother  was  sick  and  wanted  ten  cents'  worth  of  whiskey  ; 
that  before  that  time  his  mother  had  sent  him  two  or  three- 
times  to  get  ten  cents^  worth  of  whiskey  from  the  appellant;  and 
he  got  it;  but  that,  at  the  time  of  which  he  had  testified,  hi* 
mother  had  not  sent  him,  although  he  had  told  the  appellant 
that  his  mother  was  sick,  and  had  sent  him  for  the  whiskey. 

Several  other  witnesses  testified  on  the  trial,  but  none  of 
them  contradicted  the  evidence  of  the  boy,  Dobson,  on  any 

•  material  point.  The  appellant  testified  in  his  own  behalf 
that,  in  making  the  sale  complained  of,  he  believed  and  relied 
upon  the  statements  of  young  Dobson,  and  that  he  was  in  fact 
selling  the  whiskey  to  the  boy's  mother  who  was  sick,  and  that 
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his  intention  and  belief  were  that  he  was  selling  the  whiskey 
to  her^  and  not  to  the  boy.  On  cross-examination  he  further 
said  that  the  boy's  mother  lived  just  across  the  street  from 
bim  and  he  saw  her  frequently ;  but  he  could  not  remember 
that  she  had  ever  told  him  to  let  her  boy  have  whiskey. 

The  first  point  made  by  the  appellant's  counsel  in  argument 
is  that  the  boy^  Joseph  A.  Dobson^  was  qot  a  competent  wit- 
ness. In  sec.  1798,  R.  S.  1881,  it  is  provided  that  '^all  per- 
sons who  are  competent  to  testify  in  civil  actions"  are  com- 
petent witnesses  in  criminal  causes.  In  sees.  496  and  497, 
R.  S.  1881,  it  is  provided  in  effect,  as  applicable  to  the  ques- 
tion in  this  case,  that  all  persons  shall  be  competent  witnesses 
in  a  civil  action,  except  "Children  under  ten  years  of  age,  un- 
less it  appears  that  they  understand  the  nature  and  obligation 
of  an  oath."  The  evidence  showed  without  conflict  that  the 
boy,  Dobson,  was  eleven  years  of  age ;  and  therefore  it  is  clear 
that,  under  the  statute,  he  was  a  competent  witness,  whether 
it  did  or  did  not  appear  that  he  understood  the  nature  and 
obligation  of  an  oath.  When  it  appeared  that  he  was  not 
"under  ten  years  of  age,"  it  appeared  that  he  was  a  competent 
witness;  and  his  credibility  was  a  question  for  the  jury. 

Counsel  next  complains  of  the  court's  refusal  to  give  the 
jury  certain  instructions  at  the  appellant's  request.  These 
iDstructions  were  as  follows : 

"1.  If  you  believe  from  the  evidence  that  the  defendant,  at 
the  time  of  the  making  of  the  sale  alleged  in  the  affidavit,  in- 
tended the  sale  to  be  made  to  Anna  Dobson,  or. intended  and 
believed  that  the  goods  were  for  her,  then  you  must  acquit 
the  defendant. 

"  2.  If  you  believe  from  the  evidence  that  the  defendant, 
at  the  time  of  the  alleged  sale,  intended  the  liquor  to  be  used 
for  medicinal  purposes,  and  made  the  sale  in  good  faith  so 
believing,  then  you  must  acquit  the  defendant. 

"  3.  If  the  defendant,  at  the  time  of  the  alleged  sale,  be- 
lieved the  liquor  sold  was  for  Anna  Dobson,  then  you  must 
acquit  the  defendant." 
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In  section  1823,  R.  S.  1881,  it  is  provided  that  on  the  trial 
ofa  criminal  cause,  after  the  evidence  is  concluded,  and  the  argu- 
ment, if  any,  is  closed,  "The  court  must  then  charge  the  jury,'* 
and  ^'  must  state  to  them  all  matters  of  law  which  are  neces- 
sary for  their  information  in  giving  their  verdict/'  In  the 
case  at  bar,  the  record  fails  to  show  that  the  court  did  not,  at 
the  close  of  the  argument,  discharge  its  plain  statutory  duty ; 
and,  therefore,  we  are  boUnd  to  conclude  that,  in  the  discharge 
of  such  duty,  the  court  at  the  prqper  time  did  instruct  the 
jury  upon  all  matters  of  law  necessary  for  their  information 
in  giving  their  verdict.  But  the  court's  instructions  to  the 
jury  are  not  set  out  in  the  record  of  this  cause.  If,  therefore, 
it  were  conceded  that  the  instructions  above  quoted  contained 
the  exact  law  of  this  case,  we  could  not  know  from  the  record 
before  us,  in  the  absence  of  the  instructipns  given,  that  the 
court  had  not  refused  to  give  the  instructions  asked  by  ap- 
pellants, because  it  had  already  given  their  substance  in  its 
own  instructions.  In  criminal  as  well  as  in  civil  causes,  the 
legal  presumption  is  that  the  trial  court  committed  no  error 
in  its  refusal  to  give  the  instructions  asked  for;  and  Ihis 
presumption  will  prevail  in  this  court  until  it  is  removed  or 
overborne  by  other  matter  properly  in  the  record.  Freeze  v. 
2)6Pwy,57Ind.  188;  Myers  v.  Murphy,  60  Ind.  282;  SloU  v. 
Smith,  70  Ind.  298;  Bowm  v.  Pollard,  71  Ind.  177. 

We  are  of  opinion,  therefore,  that  the  error  of  the  court,  if 
it  were  an  error,  in  its  refusal  to  give  the  instructions  asked 
for,  was  not  so  saved  in  or  presented  by  the  record  before  us 
as  to  make  such  error  available  for  the  reversal  of  the  judg- 
ment below.  We  may  add,  however,  that  the  instructions 
quoted  are  not  the  law,  as  applied  to  the  facts  of  this  case, 
and  were,  therefore,  properly  refused.  The  law  will  not  ex- 
cuse the  unlawful  sale  of  intoxicating  liquor  to  such  a  mere 
child  as  the  boy,  Dobson,  whether  made  by  a  druggist  or  a 
saloon  keeper  or  licensed  retailer,  upon  the  statements  of  the 
boy  or  the  belief  of  the  vender,  founded  on  such  statements 
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as  that  the  liquor  was  for  the  boy's  sick  mother.  Especially 
so  where  the  evidence  shows^  as  it  does  in  this  case^  that  the 
sale  was  recklessly  made  to  a  child  of  t,ender  years,  without 
any  caution  or  proper  enquiry.  We  can  not  disturb  the  ver- 
dict on  the  evidence. 
The  judgment  is  affirmed^  with  costs. 


♦^ 


10,019. 

Felton  v.  Smith. 

Beb  AnxUDlCATA. — Promiaory  Note. — Judgment  on  Partial  Defene6,'^0on' 
mdtraiiom. — Wher^,  in  an  action  on  one  of  a  series  of  notes,  there  is  a  plea 
of  partial  failure  of  consideration,  the  judgment  does  not  necessarily 
determine  any  question  as  to  the  remaining  notes. 

Same. —  When  Former  Judgment  Determines  Entire  Oontrooersy. — Where,  in 
such  case,  a  defence  is  pleaded  coTering  the  whole  subject-matter,  and 
judgment  is  rendered  thereon,  it  will  be  regarded  as  a,  complete  adjudi- 
cation of  the  entire  matter,  and  may  be  pleaded  in  bar  of  an  action  on 
any  note  of  the  same  series  executed  for  the  same  consideration. 

Sakbl — Judffmentfor  Birt  cfNoie. — Effect  of  Recovery  (^Leas  than  Fcuse  of  Note. — 
Where  a  partial  defence  is  pleaded  to  one  of  a  series  of  notes,  and  a 
judgment  is  rendered  for  less  than  the  face  of  the  note,  this  does  not,  of 
itself,  entitle  the  plaintiff  to  the  apportionment  of  a  like  amount  on  the 
other  notes  of  the  series;  nor,  on  the  other  hand,  is  the  defendant  entitled 
to  claim  that  it  constitutes,  in  itself,  a  bar  to  a  recovery  of  any  sum  on 
the  other  notes. 

Same. — Estoppel  by  JudgmenL — An  estoppel  by  judgment  is  never  inferred 
unless  the  basis  on  which  it  rests  is  such  as  to  lead  to  the  conclusion  that 
the  whole  subject  was  litigated  and  adjudicated. 

Same. — Former  Adjiidieatum, — JPctrol  Evidence. — It  is  proper  in  some  cases  to 
give  parol  evidence  to  show  what  was  actually  litigated  in  the  cause 
wherein  the  judgment  relied  on  was  rendered. 

Same. — Actions  on  Several  and  Distinct  Contracts, — Where  the  action  is  on  one 
of  several  distinct  and  independent  contracts,  the  rule  that  whatever 
might  have  been  litigated  will  be  deemed  to  have  been  litigated,  applies 
in  its  full  force  only  to  the  particular  contract  sued  on.  Davis  v.  BrowUf 
94  U.  S.  423,' approved. 
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Promissory  Note. — Amgnment  of. — Not  Payahte  in  Bank. — Recovery  Againat 
Assignor, — Presumption. — The  amount  recoverable  in  an  action  on  the  as- 
signment of  a  promissory  note  not  payable  in  bank  is,  as  a  general  rule, 
the, amount  paid  by  the  assignee;  and,  in  the  absence  of  evidence  to  the 
contrary,  this  is  presumed  to  be  the  face  of  the  note. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  J.  E,  Humphries^  for  appellant. 
E.  C.  Snyder,  for  appellee. 

Elliott,  J. — The  appellee  succeeded  in  the  court  below 
upon  the  defence  of  a  former  adjudication,  and  the  appellant 
contends  that  the  judgment  in  the  former  action  not  only  did 
not  settle  the  controversy  in  appellee's  favor,  but,  so  fiir  from 
doing  so,  actually  determined  the  questions  in  issue  in  that 
action,  as  well  as  all  questions  involved  in  the  present  action, 
in  &vor  of  the  appellant.  Our  opinion  is  that  both  parties 
are  wrong,  the  appellant  as  claiming  far  too  broad  a  scope  for 
the  judgment  in  the  former  action,  and  the  appellee  as  incor- 
rectly extending  it  beyond  its  just  and  legal  effect,  but  in  a 
different  direction.  We  think  the  appellant  is,  however,  so 
far  in  the  right  as  to  entitle  him  to  a  judgment  of  reversal. 

The  action  is  upon  the  assignment  of  the  second  of  a  series 
of  four  promissory  notes ;  the  former  action  was  upon  the  first 
of  the  same  series  of  notes.  In  that  action  the  appellee  pleaded 
the  general  denial ;  that  the  assignment  was  without  considera- 
tion ;  that  the  consideration  for  the  assignment  of  the  four 
notes  was  $200 ;  that  the  consideration  of  the  assignment  was 
$100,  and  no  more;  and  that  the  defendant  was  entitled  to  a 
set-off  of  $100.  Replies  were  filed ;  trial  had,  resulting  in  a 
verdict  and  judgment  for  appellant,  who  was  there  the  plain- 
tiff, in  the  sum  of  $300,  which  was  $350  less  than  the  prin- 
cipal and  interest  of  the  note  sued  on,  and  $250  less  after 
allowing  $100  on  account  of  the  set-off  pleaded. 

It  is  evident  that  the  appellee  recovered  on  the  plea  of  set- 
off and  on  his  plea  averring  partial  failure  of  consideration. 
That  plea  is  a  jieculiar  one.  It  professes  to  be  only  a  partial 
answer ;  avers  that  the  interest  in  property  which  formed  the 
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<!3ns]cleration  for  the  assignment  was  of  the  value  of  not  more 
than  1200,  and  concludes  thus :  "  Wherefore  defendant  says 
plaintiff  should  not  recover  more  than  $200."  It  thus  ap- 
pears that  the  defence  is  a  partial  one  to  the  single  cause  of 
action  declared  on ;  a  decision  on  it  did  not,  therefore,  neces- 
sarily settle  the  whole  controversy.  Appellee's  contention  is 
that  appellant  recovered  in  the  former  action  the  entire  con- 
sideration for  the  four  assignments.  This  position  rests  upon 
the  assumption  that  the  recovery  in  that  action  exhausted  the 
whole  consideration.  If  this  assumption  is  made  good  the 
conclusion  must  follow;  but  is  it?  The  general  verdict  was 
against  the  appellee  except  only  as  to  the  amount  of  recovery, 
and  was,  therefore,  adverse  to  him  on  all  other  questions.  It 
is  diflBcult  to  justify  his  assumption  with  the  verdict  directly 
against  him;  but  suppose  it  is  granted  that  the  verdict  does 
sustain  his  partial  defence,  then  the  further  question  springs 
up,  did  it  sustain  the  defence  further  than  was  necessary  to 
enable  the  jury  to  determine  the  amount  of  recovery  upon  the 
particular  cause  of  action  declared  on  ?  The  assumption  is 
rested  on  the  ground  that  as  the  jury  found  less  than  the 
amount  due  upon  the  note  after  deducting  the  set-off,  they 
must  have  found  for  him  upon  his  answer  that  the  considera- 
tion for  the  four  notes  was  not  more  than  $200.  But  this  will 
not  do,  for  the  issue  tried  was  that  tendered  by  the  complaint; 
the  finding  was  upon  the  one  cause  of  action  declared  on,  and 
the  damages  were  assessed  upon  that  one  cause  of  action,  and  no 
other.  In  finding  for  the  plaintiff  the  jury  necessarily  found 
for  him  on  the  cause  of  action  declared  on,  and  in  assessing 
damages  assessed  them  on  that  one  cause  of  action,  and  no  other. 
The  four  assignments  were  as  many  separate  and  distinct 
causes  of  action,  upon  each  of  which  an  action  might  be  main- 
tained. The  cause  of  action  sued  on  in  this  case  was  inde- 
pendent of  the  others,  and  the  recovery  of  the  appellant  was 
on  that  one  cause  of  action  alone.  The  amount  awarded  him 
was  not  upon  three  contracts  not  sued  on,  and  which  consti- 
tuted independent  causes  of  action,  but  upon  the  one  contract 
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sued  on.  The  verdict  and  judgment  settled  nothing  more 
than  the  right  of  the  appellant  to  recover  on  the  cause  of 
action  stated  in  the  complaint.  In  Campbell  v.  Board,  etc.,  71 
Ind.  185,  it  is  said :  "A  recovery  on  a  part  of  a  cause  of  ac- 
tion which  is  divisible  is  not  a  bar  to  an  action  brought  upon 
the  other  part ;  but  a  recovery  on  the  whole  cause  of  action,  of 
only  a  part  vf  the  amount,  is  a.bar  to  a  suit  brought  on  th& 
same  cause  of  action  for  the  balance  of  the  amount.^' 

Where  a  judgment  settles  the  entire  defence  to  a  series  of 
notes,  although  rendered  upon  one  only  of  the  series,  it  con- 
clusively adjudicates  the  controversy  as  to  all  of  the  seriesl 
This  is  so,  however,  only  where  the  entire  subject-matter  of 
the  defence  is  litigated  in  the  one  action,  and  is  determined 
by  the  judgment.  It  is  not  so  where  the  litigation  is  as  to  the 
one  note  declared  on,  and  the  judgment  does  not  extend  to  the 
whole  subject-matter  of  the  entire  series  of  notes.  French  v» 
Howard,  14  Ind.  455 ;  Ilereth  v.  Fa?ides,  34  Ind.  102 ;  Turner 
V.  Allen,  66  Ind.  252;  Gardner  v.  Buckbee,  3  Co  wen,  120  (S. 
C,  15  Am.  Dec.  256) ;  Edgdl  v.  Sigerson,  26  Mo.  583 ;  Haaen 
V.  Beed,  30  Mich.  .331.  In  this  case  it  can  not  be  said  thai  the 
judgment  determined  the  entire  controversy,  for  the  appellee 
did  not  succeed  upon  the  issues  tendered  by  him ;  nor,  on  the 
other  hand,  did  the  appellant  obtain  judgment  for  all  he 
claimed.  If  the  latter  had  recovered  judgment  for  the  full 
amount  claimed,  he  could  not  successfully  claim  that  it  set- 
tled his  right  to  recover  on  all  the  other  notes.  Nor  can  it  be 
justly  said  in  the  case  before  us  that  the  whole  subject-matter 
of  the  controversy  was  litigated,  for  the  defences  pleaded  were 
different,  and  those  professing  to  go  to  the  entire  subject-matter 
did  not  necessarily  involve  an  investigation  to  an  extent  be- 
yond what  was  necessary  to  ascertain  the  appellant's  measure 
of  damages.  This  we  say  for  the  reason  that  under  a  plea  o£ 
want  of  consideration  partial  failure  may  be  shown. 

If  the  verdict  and  judgment  had  sustained  the  plea  of 

.  want  of  consideration,  then  it  might,  with  some  plausibility^ 

have  been  maintained  that  the  whole  controversy  was  deter- 
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mined;  but  this  they  did  not  do^  for  they  merely  cut  down 
the  appellant's  damages^  and  did  not  find  that  he  had  no  cause 
of  action.  The  appellant  established  his  cause  of  action^  but 
he  djd  not  recover  all  the  damages  hia  prima  fade  case  entitled 
him  to^  and  his  adversary  did  not  succeed  in  establishing  any 
defences  except  such  as  went  to  the  amount  of  recovery,  and 
it  can  not  be  said  that  this  extended  beyond  the  cause  of 
action  declared  on.  The  issue  decided  was  really  as  to  the 
amount  to  be  recovered  on  that  single  cause  of  action,  and  not  as 
to  the  amount  to  be  recovered  upon  some  other  cause  of  action.. 
If  the  appellee  had  filed  a  counter-claim  showing  cause  for 
the  cancellation  of  the  other  notes,  a  different  case  would  have 
been  presented.  But,  whatever  may  be  the  rule  in  such  a  case^ 
the  judgment  in  the  one  at  bar  settles  nothing  more  than  the 
measure  of  recovery  in  the  cause  of  action  declared  on.  It 
does  not  conclude  the  appellant  from  nftiintaining  an  action 
on  his  other  notes ;  nor,  on  the  other  hand,  does  it  preclude 
the  appellee  from  defending  against  them.  The  former  can 
not  claim  that,  as  he  recovered  $300  on  the  note  sued  on  iii 
the  former  action,  he  is,  by  force  of  that  judgment,  entitled 
to  recover  a  like  sum  on  each  of  the  other  three  notes ;  nor 
can  the  latter  justly  claim  that,  as  he  -succeeded  in  cutting 
down  the  amount  of  the  recovery,  he  is  entitled  to  have  the 
judgment  regarded  as  conclusively  settling  the  question  that 
the  consideration  for  the  endorsement  of  the  four  notes  was 
no  more  than  the  sum  recovered  in  that  action. 

If  the  sum  recovered  in  the  former  action  was  the  entire 
consideration  paid  for  the  endorsement  of  the  four  notes,  then 
there  can  be  no  recovery  on  the  other  three  contracts  of  en- 
dorsements ;  but  this  is  a  defence  altogether  different  from- that 
of  re8  adfi(dicata,  as  here  relied  on.  It  is  a  defence  not  to  be 
made  out  by  the  mere  production  of  the  record  of  the  former 
action,  but  to  be  made  out  by  supplementing  evidence  of  the 
ibrmer  action  and  judgment  with  proof  of  the  fact  that  all  of  the 
consideration  was  exhausted  in  the  former  recovery.  The  record 
of  that  recovery  does  not  show  that  the  sum  allowed  as  dama* 
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;ge8  exhausted  the  consideration  for  all  the  notes.  Nothing  more 
-isem  be  justly  claimed  for  that  record  than  that  it  shows  that 
the  defence  prevailed  to  the  extent  of  $250,  and  that^  although 
the  plaintiff  established  a  cause  of  action^  he  showed  himself 
•entitled  to  only  the  amount  of  damages  awarded  by  the  jury. 

The  fact,  that  the  appellant  recovered  less  than  the  sum  his 
jmrna  facie  case  gave  him  a  right  to,  does  not  settle  his- right 
of  recovery  upon  distinct  and  independent  causes  of  action 
not  sued  on  in  the  former  action.  The  appellee  can  not  affirm 
that  the  mere  &ct  that  the  recovery  was  cut  down  entitles  him 
to  a  presumption  that  his  defence  prevailed.  It  may  well  be  that 
the  jury  found  less  than  the  appellant  was  entitled  to  recover, 
but  this  would  give  the  appellee  no  cause  of  complaint,  nor  ren- 
der the  verdict  ill,  nor  yet  make  it  conclusive  as  to  other  causes 
of  action.  Wolf  v.  Goodhue  F.  Ins.  Go.^  43  Barb.  400,  af- 
firmed 41  N.  Y.  62(5.  In  Hargus  v.' Goodman,  12  Ind.  629, 
it  is  shown  that  a  judgment  is  not  conclusive  unless  the  point 
•claimed  to  have  been  litigated  was  essential  to  the  support  of 
the  judgment,  and  this  principle  must  apply  to  a  case  like  this, 
if  to  any,  for  the  amount  of  recovery  upon  the  note  sued  on 
might  well  be  cut  down  without  looking  beyond  to  other  and 
different  notes. 

The  case  of  Clark  v.  Sammons,  12  Iowa,  368,  is  in  point, 
and  illustrates  the  distinction  we  have  endeavored  to  make 
between  a  total  and  a  partial  defence.  In  that  case  two  notes 
were  given  for  personal  property.  To  the  complaint  on  the 
first  note  the  defendant  pleaded  a  breach  of  the  warranty  and 
a  &i lure  of  consideration ;  and  in  the  action  upon  the  second 
note  it  was  held  that  the  defence  of  failure  of  consideration 
miglit  be  pleaded.  The  court  there  said  :  "The  plea  of  fail- 
ure of  consideration  in  the  first  suit  applied  solely  to  the  mat- 
ters then  in  issue,  to  the  claim  of  plaintiff,  as  then  pleaded.**  So 
it  is  here,  for  so  far  as  concerned  the  amount  of  recovery  the 
question  in  the  former  action  was,  how  much  is  the  appellant 
entitled  to  recover  on  the  note  in- suit?  All  the  jury  deter- 
mined was  that  he  was  entitled  to  recover  the  amount  assessed 
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in  his  fiivor ;  they  did  and  could  not  go  outside  of  the  issue 
to  settle  the  amount  of  recovery  on  other  independent  causes 
of  action. 

Suppose  that  the  appellant  had  recovered  the  full  amount 
claimed  to  be  due  on  the  note  suedon^  would  the  appellee  have 
been  precluded  from  pleading  ikiluro  of  consideration  as  to 
the  notes  not  declared  on  in  that  action  ?  Is  it  not  perfectly 
plain  that  the  judgment  would  have  settled  the  measure  of 
recovery  as  to  that  one  note,  and  have  left  the  question  of  the 
amount  to  be  recovered  upon  the  other  notes  to  be  disposed 
of  in  another  action,  or  in  other  actions?  If  it  be  true  that 
Judgment  for  the  full  amount  would  have  settled  the  question 
only  as  to  the  one  note,  then  it  must  also  be  true  that  the 
plaintiff  might  maintain  an  action  on  the  other  notes,  and  the 
defendant  rightfully  pTead  failure  of  consideration.  If  this* 
be  not  correct,  then  the  recovery  by  the  plaintiff  on  one  note 
must  be  held  to  conclusively  settle  his  right  to  a  recovery  on 
all  the  other  notes,  and  this  conclusion  is  manifestly  wrong, 
for  it  might  well  be  that  the  consideration  recovered  included 
the  entire  consideration  for  all  of  the  other  notes.  If  it  be 
granted  that  a  recovery  by  the  plaintiff  settles  not  only  the 
qaestion  as  to  the  particular  note,  but  also  as  to  all  the  other 
notes,  then  the  judgment  in  the  former  action,  instead  of  bar- 
ring the  appellant,  barred  the  appellee  to  the  extent  at  least  of 
the  amoant  recovered,  and  this  is,  plainly  enough,  an  errone- 
ous conclusion.  On  the  other  hand,  if  the  consideration  re- 
covered on  the  first  note  was  only  the  proportion  which  the 
smoant  of  the  note  bore  to  the  entire  consideration,  the  ap- 
pellant would  be  unjustly  deprived  of  his  rights  if  the  former 
recovery  should  be  held  a  bar.  The  only  solution  of  the  dif- 
ficulty is  to  hold  that  where  the  defence  prevails  so  far  as  to 
out  down  damages,  and  does  not  overthrow  the  cause  of  ac- 
tion, there  is  no  adjudication  of  the  entire  controversy,  and 
the  judgment  is  to  be  confined  to  the  cause  of  action  declared 
on  in  the  suit  wherein  the  judgment  was  rendered.  The  judg- 
naent  is,  of  course,  evidence,  and  if  it  be  shown  by  other  evi- 
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dence  that  it  took  up  the  consideration  for  all  the  notes,  then 
the  defendant  must  prevail. 

It  is  apparent  that  the  judgment  in  this  ease  does  not  estop 
both  parties,  except  as  to  the  one  note  sued  on  in  the  former 
action.  It  is  evident,  as  we  have  seen,  that  it  can  not  be  an 
estoppel  against  the  appellee  except  as. to  the  one  note  sued 
on,  for,  if  it  is,  then  it  binds  him  to  pay  upon  all  the  other 
notes  the  sum  recovered  on  the  one  in  suit.  It  is,  we  repeat^ 
a  mutual  estoppel  only  as  to  the  one  note,  and  when  its  mu- 
tuality ends,  so  does  its  effect  as  an  estoppel.  The  parties  are 
bound  so  far  as  the  first  note  is  concerned,  but  they  are  not 
concluded  as  to  the  other  notes. 

The  authorities  recognize  a  difference. between  the  effect  of 
a  judgment  when  pleaded  as  a  bar  to  an  action  upon. the  in- 
strument sued  on  in  the  first  action  and  another  of  the  same 
series  and  founded  upon  the  same  transaction.  In  Dams  v. 
Broton,  94  U.  S.  423,  the  court,  in  speaking  of  the  position 
taken  by  counsel,  said :  "  In  taking  this  position,  counsel 
have  confounded  the  operation  of  a  judgment  upon  the 
demand  involved  in  the  action,  in  which  the  judgment  was 
rendered,  with  its  operation  as  an  estoppel  in  another  action 
between  the  parties  upon  a  different  demand.  So  far  as  the  de- 
mand involved  in  the  action  is  concerned,  the  judgment  has 
closed  all  controversy ;  its  validity  is  no  longer  open  to  con- 
testation, whatever  might  have  been  said  or  proved  at  the  trial 
for. or  against  it.  The  judgment  is  no£  only  conclusive  as  to 
what  was  actually  determined  respecting  such  demand,  but  as 
to  every  matter  which  might  have  been  brought  forward  and 
determined  respecting  it ;  and  that  is  all  that  the  language 
means  which  is  quoted  by  counsel  from  opinions  in  adjudged 
cases,  in  seeming  consonance  with  his  position.''  Cromwell  v. 
Gounty,  etc.,  94  U.  S.  351 ;  Russell  v.  Place,  94  U.  S.  606.  This 
doctrine  is  carried  very  far,  quite  as  far,  perhaps,  as  it  is  possible 
to  do  without  encroaching  upon  settled  principles,  in  Roberta 
V.  Robeson,  27  Ind.  454,  wherein  it  was  held  that  a  judgment 
declaring  an  assignment  void  was  only  conclusive  as  to  the 
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particular  property  involved  in  that  action.  There  is  reason 
for  the  general  rule^  and  it  ought  surely  to  apply  to  a  case 
like  Ihis,  where,  the  only  thing  really  settled  in  the  former 
action  was  the  plaintiff's  right  to  recover  a  specified  sum  on 
the  demand  there  sued  on,  and  where^  except  as  to  the  mere 
question  of  amount,  all  issues  were  decided  in  favor  of  the 
plaintiff.  It  is  clear  that  in  that  case  there  was  only  a  par- 
tial recovery,  and,  therefore,  only  a  partial  adjudication  upon 
the  entire  transaction  out  of  which  the  demand  arose,  and  it 
would  be  a  violation  of  settled  principles  to  stretch  that  judg- 
ment so  as  to  make  it  include  claims  not  in  litigation  in  that 
action. 

Estoppels  are  not  to  be  inferred,  and  we  are  not  at  liberty 
to  infer  that  the  judgment  in  the  former  action  settled  the 
controversy  so  as  to  include  notes  not  sued  on.  "  It  is  allow- 
able," says  the  Supreme  Court  of  Massachusetts,  "to  reason 
back  from  a  judgment  to  the  basis  on  which  it  stands,  ^  upon 
the  obvious  principle  that,  where  a  conclusion  is  indisputable 
and  could  have  been  drawn  only  from  certain  premises,  the 
premises  are  equally  indisputable  with  the  conclusion.^  But 
buch  an  inference  must  be  inevitable,  or  it  can  not  be  drawn." 
Burkn  v.  Shannon,  99  Mass.  200 ;  Lea  v.  Lea,  99  Mass.  493.  The 
conclusion  that  the  whole  subject  of  consideration  was  settled 
in  the  former  action,  so  &r  from  being  an  inevitable  one  from 
the  judgment,  is  in  truth  an  improbable  one.  The  strong 
probability,  if  not  the  moral  certainty,  is,  that,  with  the  single 
causeof  action  before  them,  the  jury  looked  to  nothing  else, 
and  the  measure  of  damages  adopted  by  them  was  adopted 
with  exclasive  reference  to  that  one  cause  of  action.  In  other 
words,  that  they  regarded  the  proportion  of  the  whole  con- 
sideration due  upon  the  note  in  suit  to  be  the  just  measure  of 
recovery  on  that  one  demand.  In  Packet  Company  v.  Sickka, 
5Wal.  580,  it  was  said,  speaking  of  an  estoppel  by  judgment, 
that  it  was  conclusive  if  it  appeared  "  that  the  verdict  could  not 
have  been  rendered  without  deciding  the  particular  matter." 
In  this  case  it  is  very  plain  that  the  damages  awarded  the  ap- 
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pellant  in  the  former  action  might  have  been  awarded  with- 
out  deciding  anything  at  all  as  to  the  other  notes. 

We  think  a  partial  success  upon  a  partial  defence  can  not 
be  fairly  regarded  as  making  an  estoppel  as  to  demands  not 
embraced  in  the  action  in  which  the  judgment  was  rendered. 
The  conclusion  to  which  we  are  carried  is  that  the  judgment 
is  conclusive  as  to  the  first  note^  but  not  as  to  the  assignments 
not  sued  on  in  that  action. 

It  can  no  more  be  said  that  the  judgment  took  up  the  whole 
consideration  for  the  four  contracts  than  that  it  applied  the 
whole  deduction  on  account  of  the  fiiilure  of  consideration  to- 
the  one  contract,  leaving  the  consideration  for  the  other  three 
notes  intactr.  It  is  impossible  to  say  whether  the  whole  con- 
sideration for  the  four  assignments  was  included  in  the  amount 
assessed  by  the  jury  in  favor  of  the  appellee,  or  whether  the 
entire  amount  of  the  failure  was  deducted  from  the  one  sued 
on,  thus  leaving  a  full  consideration  for  each  of  the  other  con- 
tracts. The  only  manner  in  which  justice  can  be  done  these 
parties,  and  a  safe  precedent  established,  is  to  hold  that  the 
judgment  settled  the  controversy  upon  the  issue  joined  on  the 
single  cause  of  action  declared  on  in  the  former  action,  and 
this  is  clearly  the  rule  declared  in  the  cases  cited. 

Evidence  might  properly  have  been  given  to  show  that  the 
judgment  did  in  feet  exhaust  the  whole  consideration,  but  no 
such  evidence  was  adduced.  The  only  evidence  in  addition 
to  the  record  of  the  proceedings  in  the  former,  is  this  agree- 
ment of  the  parties,  viz. :  That  all  the  four  notes  were  as- 
signed to  the  plaintiff  for  his  interest  in  the  mill  property,  and 
that  there  was  the  one  consideration  for  the  four  notes ;  that, 
in  consideration  of  the  assignment  of  the  four  notes,  Felton 
delivered  full  possession  of  the  property  to  Smith,  but  there  was 
no  agreement  as  to  how  much  the  consideration  was.  The  plain- 
tiff claimed  that  it  was  the  full  face  of  the  four  notes ;  the  defend- 
ant claimed  that  the  consideration  was  settled  in  the  former 
action,  and  that  it  was  $300  for  all  the  notes,  while  the  plain- 
tiff claimed  the  consideration  for  all  the  notes  to  be  $4,000* 
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This  agreement  shows  that  the  question  of  consideration  was 
left  an  open  one^  and  that  the  appellee  succeeded  solely  upon 
the  plea  of  former  adjudication. 

It  is  established  by  many  decisions  that  the  consideration 
of  an  assignment  of  a  note  not  payable  in  bank^in  the  ab- 
eence  of  evidence  to  the  contrary^  is  to  be  deemed  the  amount 
evidenced  by  the  note.  Foust  v.  Gregg,  68  Ind.  399 ;  Black 
V.  Duncan,  60  Ind.  522 ;  Lee  v.  Pile,  37  Ind.  107 ;  Youae  v. 
McCreary,  2  Blackf.  243 ;  Johnston  v.  Dickson,  1  Blackf.  256. 
The  appellant,  therefore^  made  n prima  facie  case  when  the  note 
and  assignment  were  put  in  e  vidence,  and  cast  upon  the  appellee 
the  duty  of  showing  that  the  cotisideration  was  fully  exhausted 
by  the  former  judgment,  or  that  the  whole  controversy,  as 
well  that  part  involved  in  the  former  action  as  that  embraced 
in  this,  was  determined ;  and  as  no  attempt  was  made  to  show 
that  the  consideration  was  all  taken  up,  his  success  was  there- 
fore solely  upon  the  former  judgment,  and  this,  as  we  have 
shown,  did  not  of  itself  entitle  him  to  a  recovery. 

Judgment  reversed. 


No.  10,115. 

Reed  v.  Earhakt,  Executor. 

Taxes.— &&  (^  Heal  E8iate.^De9enpHon.—Taz  Title.— Action  to  Quiet  !K(fe.— 
Iaol — Ck/wnier-Ckdm, — When  lands  are  taxed  and  sold  for  taxes  bv  a 
description  so  imperfect  that  they  can  not  be  identified  thereby,  the  pur- 
chaser might,  under  the  statute  (1  R  S.  1876,  p.  129,  sec.  257),  enforce  a 
lien  upon  the  lands  actually  intended,  provided  he  had  received  a  deed ; 
and  where  suit  is  brought  against  him  to  quiet  title  before  such  time 
has  elapsed  as  entitles  him  to  a  deed,  he  may,  by  counter-claim  showing 
the  facts,  have  a  lien  established. 

From  the  Superior  Court  of  Tippecanoe  County. 

L.  Nd>eher^  JET.  iJ.  Dochterman,  J.  L.  Caldwell  and  A,  TF. 
(kidwdl,  for  appellant. 
51  P.  Baird,  for  appellee. 


88  iwt 
1»   106 


160  SUPREME  COURT  OF  INDIANA, 

Beed  v.  Earhart,^ Executor. 

_  _  '  ■■■IIIIIIIIBIIIBI  II       I  -■ 

Morris^  C. — ^The  appellee,  as  the  executor  of  Solomon 
Homig,  brought  this  suit  against  the  appellaut  to  quiet  his  title 
to  certain  real  estate  situate  in  Tippecanoe  county,  to  wit : 
The  east  half  of  the  northeast  quarter  of  section  two,  in  town- 
ship twenty-four  north,  of  range  five  west,  except  49.40  rods  off 
of  the  north  end,  the  residue  containing  forty-eight  acres;  the 
west  half  of  northwest  quarter  of  section  one,  in  said  township 
and  range,  containing  seventy-five  acres;  the  east  half  of  the 
south  half  of  the  south  half  of  the  southwest  quarter  of  sec- 
tion seventeen,  in  township  twenty-four  north,  of  range  four 
west,  containing  twenty  acres,  except  five  acres  off  of  the  east 
side ;  sixty-six  and  -^j^  acres  off  of  the  south  half  of  the  north- 
cast  fractional  quarter  of  section  one,  in  township  twenty-four 
north,  of  range  five  west,  which  is  particularly  described  in  the 
complaint;  and  the  south  half  of  the  east  half  of  the  north- 
west fraction  of  section  one,  in  township  twenty-four  north,  of 
range  five  west,  containing  forty  acres ;  sold  by  the  sheriff  of 
said  county  as  the  property  of  Perry  E.  Kellogg,  Virginia  Kel- 
logg and  Elvila  Kellogg,  to  pay  and  satisfy  a  judgtnent  and  de- 
cree of  foreclosure  against  said  Perry  E.,  Virginia  and  Elvila 
Kellogg;  that  the  plaintiff  became  the  purchaser  of  said  land 
at  said  sheriff's  sale,  and  received  from  the  sheriff  a  certificate 
for  the  purchase  of  said  land ;  that,  on  the  26th  day  of  Octo- 
ber, 1880,  said  land  not  having  been  redeemed  from  said  sale, 
said  sheriff  executed  and  delivered  to  the  appellee  a  deed  for 
the  same ;  that  by  said  purchase  he  became  and  now  is  the 
owner  in  fee  and  in  the  possession  of  said  real  estate. 

It  is  then  averred  that  no  part  of  said  real  estate  had  been 
assessed  for  taxation  for  the  years  1875, 1876, 1877, 1878, 1879, 
or  for  any  of  said  years,  except  one  of  said  tracts,  which  was 
assessed  for  the  years  1875,  1876  and  1877;  that  all  of  the 
taxes  assessed  against  said  land  for  the  year  1874,  and  pre- 
vious years,  and  also  the  April  instalment  for  1875,  were  paid 
prior  to  the  year  1878. 

It  is  further  averred  that  upon  the  assessment  books  of  said 
county  there  appears  the  following  void  assessment  list: 
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The  complaint^  in  substance^  further  states  that  the  west 
half  of  the  northwest  fractional  quarter  of  section  one,  town-^ 
ship  twenty-four  north,  of  range  five  west,  was  assessed  dur- 
ing the  years  1875,  1876  and  1877,  and  that  he  tenders  J60 
as  being  the  amount  legally  due  for  the  taxes  on  that  tract  of 
land  for  those  years ;  that  the  taxes  on  said  real  estate  men- 
tioned in  the  complaint  for  the  year  1 880,  and  upon  all  said 
personal  property  set  out  upon  said  assessment  roll  for  the 
years  1875, 1876, 1877, 1878, 1879  and  1880,  and  all  the  taxes 
upon  personal  property  assessed  against  said  Perry  E.  Kel- 
logg, Virginia  Kellogg  and  Elvila  Kellogg,  or  either  of  them> 
for  said  years  1875,  1876,  1877,  1878,  1879  and  1880  have 
been  paid. 

That  the  auditor  carried  said  void  assessment  forward  od 
the  tax-duplicate  of  said  county  for  the  years  1875,  1876, 
1877,  1878,  and  1879,  and  carried  out  and  extended  on  said 
tax-duplicate  the  pretended  illegal  taxes,  computed  and  based 
on  said  void  assessment. 

That  said  pretended  and  illegal  taxes  not  having  been  paid 
by  any  one,  the  auditor  of  said  county  did,  on  the  17th  day 
of  February,  1880,  make  a  pretended  sale  of  each  and  all  of 
said  tracts  described  in  said  assessment  of  1879,  above  set  out, 
for  the  amount  of  said  pretended  and  illegal  taxes  claimed  i<^ 
be  due  on  said  several  tracts  of  land,  including  penalty,  in- 
terest and  costs,  and  thereupon  executed  and  issued  to  said 
appellant  four  several  tax  certificates  of  sale,  being  one  certifi- 
cate for  each  of  said  tracts,  in  which  said  several  certificates  said 
tracts  were  described  the  same  as  in  said  void  assessment  of 
1879,  above  set  out,  and  in  each  of  which  said  certificates  it  was 
recited  that  the  real  estate  therein  described  was  sold  for  taxes' 
assessed  and  due  thereon  for  the  year  1879  and  previous  years, 
and  that  the  holder  of  each  of  said  certificates  would  be  en- 
titled to  a  deed  of  the  lands  therein  described  at  the  expira- 
tion of  two  years  from  date  of  sale,  unless  said  lands  should 
be  redeemed. 

That  said  certificates  of  sale  are  in  the  hands  of  the  de- 
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fendant  (appellant),  and  that  the  appellee  can  hot  set  out 
copies;  that  the  treasurer  of  said  county  made  a  record  of 
said  pretended  sales  in  tlie  sale-book  of  land  sold  for  unpaid 
taxes,  which  reads  as  follows,  to  wit : 

PRIVATE  TAX  SALE  FEB'Y  17,  1880,  TIPPECANOE  TP.,  OONT.  I. 
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That  the  appellant,  hy  virtue  of  said  pretended  illegal  and 
void  sales  of  said  several  tracts  of  land,  claims  and  asserts 
that  he  has  an  interest  in  and  a  lien  upon  each  and  all  of  said 
lands  so  purchased  by  said  plaintiff  (appellee)  at  said  sheriff  ^s 
sale,  on  the  25th  day  of  October,  1879,  as  above  set  out  and 
described,  for  the  amounts  appellants  paid  to  said  treasurer 
as  shown  by  said  sale-book,  on  said  17th  day  of  February, 
1880,  together  with  interest  thereon ;  and  that,  in  case  said 
amounts  are  not  paid  before  the  expiration  of  two  years  from 
the  day  of  sale,  he  will  be  entitled  to  a  deed  for  said  real  estate. 

That  by  reason  of  said  pretended  sale  of  each  of  said  tracts 
of  land,  and  the  issuing  of  the  certificate  of  sale  thereon,  and 
the  record  of  said  sales  so  made  in  said  sale-book,  and  the 
claim  of  said  appellant,  a  cloud  is  cast  upon  his  title  to  said 
lands  and  the  value  of  appellee's  title  thereto  impaired.  The 
prayer  is  that  the  court  will  hold  said  tax  sales  void ;  that  the 
same  and  the  certificates  issued  pursuant  thereto  be  cancelled, 
and  that  the  plaintiff's  title  to  all  of  said  real  estate,  first 
above  described,  be  quieted. 

The  appellant  demurred  to  the  complaint,  for  want  of  facts. 
The  demurrer  was  overruled.  The  appellant  then  answered 
faid  complaint  in  one  paragraph.  The  appellee  demurred  to 
the  answer,  for  the  want  of  facts.  The  court  sustained  the 
demurrer  to  the  answer;  and  the  appellant  refusing  to  answer 
further,  final  judgment  was  rendered  in  &vor  of  the  appellee. 
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The  rulings  of  the  court  upon  the  demurrers  to  the  com- 
plaint and  answer  are  assigned  as  errors. 

Many  objections  are  urged  to  the  complaint.     It  is  doubt- 
ful whether  any  of  them  are  well  taken.     We  will  assume 
that  the  complaint  contains  a  good  cause  of  action^  and  en- 
quire whether  the  demurrer  was  rightly  sustained  to  the  ap- 
pellant's answer.  The  appellee  insists  that  the  answer  is  bad^ 
for  the  reason  that  it  is  pleaded  to  the  whole  complaint^  and,  as 
to  one  of  the  tracts  of  land  described  in  the  complaint,  &ils 
to  show  that  the  appellant  has  any  interest  in  or  claim  upon 
it.     The  answer  alleges  that  Perry  E.  Kellogg  was  the  owner 
in  fee  of  two  of  the  tracts  of  land  tlescribed  in  the  appellee's 
complaint,  and  that  the  said  Perry  E.  and  Virginia  Kellogg 
were  the  owners  of  another  of  the  tracts  also  described  in  the 
complaint.     These  several  tracts  are  accurately  described  in 
the  answer  by  the  same  terms  in  which  they  are  first  described 
in  the  complaint.  It  is  alleged  that  said  Kelloggs  had  owned 
said  lands  for  some  ten  years  prior  to  said  tax  sale,  and  that 
they  were,  during  said  time,  liable  to  taxation.  The  purchase 
of  said  lands  by  the  appellee,  as  alleged  in  his  complaint,  is 
not  denied.     It  is  also  admitted  that  they  were  assessed  for 
taxation  for  the  years  1875, 1876, 1877, 1878  and  1879  by  the 
imperfect  and  insufficient  description  stated  in  the  complaint. 
It  is  averred  that  said  lands  had  been  assessed  and  described 
on  the  tax-duplicate  in  and  by  the  same  imperfect  descrip- 
tion for  several  years  prior  to  1875,  and  that  the  owners  had, 
during  said  years,  paid  the  taxes  on  the  same.     It  is  also 
averred  that  the  lands  purchased  by  the  appellee  at  said  sher- 
iff's sale  were  the  lands  intended  to  be  described  by  the  as- 
sessor, and  assessed  for  the  years  1875,  1876,  1877,  1878  and 
1879,  and  that  the  owners  of  said  lands  knew  that  they  were  the 
lands  intended,  by  said  imperfect  description,  to  be  assessed. 
It  is  also  stilted  that  in  carrying  said  imperfect  description 
on  to  the   tax-duplicate,  and   computing  the   tax    thereon, 
the  auditor  intended  to  describe  and  compute  the  taxes  on  the 
land  actually  purchased  at  sheriff's  sale  by  the  appellee ;  that 
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in  selling  said  land  to  the  appellant  the  auditor  intended  to 
sell,  and  that  he^  in  buying  said  land^  intended  to  purchase^ 
the  land  in  dispute.  The  answer  gives  the  true  description 
of  each  tract  purchased  by  the  appellant^  alleges  the  sale^  the 
amoont  paid  for  each  tracts  and  asks  the  court  to  protect  him 
as  to  the  sums  so  paid,  and  as  to  all  subsequent  taxes  by  him 
paid,  by  declaring  the  same  a  lien  on  the  land  claimed  by  the 
appellee,  and  for  general  relief. 

In  this  answer,  which  is  really  a  counter-claim,  the  title  of 
the  appellee  is  not  brought  in  question  as  to  any  of  said  lands. 
All  that  the  appellant  insists  upon  is  that,  upon  the  facts  stated, 
the  oonrt  ought  to  declare  his  right,  not  to  an  interest  in^  but 
to  a  lien  upon,  said  real  estate  for  the  taxes  by  him  paid^  to- 
gether with  lawful  interest,  penalties  and  costs.  He  does  not 
assert  an  existing  lien,  but  asks  to  have  a  lien  declared.  Upon 
this  answer  being  filed,  the  only  question  to  settle,  upon  the 
&cts  stated,  was  as  to  the  appellant's  right  to  have  a  lien  on 
the  land  declared  in  his  favor  as  prayed  for. 

The  appellee  was,  as  to  one  of  the  tracts  of  land,  entitled 
to  a  decree  quieting  his  title  thereto  against  the  appellant  as 
prayed  for  in  his  complaint,  and  also  to  a  decree  quieting  his 
title  to  the  residue  except  as  against  appellant's  right  to  have 
a  lien  declared  upon  the  same  as  demanded  in  his  answer. 

The  answer,  or  counter-claim,  without  questioning  the  facts 
alleged  in  the  complaint,  attempts  to  state  an  equitable  cause 
of  action  in  &vor  of  the  appellant.  The  &cts  set  up  in  the 
answer  are  not  stated  as  a  defence  to  the  action,  but  as  the 
grounds  for  relief  in  favor  of  the  appellant.  Campbell  v. 
fiottft,  42  Ind.  410. 

The  answer  was  not  bad,  therefore,  because  it  did  not  an- 
swer the  whole  complaint.  Its  purpose,  as  before  remarked^ 
^^  not  to  answer  the  complaint,  but  to  state  facts  as  the  basis 
of  affirmative  relief  in  favor  of  the  appellant. 

It  is  also  insisted  that  the  assessment  of  the  taxes,  for  which  . 
^e  land  in  dispute  was  sold,  was,  as  to  those  lands,  absolutely 
^oid,  because,  from  the  description,  the  land  assessed  could 
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not  be  identified.  It  is  true  that  from  the  description  on  the 
duplicate  alone,  as  shown  by  the  complaint  and  the  answer, 
the  land  intended  to  be  taxed  could  not  be  identified,  yet  it 
has  been  held  by  this  court,  in  a  case  where  the  description 
was  as  uncertain  and  as  indefinite  as  in  this  case,  that  the  tax 
levied  was  not  so  entirely  void  as  that  the  purchaser  at  a  tax 
sale  of  the  land  intended  to  be  taxed  was  entitled  to  no  relief. 

In  the  case  of  Cooper  v.  Jackson^  71  Ind.  244,  in  overrul- 
ing a  demurrer  to  the  second  paragraph  of  the  complaint,  the 
court  says :  '^  But  the  description  of  the  land  upon  the  tax- 
duplicate,  and  in  the  auditor's  deed,  as  ^  part  of  the  west  half 
of  Longlois'  Reservation,'  is  too  indefinite  to  convey  title  to 
any  land.  It  is  averred  in  the  paragraph,  however,  that  the 
description  thus  given  was  intended  to  apply  to  and  cover  the 
lands  described  in  the  paragraph.  In  other  words,  the  lands 
described  in  the  paragraph  were  the  lands  intended  to  be  cov- 
ered by  and  embraced  in  the  description  upon  the  tax-dupli- 
cate and  in  the  auditor's  deed. 

"Where,  as  in  this  case,  according  to  the  averments  of  the 
paragraph,  the  land  intended  to  be  taxed  and  sold  is  so  indefi- 
nitely described  that  no  title  can  pass  by  the  sale,  we  think  the 
purchaser  at  a  tax  sale  has  his  remedy  against  the  land  in- 
tended to  be  taxed  and  sold,  as  is  provided  for  by  section  267 
of  the  act  on  the  subject  of  the  assessment  and  collecjkion  of 
taxes.  .  1  R.  S.  1876,  p.  129."  Flinn  v.  Paraona,  60  Ind.  573: 

In  the  case  from  which  we  have  quoted,  the  lands  were  not 
assessed  in  the  name  of  the  owner.  In  the  case  before  us  the 
land  intended  to  be  assessed  stands  in  the  name  of  the  owners 
of  land  in  the  quarter  sections  described  in  the  assessment  and 
on  the  duplicate.  It  is  averred  that  the  Kelloggs,  during  said 
period,  owned  a  specific  part  of  the  several  quarter  sections 
mentioned  in  the  assessment.  The  error  in  the  description  in 
the  assessment  and  on  the  tax-duplicate  is,  that  it  is  stated 
that  a  part,  without  specifying  what  specific  part,  of  said 
quarter  is  assessed,  etc.  We  think  that  it  may  be  inferred  that 
the  assessor  and  auditor  intended,  by  this  imperfect  descrip- 
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tioDy  to  assess  such  lands  as  the  Kelloggs  owned  in  said  di- 
visions. It  is  true  that  the  land  intended  to  be  assessed  and 
taxed  is  so  imperfectly  described,  or,  rather,  not  described  at 
all,  that  no  title  to  any  land  could  pass  by  the  auditor's 
sale;  yet  it  does  not  follow  that  from  the  words  used,  in  con- 
nection with  the  name  of  the  owner,  it  can  not  be  satis&c- 
(orily  inferred  what  lands  were  intended  to  be  assessed  and 
taxed.  We  think  that,  from  the  facts  stated  in  the  counter- 
claim, it  may  be  fairly  inferred  that  the  lands  intended  to  be 
taxed  were  those  owned  by  the  parties  to  whom  the  taxes 
were  charged  at  the  time  the  lands  were  assessed. 

In  this  view  of  the  case,  had  the  two  years  elapsed  from 
the  time  of  the  sale,  the  appellant  would  have  been  entitled 
to  a  deed.  He  might  have  brought  his  action  to  quiet  his 
title,  and,  though  not  entitled  to  have  his  title  quieted,  he 
would,  according  to  the  case  of  Cooper  v.  Jackson,  have  been 
entitled  to  a  lien  upon  the  land  intended  to  be  assessed,  under 
sec.  257, 1 R.  S.  1876,  p.  129,  for  the  taxes  by  him  paid.  This 
being  so,  it  would  seem  to  follow  that  his  rights  as  purchaser 
and  as  the  holder  of  the  certificate  of  purchase,  which  alone 
could  entitle  Lim  to  his  deed,  should  be  protected.  Brovm  v. 
Fodder,  81  Ind.  491. 

It  may  be  said  that  in  the  case  of  Oooper  v.  Jackson  it  does 
not  expressly  appear  that  the  lands  intended  to  be  taxed  were 
Bot  correctly  described  in  the  assessment.  We  think  the  pre- 
sumption is  that  the  description  found  on  the  duplicate  was 
the  same  as  that' by  which  the  lands  were  assessed. 

The  language  of  the  court  in  Sharpe  v.  Dillman,  77  Ind. 
280,  that  "  there  can  be  no  decree  against  the  owner  of  land 
that  can  not  be  ascertained,  and  there  can  be  no  lien  upon 
such  land,^^  may  be  thought  to  be  opposed  to  the  conclusion 
in  Oooper  y.  Jackson ;  but  from  this  incidental  remark  it  can 
not  be  inferred  that  it  was  intended  to  question  the  correct- 
ness of  the  decision  in  the  latter  case.  It  has  been  acted 
upon  atid  approved  in  the  subsequent  cases  of  Sloan  v.  Sewell, 
SI  Ind.  180,  and  Parker  v.  Ooddard,  81  Ind.  294.     It  may 


168  SUPREME  CX)URT  OF  INDIANA, 

Davis  V.  The  State. 

• 

be  said  that  it  does  not  appear  in  either  of  the  above  cases 
what  was  the  defect  in  the  description  of  the  land.  This  i» 
true,  but  it  does  appear  that  they  were  such,  in  the  latter  case 
at  least,  as  to  prevent  any  title  from  passing  by  the  sale ;  and 
the  defect  was  in  the  listing  as  well  as  on  the  duplicate.  We 
think  the  facts  stated  in  the  answer  were  sufiScient  to  entitle 
the  appellant  to  some  relief,  and  that  the  court  erred  in  sus- 
taining the  demurrer  to  it. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  reversed,  at  the  appellee's  costs. 


No.  10,772. 

Davis  v.  The  State. 

StTFBEME  Court. —  Weight  of  Evidence. — Sdling  Intoxioating  Liquor. — In  a 
proeecution  for  selling  intoxicating  liquor  without  license,  the  Supreme^ 
Court  will  not  disturb  the  finding  of  the  trial  court  on  the  mere  weight 
of  the  evidence  or  the  credibility  of  witnesses. 

From  the  Miami  Circuit  Court. 

J,  L.  Farrar,  J,  Farrar  and  W,  C.  Farrar,  for  appellant. 
F.  T.  Hordj  Attorney  General,  AL  Good,  Prosecuting  At- 
torney, and  W.  -B.  Hard,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  by  indictment  against 
Samuel  Davis,  the  appellant,  for  selling  intoxicating  liquor 
to  one  William  B.  Crawford,  in  a  less  quantity  than  a  quart^ 
without  a  license.  The  court,  sitting  as  a  jury,  found  the  ap- 
pellant guilty  as  charged,  and  assessed  a  fine  against  him  of 
$20.  Over  a  motion  for  a  new  trial,  judgment  was  rendered 
against  the  appellant  upon  the  finding. 

The  only  complaint  made  here  is  that  the  court  erred  in 
refusing  to  grant  the  appellant  a  new  trial,  and  that  is  sup- 
ported by  a  most  earnest  and  elaborate  argument  against  the 
sufficiency  of  the  evidenxje  to  sustain  the  finding.  The  ap- 
pellant was  shown  to  have  been  a  practicing  physician,  and 
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the  proprietor  of  a  drug  store,  and  the  defence  was  that  the 
whiskey  charged  to  have  been  sold  to  Crawford  as  a  beverage 
was  really  administered  to  him  as  a  medicine,  of  which  he  was 
in  actaal  need. 

There  was  evidence  tending  very  strongly  to  sustain  the 
defence  thus  relied  upon,  but  in  that  respect  the  evidence  was 
not,  by  any  means,  conclusive.  On  the  contrary,  many  of  the 
ficts  testified  to  at  the  trial  were  apparently  inconsistent  witli 
the  appellant's  defence.  The  prosecuting  witness  was  con- 
fessedly an  unwilling  witness  for  the .  State,  and  yet  the  fair 
inference  from  his  testimony  was  that  he  had  on  several  occa- 
sions, within  the  time  covered  by  the  indictment,  purchased 
drinks  of  whiskey,  or  drinks  of  which  whiskey  constituted  the 
principal  ingredient,  at  the  appellant's  drug  store,  without 
any  question  as  to  the  purpose  which  such  drinks  were  in-" 
tended  to  serve,  and  without  any  of  the  formulas  usually  at- 
tending the  purchase  and  administration  of  medicine. 

Under  such  circumstances  the  relative  credibility  of  the 
witnesses,  and  the  consequent  weight  of  the  evidence,  were 
questions  for  the  court  to  decide. 

The  record  discloses  nothing  from  which  we  can  infer  that 
the  court  ought  to  have  reached  a  different  conclusion. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  10,503. 

Groves  v.  Cook. 

Statutb  op  Frauds. — Contract  not  to  be  Performed  toUhin  One  Tear, — Pdrt 
Performance, — A  contract  not  in  writing,  whereby  the  owner  of  a  stallion 
fumisheB  the  use  of  the  horse  to  the  mare  of  another  and  agrees  to  pay^ 
the  latter  a  sum  named  for  the  resulting  foal  when  five  months  old,  is^ 
in  respect  to  the  sale  of  the  foal,  within  the  statute,  and  can  not  be  en- 
forced by  reason  of  the  part  performance  of  the  contract. 

From  the  Rush  Circuit  Court. 
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W>  A.  GuUen  and  B.  L.  Smith,  for  appellant. 
J.  Q.  Thomas  and  J.  J.  Spanriy  for  appellee. 

Woods,  C.  J. — The  appellant  sued  the  appellee  for  the  price 
of  a  colt.  The  question  in  the  case  arises  un(]er  that  clause 
of  the  statute  of  frauds  which  requires  that  contracts  not  to 
be  performed  within  one  year  be  put  in  writing.  The  facts, 
as  specially  found  by  the  court,  are,  in  substance,  that  the  ap- 
pellant, being  the  owner  of  a  breeding  mare,  and  the  appellee 
of  a  stallion,  it  was  agreed  that  the  latter  should  furnish  the 
use  of  his  horse,  and  pay  to  the  appellant  $50  for  the  colt 
upon  delivery  of  the  same  to  him  when  it  should  be  five 
months  old.  The  agreement  was  made  and  the  horse  let  to 
the  mare  on  the  10th  day  of  August,  1880;  the  foal  was  pro- 
duced on  the  10th  day  of  July,  1881,  and  on  the  12th  day  of 
December,  1881,  the  plaintifi*  offered  to  deliver  the  colt  to  the 
defendant,  who  refused  to  accept  it  and  to  pay  the  stipulated 
price.  The  contract  was  not  in  writing,  and  was  plainly  within 
the  inhibition  of  the  statute,  because,  according  to  its  terms, 
and  in  the  course  of  nature,  it  could  not  be  performed  within 
one  year  from  the  time  it  was  made.  Browne  Stat.  Frauds  (4th 
•ed.),  chap.  13;  WiUon  v.  22ay,  13  Ind.  1 ;  Shipley  v.  PaUon?s 
AdmW,  21  Ind.  169 ;  Goodrich  v.  Johnaofiy  66  Ind.  258 ;  Pierce 
V.  Paine'a  Estate,  28  Vt.  34 ;  Lockwood  v.  Barnes,  3  Hill  (N. 
Y.)  128.    The  case  last  cited  is  distinctly  in  point. 

It  is  claimed  that  there  was  such  a  part  performance  as  to 
take  the  case  out  of  the  statute ;  but  the  authorities  cited  show 
that  this  position  is  not  tenable.  In  section  285  of  Browne, 
supra,  it  is  said :  ^'  One  thing  is  well  settled  and  admitted  in  all 
cases;  that  the  contract  must  be  capable  of  entire  and  complete 
execution  within  one  year.  It  is  not  enough  that  it  may  be  com- 
menced, or  ever  so  nearly  completed  in  that  space  of  time.'' 

If  in  this  case  it  may  be  said  that  there  was  a  partial  per- 
formance of  the  agreement,  it  was  entirely  to  the  advantage  of 
the  appellant,  in  that  he  had  the  use  of  the  appellee's  horse  free 
of  charge,  and  without  liability  therefor  so  long  as  he  him- 
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self  was  guilty  of  no  breach  of  the  contract,  or  was  willing  to 
'Comply  with  it.  It  is  not  found  as  a  fact,  and  the  court  can  not 
judicially  say,  that  he  suffered  any  loss  or  inconvenience,  or 
parted  with  any  advantage  or  value  in  the  transaction.  There 
.is,  therefore,  no  ground  for  saying  that  the  refusal  of  the  ap- 
pellee to  comply  with  the  agreement  operated  as  a  fraud  upon 
the  appellant ;  and  without  this  there  is  neither  reason  nor 
authority  for  saying  that  the  case  does  not  come  within  or 
should  be  excepted  from  the  operation  of  the  statute. 
Judgment  affirmed. 


No.  7496. 

Compton  et  al.  v.  Pruitt. 

yfnMW,-^ Decedent^  &late8.^Admini8trator^8  SaUe  of  her  Intereti  in  LandM  to 
Bxy  JDieftfe.'— An  administrator  can  not,  without  a  widow's  consent,  sell 
her  interest  in  lands  of  which  her  husband  died  seized,  to  make  assets  to 
pay  debts. 

Same. — D^aulL — Title. — If  a  widow  be  made  defendant  to  a  proper  petition 
to  sell  such  lands,*  her  default  gives  no  power  to  sell  her  interest,  and  a 
purchaser  does  not  acquire  even  color  of  title  against  her,  and  any  at- 
tempt to  sell  her  interest  is  a  nullity. 

Same. — Adion  to  Recover  La/ndSold  by  Adminiatrator, — St<thUe  (^Limitations. — 
The  fourth  clause  of  sec.  293,  R.  S.  1881,  does  not  apply  to  an  action  by 
a  widow  to  recover  from  a  purchaser  at  administrator's  sale  her  interest 
in  lands  of  which  her  husband  died  seized. 

Same. — EetoppeL — Mere  receipt  of  part  of  the  proceeds  of  such  sale  as  part 
of  her  distributive  share  of  her  husband's  estate  will  liot  estop  her  from 
asserting  her  right,  as  widow,  in  the  land. 

Same. — Fixrtition. — There  is  no  power  to  set  off  to  a  widow,  without  her 
consent,  one  of  several  tracts  of  land,  of  which  her  husband  died  seized, 
in  lieu  of  her  interest  in  each. 

From  the  Johnson  Circuit  Court. 

0.  if.  Overstreet,  A,  B.  Hunter,  C.  Byfidd  and  D,  W.  Howe, 
for  appellants. 

G.  M.  (herdreet,  Jr.,  8.  P.  Oyler  and  T.  W.  Woollen,  for 
appellee. 
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BicKNELL,  C.  C. — This  was  an  action  for  partition.  The 
appellee  alleges  in  her  complaint  tliat  her  husband^  John  J. 
Pruitt^  in  the  year  1861,  died  intestate,  seized  of  the  lands  in 
controversy,  whereby  she  became  the  owner  of  one-third 
thereof  in  fee,  and  that  the  defendants  are  tenants  in  common 
with  her,  claiming  some  interest,  the  nature  of  which  is  un- 
known to  her. 

The  defendants  filed  a  demurrer  to  the  complaint  for  want 
of  fiu)ts  sufficient,  and  it  was  overruled.  The  defendants,  except 
John  A.  Thompson,  filed  an  answer  in  six  paragraphs,  to  wit : 

1.  A  general  denial. 

2.  Admitting  that  the  plaintiff  is  John  J.  Pruitt's  widow, 
disclaiming  as  to  twenty-five  acres,  more  or  less,  mentioned 
in  the  complaint  as  parcel  No.  12,  and  as  to  the  residue  alleg- 
ing that  Pruitt's  administrators,  in  1862,  obtained  from  the 
courtof  common  pleas  of  Johnson  county  (that  being  the  proper 
county)  an  order  to  sell  the  entire  fee  simple  thereof,  to  make 
assets  to  pay  debts,  and  did  so  sell  the  same  to  divers  persons, 
who  paid  the  purchase-money ;  that  said  sales  were  confirmed 
by  said  court,  and  that,  in  pursuance  of  the  order  of  said  court, 
said  administrators  made  deeds  in  fee  simple  to  the  purchasers, 
respectively ;  that  the  plaintiff  was  made  a  party  defendant 
in  the  proceedings  to  sell  said  lands,  and  had  due  notice 
thereof,  and  that  the  said  lands  have  subsequently  become 
vested  in  the  defendants. 

3.  This  paragraph  states  the  same  facts  as  the  second  para- 
graph, admits  that  John  J.  Pruitt  died  seized  of  the  lands, 
and  avers  that,  upon  the  execution  and  approval  of  their 
deeds,  said  purchasers  took  possession  of  the  lands  by  them 
bought  respectively,  and  that,  for  more  than  ten  years,  they 
and  their  grantees,  etc.,  have  had  possession  thereof,  claiming 
the  entire  fee  simple,  with  full  knowledge  of  the  plaintiff,  who 
was  all  the  time  of  full  age  and  under  no  legal  disability. 

4.  This  paragraph  states  the  same  facts  as  the  preceding 
paragraphs,  and  avers  that  the  estate  of  said  John  J.  Prnitt 
has  been  finally  settled,  and  the  balance  remaining  afler  pay- 
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ment  of  debts  and  expenses  has  been  distributed^  the  plain- 
tiff receiving  as  her  share  one-third  of  said  balance^  to  wit, 
12,156.66,  of  which  $493.47  was  part  of  the  proceeds  of  the 
land  mentioned  in  the  complaint  as  parcels  Nos.  1  to  5,  in- 
clusive ;  and  $526.67  was  part  of  the  proceeds  of  parcels  Nos. 
6  to  10  inclusive;  and  $115.51  was  part  of  .the  proceeds  of 
parcel  No.  11 ;  and  that  the  remainder  of  said  proceeds  was, 
with  plaintiff's  knowledge  and  consent,  applied  in  payment 
of  debts  of  said  decedent  and  distributed  among  his  heirs ; 
that  said  plaintiff  has  retained  all  the  moneys  so  distributed 
to  her;  that  said  estate  was  finally  settled  in  1866,  three  years 
after  said  sales,  and  that  the  remaining  real  estate  of  said  de- 
cedent was  divided  between  his  heirs  and  the  plaintiff;  that, 
until  the  commencement  of  this  suit,  neither  said  purchasers 
nor  any  of  the  defendants  had  any  knowledge  of  any  interest 
or  claim  on  the  part  of  the  plaintiff  in  or  to  said  land ;  that 
she^  all  the  time  since  said  sales,  has  resided  upon  a  farm  ad- 
joining said  lands,  and  had  full  knowledge  of  all  the  forego- 
ing facts,  and  never  made  any  claim  to  said  lands.  This 
paragraph  contained^  also,  a  specific  denial  of  every  allegation 
in  the  complaint  not  therein  specifically  admitted,  and  it  con- 
tained some  allegations  that  were  stricken  out,  to  wit,  that 
the  administrators  represented  that  they  were  authorized  by 
the  court,  with  plaintiff's  consent,  to  sell  the  entire  fee  simple 
of  said  lands,  and  that  said  purchasers  believed  such  repre- 
sentation, and  without  such  belief  would  not  have  purchased, 
etc.,  and  that  said  John  J.  Pruitt  died  seized  of  1,600  acres 
of  land,  worth  $15,000. 

5.  This  paragraph  does  not  differ  substantially  from  the 
fourth  paragraph.  It  contained  originally  some  allegations 
that  were  stricken  out,  to  wit,  that  John  J.  Pruitt  died  seized 
of  1,600  acres  of  land  worth  $50,000,  and  that  of  said  land 
his  heirs  still  own  an  "amount  which,  with  the  amount  al- 
ready set  off"  to  the  plaintiff  in  partition,  largely  exceeds  in 
value  the  one-third  of  all  of  said  decedent's  lands. 

6.  No  question  is  raised  by  appellants  in  their  brief  as  to 
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the  sixth  paragraph  of  said  joint  answer^  and  they  say  it  need 
not  be  further  noticed. 

The  plaintiff  demurred  to  each  of  the  special  paragraphs 
of  said  joint  answer,  and  the  demurrers  were  sustained  as  to 
the  second  and  third  paragraphs,  and  overruled  as  to  the 
fourth^  fiflh  and  sixth  paragraphs. 

The  defendant  John  A.  Thompson  answered  separately,  in 
three  paragraphs,  to  wit : 

1.  A  general  denial. 

2.  Admitting  the  widowhood  of  the  plaintiff,  and  that  her 
husband  died  seized  of  parcel  No.  12,  and  averring  that  this  de- 
fendant had  bought  the  same  from  her  husband  in  his  lifetime, 
and  that  in  1862  his  administrators  brought  suit  against  this 
defendant  and  others  to  compel  the  specific  execution  of  such 
purchase,  and  made  the  plaintiff  a  party  defendant  in  such  suit, 
and  caused  her  to  be  duly  notified  thereof;  that  in  such  suit 
a  commissioner  was  appointed,  who  conveyed  to  this  defend- 
ant said  parcel  No.  12 ;  that  defendant  disclaims  as  to  the  resi* 
due  of  said  lands ;  that  he  took  possession  of  parcel  No.  12 
in  the  lifetime  of  said  decedent,  and  has  had  possession  for 
ten  years,  claiming  the  entire  fee,  with  full  knowledge  of  the 
plaintiff,  who  has  lived  in  his  immediate  neighborhood,  and 
has  been  all  the  time  of  full  age  and  under  no  legal  disability. 
This  paragraph  contains  a  denial  of  all  the  allegations  of  the 
complaint  not  therein  admitted. 

3.  This  paragraph  states  the  same  &cts  as  the  second  para- 
graph, and,  also,  that  defendant  had  paid  $400  of  his  purchase- 
money  to  the  decedent  and  $400  to  his  administrators,  of 
which  last  sum  the  plaintiff  received  and  has  retained  a  part ; 
that  five  years  after  the  last  mentioned  payment  said  dece- 
dent's estate  was  finally  settled,  and  the  residue  of  his  real 
estate  was  divided  between  his  heirs  and  the  plaintiff;  that, 
although  the  plaintiff  knew  all  the  facts  aforesaid,  she  fraudu- 
lently foiled  to  notify  the  defendant  of  her  claim,  but  stood 
by  and  made  no  objection  to  the  defendant  taking  possession, 
making  improvements  and  claiming  the  fee  simple.     To  this 
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paragraph  are  annexed  a  certified  copy  of  the  proceedings  in 
said  suit  for  specific  performance,  and  a  copy  of  the  deed  of 
the  cominissioner  conveying  to  the  defendant  and  his  heirs- 
and  assigns  said  parcel  No.  12,  to  have  and  to  hold  iTorever  as. 
fully  and  completely  as  the  said  James  J.  Pruitt  had  held  it 
at  the  time  of  his  death.  This  paragraph  also  contained  al- 
legations that  were  stricken  out  on  motion^  to  wit^  that  when 
defendant  accepted  said  deed  he  believed  he  was  acquiring  the^ 
entire  fee  simple^  and  knew  nothing  of  the  plaintiif 's  claim ;. 
and  that  said  decedent  died  seized  of  1,600  acres  of  land^ 
worth  $50,000,  of  which  450  acres  were  sold  to  make  assets^ 
This  paragraph  also  contains  a  denial  of  all  facts  alleged  iii< 
the  complaint  and  not  therein  admitted. 

The  plaintiff  demurred  to  the  second  and  third  paragraphs: 
of  this  separate  answer^  and  these  demurrers  were  overruled^ 

The  plaintiff  replied  to  said  joint  answer  in  five  paragraphs^ 
aad  to  said  separate  answer  in  four  paragraphs.  The  replies, 
to  the  joint  answer  consist,  chiefly,  of  the  general  denial  and 
of  admissions  and  denials  of  facts  averred  in  the  answer.  They 
state  that  plaintiff  n^ver  received  or  receipted  for  any  of  said 
parchase-money ;  that  all  of  said  purchase-money  was  used 
in  payment  of  debts,  together  with  money  collected  by  said 
administrators  out  of  the  rents  and  profits  of  the  lands,  and 
that  she  leceipted  for  her  share  only  of  the  residue  of  the 
money  so  collected,  to  wit,  $2,156.66;  that  the  plaintiff  was 
a  party  to  the  proceeding  to  sell  the  lands  as  required  by  stat- 
ute, and  was  notified  by  the  usual  publication  ;  that  in  no  part 
of  said  proceedings  was  there  any  representation  or  claim  thati 
the  plaintiff's  interest  as  widow  was  to  be  sold ;  that  she  never 
consented  to  the  sale  of  her  interest,  and  that  the  estate  wa9 
abundantly  able  to  pay  all  its  debts  without  the  sale  of  plain- 
tiff's interest;  that  in  said  proceeding  to  sell  she  was  de- 
&ulted,  and  that  said  sale  was  a  private  sale  on  a  notice  that 
the  land  would  be  sold,  without  defining  what  interest  would 
be  sold. 

The  plaintiff  replied  to  said  separate  answer  in  four  para* 
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graphs.  These  replies  consisted  of  the  general  denial  and 
admissions  and  special  denials  of  the  facts  stated  in  said  sep- 
arate answer.  They  averred  that  the  plaintiff  never  took  any 
of  the  purchase-money  of  parcel  No.  12,  and  never  signed 
any  receipt  for  her  distributive  share^  and  never  authorized 
Any-body  to  do  so  for  her ;  that  the  proceeds  of  said  sale  were 
used  to  pay  debts;  that  the  rents  and  profits  of  the  decedent's 
land  collected  by  said  administrators  were  $9^551.78;  that 
plaintiff  received  and  receipted  for  (2^1 56.66^  which  was  her 
share  of  the  residue  of  saijl  rents  and  profits  after  the  debts 
were  paid ;  and  that  in  said  suit  for  specific  peribrmance  neither 
the  petition^  nor  the  order  for  a  deed^  nor  the  deed  contained 
any  representation  that  the  plaintiff's  one-third  of  said  land 
was  to  be  conveyed,  nor  that  the  court  had  any  jurisdiction  to 
require  the  same  to  be  conveyed. 

Afterwards,  by  leave  of  court,  the  defendants,  except  John 
A.  Thompson,  filed  across  complaint  against  the  plaintiff  and 
others,  setting  up,  substantially,  the  same  &cts  pleaded  in  the 
fourth  and  fifth  paragraphs  of  the  joint  answer.  A  demurrer 
to  this  cross  complaint  was  sustained ;  its  prayer  was  that  the 
plaintiff's  share  of  said  lands,  as  widow,  be  assigned  to  her 
in  the  other  lands  of  which  the  decedent  died  seized.  The 
appellants,  in  their  brief,  say :  "  We  pleaded  by  way  of  cross 
complaint  for  greater  safety,  but  did  not  think  then^  nor  do 
we  think  now,  that  it  was  necessary." 

The  issues  were  tried  by  a  jury,  who  returned  the  follow- 
ing verdict :  "We,  the  jury,  find  for  the  plaintiff  Jane  Pruitt 
as  to  all  the  defendants." 

The  defendant  John  A.  Thompson  moved  for  a  new  trials 
and  the  other  defendants  moved  jointly  for  a  new  trial.  These 
motions  were  overruled,  judgment  was  rendered  upon  the  ver- 
dict that  the  plaintiff  is  the  owner  of  one-third  of  the  lands 
in  controversy,  and  for  partition  and  for  the  appointment  of 
commissioners  of  partition.  These  commissioners  afterwards 
made  their  report  of  partition,  which  was  confirmed  by  the 
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court,  and  final  judgment  was  rendered  for  the  plaintiff.    The 
defendants  appealed.     They  assign  errors : 

1.  In  overruling  the  demurrer  to  the  complaint. 

2,  3  and  4.  In  sustaining  the  demurrers  to  the  second  and 
third  paragraphs  of  the  joint  answer  of  all  the  defendants  ex- 
cept John  A.  Thompson. 

5.  In  sustaining  the  motion  to  strike  out  parts  of  said  joint 
answer. 

6.  In  sustaining  the  motion  to  strike  out  part  of  the  sepa- 
rate answer  of  John  A.  Thompson. 

7.  In  sustaining  the  demurrer  to  the  cross  complaint. 

8.  In  overruling  the  motion  of  John  A.  Thompson  for  a 
new  trial. 

9.  In  overruling  the  motion  for  a  new  trial  of  all  the  de- 
fendants except  John  A.  Thompson. 

The  first  of  these  specifications  of  error  is  not  alluded  to 
in  the  appellants'  brief;  it  is^  therefore^  regarded  as  waived. 
The  seventh  specification  is  expressly  waived  by  the  appellants. 

The  principal  question  in  the  case  is,  can  an  administrator^ 
without  the  widow's  consent,  sell  her  interest  in  the  land  of 
which  her  husband,  the  decedent,  died  seized,  in  order  to  make 
assets  to  pay  the  decedent's  debts? 

Section  17  of  the  statute  of  descents  declares  that  '^  If  a 
hosband  die  testate,  or  intestate,  leaving  a  widow,  one-third 
of  his  real  estate  shall  descend  to  her  in  fee  simple,  free  from 
all  demands  of  creditors."     1  R.  S.  1876,  p.  411.' 

Section  75  of  the  ^decedents' act  declares  that  "Whenever 
any  executor  or  administrator  shaill  discover  that  the  personal 
estate  of  the  decedent  is  insufficient  to  pay  the  liabilities 
thereof,  the  court  having  jurisdiction  shall  order  to  be  sold 
the  whole  or  any  part  of  the  real  estate  of  the  deceased."  2 
B.  8. 1876,  p.  519. 

These  sections  give  the  court  no  authority  to  sell  the  wife's 
land.  When  the  husband  dies  his  wife's  one-third  is  no 
longer  "  the  real  estate  of  the  deceased."  The  statute  requires 
Vol.  88.— 12 
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that  the  proceeding  to  sell  shall  be  by  petition,  which  shall 
contain  "A  description  of  the  real  estate  of  the  deceased,  lia- 
ble to  be  made  assets  for  the  payment  of  his  debts,  or  so  much 
thereof  as  the  executor  or  administrator  may  deem  it  necessary 
to  sell."     Sec.  75,  supra,  clause  3. 

In  this  case  the  petition  stated  that  the  decedent  died  seized 
of  the  land,  etc.,  leaving  a  widow.  That  was  equivalent  to  a 
statement  that  only  two-thirds  of  it  was  liable  to  be  made- 
assets.  It  notified  the  court  and  all  parties  in  interest  to  that 
effect,  as  fully  as  if  the  language  had  been  that  of  clause  3,. 
supra,  and  had  stated  expressly  that  the  land  to  be  sold  was 
two-thirds  of  the  land  described.  So  the  notice  of  the  appli- 
cation to  sell  stated  that  the  administrators  had  filed  their 
petition  to  sell  the  real  estate  of  the  decedent,  nothing  more. 
Such  a  petition  and  notice  did  not  inform  the  widow  of  ai> 
intended  attack  upon  her  rights,  and  she  was  guilty  of  no 
laches  in  foiling  to  appear  in  the  proceeding.  She  had  a  right  < 
to  presume  that  the  land  liable  to  be  made  assets  was  the  only 
subject  of  the  petition,  and  against  such  a  petition  she  had 
no  defence.  But  the  administrators  made  a  sale  and  the  court 
confirmed  it,  and  the  commissioner  of  the  court  made  deeds- 
to  the  purchasers,  "  to  have  and  to  hold  as  fully  and  com- 
pletely as  the  said  John  J.  Pruitt  had  and  held  in  his  lifetime 
and  at  the  time  of  his  death." 

In  Hanlon  v.  Waterbury,  31  Ind.  168,  the  petition,  as  ia 
the  present  case,  stated  that  the  decedent  left  a  widow,  and 
the  land  was  sold  as  in  the  present  case.  This  court  said : 
"  The  widow's  interest  was  not  liable  for  the  decedent's  debts. 
The  court' did  not  decree  its  sale,  and  could  not  legally  do  so." 
The  court  further  said :  "  The  petition  *  stated  the  fact  that 
the  decedent  left  the  appellee,  his  widow,  surviving ;  and 
the  purchasers  *  must  be  presumed  to  have  known  that  she 
was  entitled  to  one  undivided  third  of  the  lots,  which  was  not 
subject  to  sale  for  the  payment  of  the  husband's  debts ;  and 
hence  they  can  not  claim  to  be  purchasers  in  good  fisiith,  be- 
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lieving  they  were  thereby  acquiring  unencumbered  titles  to 
the  whole  of  the  lots." 

In  TJnfned  v.  Heberer,  63  Ind.  67,  where  a  widow  had  been 
de&ulted  in  an  action  of  foreclosure,  she  being  made  a  party 
as  an  heir,  nothing  being  stated  in  the  complaint  as  to  her 
right  as  widow,  this  court  said :  '^  When  the  said  Anna  made 
de&ult  in  the  action  for  foreclosure,  nothing  was  taken  against 
her  as  confessed,  nor  could  have  been,  which  was.  not  alleged 
in  the  complaint;  and.  as  nothing  was  alleged  hostile  to  her 
claim  as  widow,  it  follows  that  nothing  concerning  her 
claim  as  such  widow  was  concluded  agaii'ist  her  by  the  judg* 
ment."  So  rn  MUiott  v.  FraJceSy  71  Ind.  41 2,  where  the  widow 
died  after  devising  her  one-third,  and  there  was  a  proceeding 
to  sell  the  husband's  land  to  make  assets,  and  the  widow  and 
her  devisees  were  made  parties  as  heirs  of  the  husband,  and 
a  sale  had  been  made  of  all  the  land,  this  court  said  the 
court  had  no  power  to  order  the  sale  of  more  than  two-thirds 
of  the  land  for  the  payment  of  the  decedent's  debts.  If  the 
order  of  sale  purported  to  authorize  and  direct  the  sale  of  the 
whole  tract,  it  was  simply  inoperative  and  void  as  against  the 
interest  which  descended  to  the  widow.  See,  also,  Armstrong 
V.  OaviU,  78  Ind.  476. 

These  cases  show  that,  in  Indiana,  under  the  ordinary  stat- 
utory proceeding  to  sell  a  decedent's  land  to  make  assets,  the 
attempted  sale  of  the  widow's  land  is  a  mere  nullity  and  has 
no  effect  upon  her  rights.  She  remains  a  tenant  in  common 
with  the  purchaser.  His  possession  prima  facie  is  not  adverse 
to  her  title.  He  not  only  has  no  title,  but  as  against  her  he 
has  no  color  of  title,  because,  as  stated  in  Ilardon  v.  TFa^er- 
6ury,  supra,  he  is  a  purchaser  with  notice  of  her  claim.  In 
the  case  just  cited  it  appeared  that  the  $300  allowed  the  wife 
by  statute  was  received  by  her  out  of  the  proceeds  of  the  sale. 
This  court  held  that  she  was  not  thereby  estopped  from  assert- 
ing her  right  to  her  one-third  of  the  land,  which  was  not  lia- 
ble to  the  husband's  debts. 

In  Elliott  V.  FrakeSj  supra,  it  was  held  that  the  fact  that 
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the  devisees  of  the  widoVs  one-third,  who  were  also  the  heirs 
of  the  husband,  had  received  as  heirs  their  distributive  shares 
of  the  proceeds  of  the  sale  did  not  estop  them  from  asserting 
their  title  as  devisees  against  the  purchaser  at  such  sale.  .See 
also,  as  to  the  question  of  estoppel,  UnfrieA  v.  Heherer,  supra, 
where  it  was  held  that  an  answer,  that  the  plaintiffs  were  pres- 
ent at  the  sheriff's  sale  and  permitted  the  defendants  to  become 
the  purchasers,  without  setting  up  any  claim  on  their  part, 
was  insufficient. 

The  appellants  claim  that  four  questions  arise  in  this  case, 
of  which  the  first  is,  Can  the  sale  ordered  by  the  court  be  col- 
laterally attacked?  The  answer  to  this  is,  as  shown  by  the 
foregoing  authorities,  that  the  sale  is  undoubtedly  valid  as  to 
the  land* of  the  decedent,  which  was  liable  to  be  sold  for  the 
payment  of  his  debts ;  but  it  did  not  purport  to  be  a  sale  of 
the  wife's  laud,  and  had  no  effect  upon  her  interest. 

The  second  question  is,  is  the  widow  barred  by  the  fourth 
specification  of  the  statute  of  limitations,  section  211  of  the 
code  of  1852?    That  specification  is  as  follows: 

"  Fourth.  For  the  recovery  of  real  property  sold  by  execu- 
tors, administrators,  guardians  or  commissioners  of  a  court, 
upon  a  judgment  specially  directing  the  sale  of  property  sought 
to  be  recovered,  brought  by  a  party  to  the  judgment,  his  heirs, 
or  any  person  claiming  a  title  under  a  party,  acquired  after  the 
date  of  the  judgment — within  five  years  after  the  sale  is  con- 
firmed." 

The  interest  sought  to  be  recovered  in  this  suit  is  the  wife's 
interest  in  the  land  of  which  her  husband  died  seized;  that 
interest  was  not  *^  specially  directed  to  be  sold."  The  sale  of 
it  was  neither  applied  for  nor  ordered,  and  no  question  of 
color  of  title  as  to  the  land  of  the  wife  arises.  The  fourth 
specification,  supra,  is  not  applicable  to  this  case. 

The  third  question  is,  is  the  widow  estopped  ?  The  cases 
already  cited  show  that,  in  Indiana,  in  cases  like  the  present 
case,  the  mere  receipt  of  the  proceeds  of  the  sale,  as  part  of  her 
distributive  share  of  the  husband's  estate,  will  not  create  an 
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estoppel,  and  that  even  presence  at  sach  a  sale  without  objec- 
tion will  not  work  an  estoppel.  Certainly,  the  widow  could 
not  be  estopped  by  any  representations  of  the  administrators, 
and  there  is  nothing  in  any  non-action  of  the  widow  from 
which  her  consent  to  the  sale  could  be  presumed,  or  which 
had  any  tendency  to  mislead  the  purchasers,  who  had  from 
the  petition  ample  notice  to  put  them  upon  enquiry  as  to  the 
widow^s  rights. . 

The  fourth  question  is,  is  the  widow  in  equity  compellable 
to  take  her  interest  in  the  land  of  the  decedent  now  owned 
by  his  heirs  ? 

The  case  of  Hardon  v.  Waterbury,  supray  shows  that  there  is 
no  power  to  set  over  any  one  of  several  tracts  to  a  widow  in  lieu 
of  her  interest  in  each,  without  her  consent.  A  woman  can 
not  be  deprived  of  her  land  without  her  own  fault  and  with- 
out her  consent,  express  or  implied.  As  to  the  claim  that  the 
receipt  of  the  proceeds  of  the  sales  by  the  woman  amounted 
to  a  ratification  of  the  sale,  the  receipt  of  such  proceeds  was 
denied  by  the  replies,  and  the  verdict  of  the  jury  thereon  was 
in  fiivor  of  the  plaintiff. 

It  sufficiently  appears  from  what  has  been  said  that  there 
was  no  error  in  any  of  the  matters  embraced  in  the  second, 
third,  fourth,  fifth  and  sixth  specifications  of  the  assignment 
of  errors. 

The  first  and  seventh  specifications  having  been  heretofore 
disposed  of,  the  only  remaining  matters  to  be  considered  are 
the  eighth  and  ninth  specifications,  alleging  error  in  overrul- 
ing the  motions  for  a  new  trial.  Upon  the  joint  motion  for 
a  new  trial  the  appellants,  in  their  brief,  make  the  following 
statement :  "  The  grounds  of  the  motion  relate  principally  to 
the  instructions  given  and  evidence  admitted  and  excluded. 
The  motion  for  a  new  trial  and  the  bill  of  exceptions  show 
the  evidence  offered  and  excluded,  and  the  instructions  re- 
fused and  given,  in  regard  to  which  complaint  is  made.  We 
do  not  care  to  particularize  as  to  these  rulings.  The  most 
casual  reading  of  those  portions  of  the  transcript  to  which 
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Vfe  have  directed  attention  will  show  that  the  court  below 
erred  in  overruling  the  motion  for  a  new  trial,  unless  we  are 
altogether  mistaken  in  our  views  of  the  law  heretofore  ex- 
pressed/^ 

Such  a  statement  as  this  is  not  a  discussion  of  the  error  Its- 
signed  in  overruling  the  motion.  Where  reasons  for  a  new 
trial  are  not  discussed  in  the  brief  they  are  regarded  as  waived. 
Mackenzie  v.  Board,  etc.,  72  Ind.  189 ;  English  v.  State,  ex  rel., 
81  Ind.  455.  Certainly,  upon  such  a  general  presentation, 
the  court  is  not  required  to  state  at  length,  the  particular  rul- 
ings ;  it  is  enough  to  say  that  it  appears  from  what  has  been 
already  said,  that  the  appellants  were  "  mistaken  in  their  views 
of  the  law,^^  and  that  no  error  was  committed  in  overruling  the 
joint  motion  for  a  new  trial ;  and  we  think  it  sufficiently  ap- 
pears, from  what  has  been  heretofore  said,  that  there  was  no 
error  in  overruling  the  separate  motion  for  a  new  trial.  We 
find  no  error  in  the  record.  The  judgment  ought  to  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants^ 


No.  9957. 

Austin  et  al.  v.  Earhart,  Executor. 

SuPEEUE  Court. — Astignment  of  Error, — Special  Verdict. — An  assignment  of 
erpor,  that  "  the  court  erred  in  its  conclusions  of  law  on  the  facts  found 
by  the  jury,"  the  jury  having  returned  a  special  yerdict,  presents  no  ques- 
tion  in  the  Supreme  Court.  Statements  of  conclusions  #f  law  upon  a 
special  yerdict  can  not  properly  be  made. 

From  the  Tippecanoe  Circuit  Court. 

if.  Jones,  J.  L.  Miller,  M.  W.  Miller  and  F.  B.  Everett,  for 
appellants. 

8.  P.  Baird,  for  appellee. 
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Elliott,  J. — The  jury  in  this  case  returned  a  special  ver- 
dict on  which  judgment  was  entered  in  favor  of  the  appellee. 
The  only  error  assigned  is  in  these  words :  "  The  court  erred 
in  its  conclusions  of  law  on  the  facts  found  by  the  jury.'^  It 
is  clear  that  no  question  is  presented  by  this  assignment. 
There  are  no  conclusions  of  law  stated  on  the  verdict,  although 
there  is  a  general  recital  in  the  bill  of  exceptions  to  that  effect, 
and,  therefore,  no  foundation  for  the  assignment,  even  if  the 
practice  were  conceded  to  be  a  proper  one.  There  is,  how- 
ever, no  rule  of  practice  authorizing  the  statement  of  conclu- 
sions upon  special  verdicta,  with  a  view  of  excepting  to  them. 
The  statute  on  this  subject  applies  only  to  special  findings 
made  by  the  court,  and  has  no  application  to  special  verdicts. 
The  statement  of  conclusions  of  law  on  a  special  verdict  would 
have  been  an  unmeaning  act,  and  could  not,  of  course,  supply 
any  foundation  for  an  exception. 

There  is  no  difficulty  in  presenting  questions  upon  the  rul- 
ings of  the  court  on  special  verdicts.  It  may  be  done  in  two 
ways,  if  not  more,  namely,  by  moving  for  judgment  thereon, 
and  properly  reserving  an  exception,  and  by  excepting  to  the 
sustaining  of  the  adverse  party's  motion  for  judgment. 

Judgment  affirmed. 


No.  9635. 

Beard  v.  Hand. 

Befebee. — Agreement  ofSubmimon. — A  caase  not  at  issue  was,  in  1879,  re- 
ferred bj  written  agreement  to  one  D.,  as  a  master  commissioner,  to 
complete  the  issues  and  take  the  evidence,  report  his  conclusions  on  the 
proofs,  and  also  hia  conclusions  upon  the  law  applicable  to  the  facts 
proved,  and  submit  the  same  at  a  subsequent  term  of  the  court.  ' 

Beid,  that  this  was  a  reference,  under  sec.  349,  et  seq.^  of  the  code  of  1852, 
B.  8. 1881,  sec.  556-558. 

Same. — Report. — Evidence, — Record, — Rulings  on  Demurrer. —  In  such  case 
the  master  had  no  authority  to  report  the  evidence,  and  the  fact  that  he 
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did  80  did  not  make  it  a  part  of  the  record ;  nor  was  it  a  defect  in  his  re- 
port,  that  it  did  not  show  rulings  upon  demurrer  to  pleadings. 

Practice. — Pleading. — Departure, — Demurrer. — Ofyjection  after  VerdicL — New- 
matter  in  a  reply,  constituting  it  a  departure,  can  be  reached  only  by 
demurrer,  and  objection  after  verdict  is  too  late. 

Same. — Bill  of  Exceptions. — Ciwte. — A  bill  of  exceptions  is  required  to  make 
a  motion  for  judgment  for  costs  a  part  of  the  record. 

From  the  Harrison  Circuit  Court, 

B,  P.  DouglasSy  8.  M.  Stockalager  and  L.  Jordan,  for  appel* 
lant. 

W.  N.  Tracewell  and  R.  J.  TraceweU,  for  appellee. 

Black,  C. — Before  the  issues  had  been  completed  in  thi» 
cause,  which  was  brought  by  the  appellee  against  the  appel- 
lant, it  was  referred,  upon  a  written  agreement  signed  by  the 
attorneys  of  both  parties,  which,  omitting  the  title  of  the 
cause  and  the  signatures,  was  as  follows : 

'^  It  is  hereby  agreed  between  the  plaintiff  and  the  defend- 
ant that  this  cause  is  hereby  submitted  to  the  Hon.  George 
W.  D^bo,  as  a  master  commissioner,  to  complete  the  issues 
in  said  cause  and  to  take  the  evidence  in  said  cause^  in  vaca- 
tion or  term  time,  and  report  his  conclusions  upon  the  proof 
so  taken,  as,  also,  his  conclusions  upon  the  law  applicable  to 
the  facts  proved  in  the  case,  and  that  he  submit  the  same  to 
the  Harrison  Circuit  Court  at  its  December  term,  1879.'* 

This  was,  in  effect,  a  reference  under  section  349,  et  seq,,  of 
the  code  of  1852,  the  referee  being  designated  as  a  master 
commissioner.  Shaw  v.  Kent,  11  Ind.  80;  Ware  v.  AdamSf, 
12  Ind.  359;  McClure  v.  McClure,  19  Ind.  185;  Beid  v^ 
State,  ex  rel.,  58  Ind.  406. 

The  pleadings  necessary  to  the  completion  of  the  issues  were 
filed  before  the  referee,  and  were  by  him  returned  with  his. 
report.  The  report,  besides  the  referee's  conclusions  of  fact 
and  of  law,  contained  large  portions  of  the  evidence  (whether 
all  that  was  taken  by  him  or  not  does  not  appear)  set  out,  not 
in  the  order  in. which  it  was  introduced,  but  each  portion  ia 
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GonnectioQ  with  the  finding  of  fact  which  it  illustrated.  It 
was  unnecessary^  under  the  agreement  of  the  parties  and  the 
order  of  reference,  which  conformed  to  the  agreement,  as  well 
as  under  the  statute,  to  report  any  evidence.  But  the  referee'* 
couclusions  are  not  vitiated  by  the  presence  in  his  report  of 
evidence,  which,  however,  can  not  be  considered  by  us.  See 
Ware  v.  Adams,  supra;  Royal  v.  Baer,  17  Ind.  332. 

The  principal  question  argued  in  this  court,  having  beea 
presented  to  the  court  below  by  exceptions  to  the  report,  re- 
lates to  the  allowance  by  the  referee  of  a  certain  credit  to  the 
appellee  in  the  adjustment  of  partnership  accounts  of  the 
parties ;  and  the  ground  of  appellant's  objection  thereto  is 
that  this  item  of  credit  was  not  properly  embraced  in  the  is- 
sues submitted  to  the  referee.  The  item  was  included  in  the 
issues.  Whether  it  was  embraced  in  the  cause  of  action  stated 
in  the  complaint,  about  which  there  is  dispute,  we  need  not 
decide.  It  was  distinctly  stated  in  the  reply.  Appellant,  in- 
sisting that  it  was  not  within  the  complaint,  contends  that^ 
therefore,  the  reply  was  a  departure.  But  if  a  defendant  go 
to  trial  without  objection  to  a  reply,  he  waives  objection 
thereto,  on  the  ground  of  departure.  The  objection  can  not 
be  made  after  verdict.  Prenatt  v.  Runyoriy  12  Ind.  174;  Mo- 
Aroy  v.  Wright,  25  Ind.  22 ;  New  v.  Wambach,  42  Ind.  456  ;. 
Hopkins  v.  Greensburg,  etc.,  Co.,  46  Ind.  187 ;  1  Chit.  PI.  678. 
And  the  report  of  the  referee  stands  as  a  verdict  or  finding. 
Section  350,  code  of  1852*;  section  24,  2  R.  S.  1876,  p.  324. 

It  is  stated  in  the  record  that  a  demurrer  to  the  reply  was. 
filed  before  the  referee,  and  the  demurrer  is  set  out ;  but  no 
ruling  upon  the  demurrer  is  shown.  No  objection  was  made 
in  the  court  below,  nor  has  any  been  urged  here,  because  of  a 
trial  without  a  decision  upon  the  demurrer;  indeed,  it  is 
claimed  by  counsel  for  appellant  in  their  brief,  that  the  de- 
murrer was  overruled.  No  question  is  befofe  us  as  to  the  suf- 
ficiency of  the  reply.  The  matters  stated  in  the  reply  were 
tried  before  the  referde,  and  after  his  report  had  been  returned 
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it  was  too  late  to  object  that  they  were  not  properly  embraced 
in  the  issues,  on  the  ground  of  departure.  The  referee  found 
appellee  entitled  to  this  credit.  We  can  not  examine  as  to 
the  correctness  of  this  finding,  the  evidence  not  being  be- 
ibre  us. 

Appellant  has  also  assigned  as  error  the  overruling  of  a 
motion  made  by  him  for  judgment  for  costs  upon  issues  de- 
termined in  his  favor  by  the  referee.  Of  this  it  is  sufficient 
to  say  that  the  question  is  not.  saved  by  bill  of  exceptions. 
Urton  V.  Luckeyy  17  Ind.  213;  Stale  v.  Saxon,  42  Ind.  484; 
Tilman  v.  Harter,  38  Ind.  1. 

We  find  no  available  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  affirmed,  at  the  costs  of 
appellant. 

On  Petition  for  a  Rehearing. 

Black,  C. — It  is  thought  by  counsel  for  appellant  that  in 
our  original  opinion  we  failed  to  dispose  of  the  third  excep- 
tion to  the  referee's  report,  which  was  as  follows : 

^^  Third,  That  the  master  has  imperfectly  executed  his 
powers,  in  that  he  has  not  reported  the  pleadings  filed  btfore 
him  in  order  to  complete  the  issues  in  the  cause,  nor  his  rul- 
ings thereon,  as  appears  from  the  files  returned  to  the  court 
with  his  report." 

Whether  it  is  proper  practice  to  submit  the  completion  of 
the  issues  in  a  cause  to  a  referee,  it  was  not  necessary  for  us 
to  decide.  We  may  remark,  however,  that  such  practice  does 
not  seem  to  be  contemplated  by  the  statute  in  relation  to 
referees,  or  to  be  in  harmony  with  our  system  of  procedure, 
and  that  this  case  illustrates  the  impolicy  thereof 

It  seems  to  haVe  been  intended  by  the  third  exception  to 
object  to  the  report  because  it  did  not  state  the  fact  of  the 
filing  of  the  several  pleadings  before  the  referee,  and  did  not 
state  the  rulings  made  by  him  in  making  up  the  issues.    The 
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especial  purpose,  as  appears  from  the  brief  of  counsel  for  the 
appellant,  was  to  object  because  the  referee  did  not  report  his 
ruling  upon  the  demurrer  to  the  reply. 

The  pleadings  set  out  in  the  record  as  having  been  returned 
by  the  referee  with  his  report  were  treated  by  counsel  in  their 
original  argument  as  papers  properly  in  the  record ;  it  is  only 
by  so  treating  them  that  it  can  be  pretended  that  a  demurrer 
was  filed.  It  was  not  pretended  that  any  paper  was  filed  be- 
fore the  referee  which  was  not  returned  with  his  report  and 
treated  by  him  and  by  the  court  as  a  paper  in  the  cause. 
No  harm,  then,  could  result  from  a  failure  to  set  out  in  the 
report  the  pleadings  filed  before  the  referee,  or  to  specially 
mention  the  filing  thereof. 

It  nowhere  appears,  nor  was  there  any  attempt  made  to 
show,  that  any  ruling  was  made  upon  said  demurrer,  or  that 
the  referee  made  any  ruling  upon  any  pleading.  The  men- 
tion made  of  such  rulings  in  the  exception  to  the  report  did 
not  show  that  there  were  any  such  rulings. 

It  seems  to  need  no  argument  to  prove  the  impossibility 
of  our  saying  that  the  court  erred  in  not  allowing  an  excep- 
tion to  the  report  for  its  failure  to  show  rulings  which  in  no 
manner  appear  to  have  been  made.  We  can  not  presume,  be- 
cause a  demurrer  appears  in  the  record,  that  there  was  a  rul- 
ing upon  it,  and  that  it  was  decided  against  a  certain  party, 
and  that  he  at  the  time  excepted  to  the  ruling.  We  must 
presume  that  the  action  of  the  court  was  right,  unless  the  con- 
trary properly  appears  by  the  record.  Besides,  the  referee  was 
not  required  by  the  parties  or  by  the  court  to  say  anything 
in  his  report  about  the  pleadings  filed  before  him,  or  his  rul- 
ings thereon. 

Peb  Curiam. — The  petition  for  a  rehearing  is  overruled. 


^-r 
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No.  9725. 

Brunk  et  al.  v.  Champ  £t  al. 

Replevin. —  Verdict. — Sheriff. — Execution. — In  an  action  of  replevin  against 
a  sheriff  and  execution  plaintiffs  for  property  levied  on  bj  virtue  of  an 
execution,  a  verdict  for  the  defendants  generally,  as  to  part  of  the  prop* 
erty,  is  not  contrary  to  law. 

From  the  Howard  Circuit  Court. 

N,  R.  lAnaday,  J.  W.  Kern  and  T.  A.  DeLandy  for  appellants. 
/.  (7.  Blacklidge  and  W.  E.  Blacklidge,  for  appellees. 

Franklin,  C. — Appellants  sued  appellees,  in  an  action  of 
replevin,  for  about  500  bushels  of  wheat.  Appellee  Duke,  a» 
the  sheriff  of  Howard  county,  Indiana,  by  his  deputy,  Stew- 
art, had  levied  executions  upon  the  wheat,  as  the  proper^  of 
Jacob  Brunk,  issued  upon  judgments  against  said  Jacob 
Brunk  and  in  favor  of  appellees  Champ  and  Goyer.  Appel- 
lants William  R.  Brunk  and  Arthur  F.  Brunk  claimed  to  be 
the  owners  of  the  wheat. 

The  defendants  answered  separately,  by  general  denials,  ex- 
cept Stewart,  who  filed  a  disclaimer  of  any  interest  in  the  mat- 
ters in  controversy,  and  he  was  discharged  without  costs. 

There  was  atrial  by  the  court;  a  finding  was  made  for  the 
plaintiffs  for  222  bushels  of  the  wheat,  of  the  value  of  $200, 
and  a  finding  for  the  defendants  for  289  bushels  of  the  ii^heat, 
of  the  value  of  $260.10 ;  and,  over  a  motion  by  the  plaintiffs 
for  a  new  trial,  judgments  were  rendered  accordingly^  and 
that  the  plaintiffs  recover  from  the  defendants  ten  tweYity- 
thirds  of  the  costs,  and  that  the  defendants  recover  from  the 
plaintiffs  thirteen  twenty-thirds  of  the  costs  in  the  case.  The 
error  assigned  is  the  overruling  of  the  motion  for  a  new  trial* 
The  reasons  stated  for  a  new  trial  are : 

1st.  The  finding  is  contrary  to  law. 

2d.  The  finding  is  not  sustained  by  the  evidence. 

Upon  the  first  reason  it  is  insisted  thatthe  finding  generally 
for  the  defendants,  for  a  part  of  the  property,  is  erroneous ; 
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that  it  should  have  been  for  the  sherifiF  alone ;  that  he  only 
had  a  right  to  the  possession  of  any  part  of  the  property  or 
any  interest  therein.  If  appellants  had  taken  this  view  of  the 
case  in  the  beginning  they  would  not  have  made  the  judg- 
ment plaintiffs  parties  to  this  action.  While  it  is  true  that  a 
return  of  the  property,  if  made  in  pursuance  of  the  judgment, 
bad  to  be  made  to  the  sheriff,  that  he  might  sell  it  for  the  bene- 
fit of  the  judgment  plaintiffs,  yet,  if  the  property  had  been 
disposed  of  (as  was  done  in  this  case)  by  the  plaintiffs  under 
their  replevin  proceedings,  and  a  return  of  the  property  could 
not  be  had,  then  the  judgment  plaintiffs  were  entitled  to  a 
judgment  for  the  value  of  the  property  so  awarded  to  be  re- 
tomed.  But  these  are  matters  to  be  regulated  by  the  judg- 
ment and  not  the  finding.  The  general  finding,  as  to  so  much 
of  the  property,  for  the  defendants,  was  right.  The  plaintiffs 
had  fiiiled  to  establish,  in  the  opinion  of  the  court,  their  right 
to  the  possession  of  so  much  of  the  property,  and  it  made  no 
difference  to  them  what  rights  or  interests  each  of  the  defend- 
ants might  have  in  the  possession  of  that  part  of  the  property. 
No  objection  is  or  was  made  to  the  form  or  substance  of  the 
judgment,  and  this  objection  to  the  finding  is  not  well  taken. 
If  the  finding  was  imperfect,  irregular,  uncertain,  ambiguous, 
or  contradictory,  the  remedy  was  by  a  motion  for  a  venire  de 
novo,  and  not  by  a  motion  for  a  new  trial ;  these  questions  can 
not  be  raised  for  the  first  time  in  this'court.  Cincinnati,  etc, 
R.  R.  Go.  v.  Washburn,  25  Ind.  259 ;  Bosseker  v.  Oravier,  18 
Ind.  44;  Marcus  v.  State,  26  Ind.  101 ;  Gulvck  v.  Qmnely, 
42  Ind.  134 ;  Leeds  v.  Bayer,  59  Ind.  289 ;  Brickley  v.  Weg- 
horn,  71  Iiid.  497 ;  Peed  v.  Brenneman,  72  Ind.  288 ;  Kealmg 
V.  Vansickle,  74  Ind.  529  (39  Am.  R.  \0\)y8praker  v.  Arm- 
strong,  79  Ind.  577. 

As  to  the  second  error  assigned,  the  evidence  is  long  and 
somewhat  conflicting.  We  have  given  it  a  careful  considera- 
tion, and  can  not  say  that  the  court  did  not  make  an  equitable 
division  of  the  wheat  between  the  parties. 

The  evidence  clearly  tended  to  support  the  finding  of  the 
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court.  If  erroneous;  we  think  the  error  is  in  favor  of  appel- 
lants^ and  one  of  which  they  can  not  complain.  There  is  no 
available  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  iu 
all  things  affirmed,  with  costs. 


No.  9740. 

Slussman  y.  Kensler,  Guardian,  et  al. 

Review  OP  Judgment. — OomplainL — Practice. — An  action  to  review  a  judg- 
ment can  not  be  maintained  for  an  error  in  the  form  of  it,  where  the 
complaint  upon  which  it  is  rendered  is  sufficient  to  entitle  the  plaintifiT 
to  some  relief. 

Same. — Exceptions. — Where  no  objection  is  made  or  exception  reserved  to 
rulings  made  during  the  trial,  or  on  the  overruling  of  the  motion  for  a 
new  trial,  a  bill  to  review  the  judgment  can  not  be  sustained  on  the- 
ground  of  error  in  such  rulings. 

From  the  Whitley  Circuit  Court. 

A.  C.  Olemans  arid  O.  Glemans,  for  appellant. 
W,  Olds,  for  appellees. 

Elliott,  J. — The  complaint  of  appellant  seeks  the  review 
of  a  judgment  rendered  against  him  in  an  action  instituted  by 
the  appellees- 
It  is  said  that  the  complaint  in  the  original  action  is  insuf- 
ficient,  because  it  affirmatively  shows  that  the  person  for  whom 
appellant  undertook  as  surety  had  faithfully  accounted  for  all 
money  that  had  come  into  his  hands  as  guardian,  but  in  this 
counsel  are  in  error.  It  is  averred  that  the  guardian  received 
$175,  for  which  he  failed  to  account.  The  complaint  is  some- 
what uncertain,  but  the  remedy  for  this  defect  was  by  motion^ 
and  not. by  demurrer. 

Where  there  is  nothing  more  than  an  error  in  the  form  of 
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the  judgment,  and  there  is  a  complaint  entitling  the  plaintiff 
to  some  relief,  a  bill  of  review  will  not  lie.  Baddeley  v.  Pat- 
ters(m,  78  Ind.  157. 

Where  no  objection  is  made  or  exception  reserved  to*  rul- 
ings made  during  the  progress  of  a  trial^  or  on  the  motion  for 
a  new  trial^  an  action  to  review  the  judgment  can  not  be  main- 
tained upon  the  ground  that  there  was  error  in  such  rulings*^ 
A  bill  of  review  can  not  create  error. 

Judgment  affirmed.  ' 


No.  10,162. 

Hamilton  v.  Reynolds,  Administrator. 

Bahkruptcy. — Discharge, — A  discharge  in  bankruptcy  does  not  release  the 
bankrupt  from  his  indebtedness  to  the  United  States. 

Sake. — ^rincipahand  Surety, — Where  a  surety  upon  a  bond  to  the  United 
States  has,  as  such  surety,  paid  money  to  the  Government,  and  afterwards- 
the  principal  has  been  adjudged  a  bankrupt  and  discharged  as  such,  the 
fact  that  the  claim  of  the  Goyernment,  if  unpaid,  would  not  have  been 
barred  by  the  discharge,  will  not,  of  iUsclf,  entitle  the  surety  to  an  action 
against  the  bankrupt  to  recover  the  money  so  paid. 

Same. — Fraud, — PUading, — A  reply  to  an  answer  of  discharge  in  bank> 
mptcy,  which  seeks  to  avoid  the  discharge,  upon  the  ground  that  the 
debt  sued  on  was  created  by  the  fraud  of  the  bankrupt  (K  S.  U.  S.,  sec. 
5117),  must  aver  the  facts  which  constitute  actual  fraud  involving  in- 
tentional wrong. 

From  the  Marion  Circuit  Court. 

if.  Daiky  and  W.  N.  Pickerill,  for  appellant. 

W.  W.  Herod  and  F.  Wiyiter,  for  appellee. 

Black,  C. — ^The  appellant  filed  his  claim  against  the  estate 
of  Silas  F.  Reynolds,  deceased,  for  a  certain  sum,  with  inter- 
est thereon  from  October  1st,  1875,  "for  and  on  account  of 
money  paid  for  the  use  and  benefit  of  said  Reynolds  to  the 
Government  of  the  United  States,  and  for  money  paid  to  the 
Government  of  the  United  States,  as  surety  for  said  Reynolds.'* 
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The  appellee,  administrator  of  said  estate,  answered  that 
fiaid  Silas  F.  Reynolds,  upon  his  own  petition,  was  adjudged 
a  bankrupt  by  the  District  Court  of  the  United  States  for  the 
district  of  Indiana,  on  the  23d  of  April^  1878;  that,  on  the 
10th  of  May,  1879-,  he  was  by  said  court  discharged  from  all 
debts  provable  against  his  estate  under  said  bankruptcy,  which 
existed  at  the  former  date,  a  copy  of  the  discharge,  in  the  pre* 
scribed  form^  being  set  out ;  and  that  the  appellant's  claim 
accrued  prior  to  said  date  of  adjudication,  and  was  then  a  debt 
provable  against  said  estate  in  bankruptcy. 

The  appellant  replied  in  three  paragraphs,  the  first  of  which 
was  afterward  withdrawn.  Demurrers  to  the  second  and  third 
paragraphs  were  sustained,  and,  the  appellant  refusing  to  plead 
further,  judgment  was  rendered  for  the  appellee. 

Appellant  has  assigned  as  errors  the  rulings  upon  said  de- 
murrers, but  only  the  question  of  the  sufficiency  of  the  third 
paragraph  of  the  reply  is  argued.  In  that  paragraph  it  was 
alleged  that  the  claim  sued  on  accrued  as  folloAvs:.Said  Silas 
F.  Reynolds  was  desirous  of  obtaining  a  license  from  the 
United  States  Government,  under  the  revenue  laws  thereof, 
to  manufacture  cigars  at  the  city  of  Indianapolis.  To  do  so, 
it  was  necessary,  under  said  revenue  laws^  for  him  to  give 
bond  that  he  would  discharge  all  the  duties  required  of  him 
by  said  laws.  Thereupon  appellant  became  his  bondsman  to 
the  United  States  Government,  for  the  fisiithful  performance 
of  the  duties  required  of  him  by  said  revenue  laws,  as  a  cigar 
manufacturer.  The  bond  was  accepted  and  approved  by  the 
officers  of  the  United  States  Government  authorized  to  do  so. 
Said  Silas  F.  Reynolds  did  not  comply  with  the  requirements 
of  the  laws  of  the  United  States  as  such  cigar  manufacturer, 
but  in  his  business  was  found  by  the  authorities  under  the 
laws  of  the  United  States  to  have  defrauded  the  government 
out  of  the  amoui^t  sought  by  the  appellant  to  be  proved  against 
the  estate  of  said  decedent.  By  reason  of  such  fraud  by  said 
Silas  F.  Reynolds,  judgment  was  rendered  in  the  United 
States  Circuit  Court  against  him  and   the  appellant  as  his 
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bondsmaD,  for  the  amount  herein  claimed,  and  appellant  was 
compelled  to  pay  and  did  pay  off  said  judgment. 

A  discharge  in  bankruptcy  does  not  release  the  bankrupt 
from  his  indebtedness  to  the  United  States.  United  States  v. 
Herron,  20  Wal.  251 ;  Reed  v.  Emory,  1  S.  &  R.  339.  But 
where  a  surety  upon  a  bond  to  the 'United  States  has,  as  such 
surety,  paid  money  to  the  Government,  and  afterwards  the 
principal  has  been  adjudged  a  bankrupt  and  discharged  as 
such,  the  &Lct  that  the  claim  of  the  Government,  if  unpaid, 
would  not  have  been  barred  by  the  discharge,  will  not,  of  it- 
self, entitle  the  surety  to  an  action  against  the  discharged 
bankrupt  to  recover  the  money  so  paid.  Iteed  v.  Emory, 
supra;  Kerr  v.  Hamilton,  1  Cranch  C.  C.  546. 

We  do  not  understand  the  appellant  as  denying  this  propo- 
sition, but  he  bases  his  claim  that  the  intestate  was  not  dis- 
charged upon  the  provision  of  section  33  of  the  bankrupt  law, 
being  section  5117,  R.  S.  U.  S.,  that  "No  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation 
as  a  public  officer,  or  while  acting  in  any  fiduciary  character, 
shall  be  discharged  by  proceedings  in  bankruptcy."  It  is 
contended  that  the  claim  sued  on  was  a  debt  created  by  the 
fraud  of  the  bankrupt. 

In  Jones*  Ex^rs  v.  Clark,  25  Grat.  642,  cited  by  counsel  for 
appellant,  it  was  held  that  the  word  "fraud"  in  said  section  33 
applied  to  implied  fraud  as  well  as  to  actual  fraud ;  but  the 
Supreme  CJourt  of  the  United  States,  whose  decisions  should 
be  regarded  as  the  highest  authority  in  such  a  matter,  in  re- 
viewing the  decision  of  the  Virginia  court,  held,  in  NeaJ  v. 
Clark,  95  U.  S.  704,  that  "  fraud  "  in  that  section  meant  posi- 
tive fraud,  or  fraud  in  fact,  involving  moral  turpitude  or  in- 
tentional wrong,  as  does  embezzlement,  and  not  implied  fraud, 
or  fraud  in  law,  which  may  exist  without  the  imputation  of 
bad  fiiith  or  immorality. 

So,  in  Hennequin  v.  Clews,  77  N.  Y.  427  (33  Am.  R.  641), 
it  was  held  that  "  fraud,"  in  said  section  33,  meant  an  active, 
Vol.  88.— 13 
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express  fraud^  not  one  implied  from  an  unjustifiable  or  illegal 
act.  To  the  same  effect  are  Shattuck  v.  Haworth,  91  Pa.  St.. 
449;  Rowe  v.  GuiUeaume,  18  Hun,  556. 

In  Broadnax  v.  Bradfoi'd,  50  Ala.  270,  it  was  thought  that 
intention  to  deceive  was  an  essential  element  of  the  fraud  con- 
templated by  said  section  33. 

In  view  of  the  connection  in  which  the  word  is  used,  an'J 
in  consideration  of  the  general  purpose  of  the  bankrupt  law^ 
we  think  that  reason,  as  well  as  the  weight  of  authority,  re- 
quires  that  the  word  should  be  construed  to  mean  actual  fraud,, 
involving  intentional  wrong.  It  being  the  office  of  a  plead- 
ing to  allege  facts,  and  not  legal  conclusions,  it  is  not  enough 
for  a  party  who  relies  upon  fraud  as  a  cause  of  action  or  as  a 
defence,  to  say  in  pleading  that  there  was  fraud,  or  to  char- 
acterize a  transaction  as  fraudulent;  he  must  state  the  facts, 
supposed  to  constitute  fraud.  This  rule  of  pleading  has  oflen 
been  stated  by  this  court.  Over  v.  Hetherinffton,  66  Ind.  365  ; 
Joed  V.  WUliama,  42  Ind.  565  (13  Am.  R.  377);  Han}  v. 
Qreve,  34  Ind.  18 ;  Darnell  v.  Rowland,  30  Ind.  342 ;  Oarry 
V.  Keyser,  30  Ind.  214. 

Referring  to  the  reply  under  discussion,  it  is  observed  that 
it  is  alleged  that  the  intestate  did  not  comply  with  th'e  re- 
quirements of  the  laws  of  the  United  States  as  a  cigar  manu- 
facturer, but  what  acts  or  omissions  constituted  his  failure 
are  not  stated.  There  is  no  direct  charge  of  fraud,  even  by 
the  general  use  of  that  word.  It  is  said  that  he  was  found  by 
the  authorities  to  have  defrau4ed  the  Government  out  of  a 
certain  sum,  and  that  by  reason  of  such  fraud  judgment  wa» 
rendered  against  him.  The  issue  of  fact  involved  in  the  judg- 
ment is  not  stated. 

Unless  it  must  be  concluded,  because  a  judgment  was  ren- 
dered against  the  intestate  and  the  appellant,  as  his  surety, 
upon  the  bond  required  of  the  intestate  as  a  cigar  manufac- 
turer, and  the  judgment  was  paid  by  the  appellant,  that,  there- 
fore, the  appellant's  claim  was  for  a  debt  created  by  fraud,  it 
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can  not  be  said  that  the  reply  showed  that  the  debt  was  so 
created. 

The  bond  of  such  a  manufacturer  njust  be  conditioned  as  pro- 
vided in  section  3387,  B.  S.  U.  S.  Besides  many  particular 
stipulations^  it  must  be  conditioned  generally  that  he  shall 
comply  with  all  the  requirements  of  law  relating  to  the  manu- 
fiicture  of  cigars.  We  can  not  say  that  actual  fraud,  purposed 
wrong,  must  be  established  in  every  action  on  such  a  bond. 
It  has  been  decided  that  where  a  judgment  has  been  recovered 
for  a  debt  created  by  fraud,  and  the  record  shows  it  to  have 
been  so  created,  the  question  whether  the  debt  was  so  cre- 
ated is  concluded  by  the  judgment,  and  the  discharge  6f  the 
judgment  defendant  in  bankruptcy  will  not  release  him  from 
such  debt.  In  re  PaUersoiiy  1  N.  B.  Reg.  307 ;  In  re  Whiiehovse^ 
4  N.  B.  Reg.  63 ;  In  re  Robinson,  2  N.  B.  Reg.  108. 

Whether,  if  the  record  do  not  show  the  debt  to  have  been 
created  by  fraud,  it  may,  as  against  the  discharged  bankrupt, 
be  shown  to  have  been  so  created,  a  question  argued  by  coun- 
sel, need  not  here  be  decided.  See,  however,  Palmer  v.  Pres- 
ton, 45  Vt.  154  (12  Am.  R.  191);  Warner  v.  Cronkhiie,  6 
Biss.  453 ;  Shuman  v.  Straussj  52  N.  Y.  404 ;  Bangs  v.  Watson, 
9  Gray,  211 ;  Commissioners  v.  Staley^  82  N.  C.  396. 

Nor  need  we  decide  the  question,  also  argued,  whether, 
where  a  judgment  has  been  rendered  upon  a  bond  against  the 
principal  and  a  surety,  and  the  judgment  has  been  paid  by  the 
surety,  and  afterward  the  principal  has  been  adjudged  a  bank- 
rupt and  discharged  as  such,  the  fact  that  the  debt  for  which 
the  judgment  was  rendered  was  created  by  the  fraud  of  the 
principal  will  prevent  the  discharge  from  operating  as  a  release 
of  the  principal  from  the  unpaid  claim  of  the  surety.  In  Halli- 
burton V.  Garter,  55  Mo.  435,  and  Jones^  ExWs  v.  Clark,  supra, 
the  surety  had  not  paid  the  debt,  but  it  still  existed  in  favor 
of  the  creditor  against  the  principal  and  surety,  at  the  date  at 
which  the  principal  was  adjudged  a  bankrupt,  and  at  the  date 
of  his  discharge.     But  upon  these  questions  we  decide  noth- 
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ing.  The  reply  does  not  properly  present  them.  It  does  not 
allege  facts  constituting  actual  fraud,  or  show  that  actual  fraud 
^vas  adjudged  against  the  bankrupt  in  the  suit  upon  the  bond. 
The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  affirmed^  at  appellant's  costs. 


No.  10,231. 

Means  v.  Means. 

Warranty. — Breach  of.  —Sale, — OmUract. — BMcission.-'PrcmiK.-'ChmplainL 
— Measure  of  Damagei. — A  complaint  alleged  a  warranty  of  a  mare,  on 
sale,  to  be  sound  in  every  particular,  that  she  was  unsound,  incurably 
diseased,  and  died,  was  ^'of  little  or  no  value,"  but  if  "sound  and  all 
right"  would  have  been  worth  the  price  paid.  A  second  paragraph 
averred  the  sale,  warranty  and  breach,  a  rescission  of  the  contract  by 
agreement,  and  a  promise  to  repay  the  price  and  a  breach  thereof. 

HeU  that  both  paragraphs  were  good  on  demurrer. 

Meldf  also,  that  the  first  paragraph  would  admit  a  recovery  of  actual  dam- 
ages, which  would  be  the  difference  between  the  value  of  the  mare  when 
purchased  and  what  it  would  have  been  had  she  been  sound. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadden  and  E,  8.  Stihoell,  for  appellant. 

B.  F.  Love,  H.  G.  Morrison  and  Major,  for  appellee. 

Best,  C. — The  appellee  brought  this  action  against  the  ap- 
pellant. The  complaint  consisted  of  two  paragraphs.  The 
first  alleged,  in  substance,  that  the  appellee  purchased  from 
the  appellant  a  bay  mare,  for  which  he  paid  him  $125,  by 
transferring  to  him  a  note  of  $114.60,  on  one  E.  H.  Stanley, 
and  by  paying  him  $10.40;  that  the  appellant  at  the  time 
warranted  the  mare  to  be  sound  in  every  particular,  but 
that  she  was  unsound,  had  the  lung  fever,  was  incurably  dis- 
eased, and  a  short  time  thereafter  died,  without  the  appellee's 
fanlt ;  that  at  the  time  of  the  purchase  she  was  of  "  little  of 
no  value,''  and  had  she  been  '*  sound  and  all  right "  she  would 
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have  been  reasonably  worth  the  sum  of  $125;  that' the  appel* 
lee  had  demanded  the  repayment  of  the  purchase-money,  etc. 

The  second  paragraph  alleged^  in  substance^  the  purchase, 
the  warranty,  the  payment  of  the  price  and  the  diseased  con- 
dition of  the  mare,  as  in  the  first  paragraph,  and  then  averred 
that  after  such  purchase  the  parties  rescinded  the  contract  and 
the  appellant  promised  to  pay  the  appellee  the  amount  of  said 
uote,  which  he  had  collected  from  the  maker,  and  the  $10.40 
which  the  appellee  had  paid  him — in  all,  $125 ;  that  the  same 
Ls  due  and  remains  unpaid.     Wherefore,  etc. 

The  appellant  demurred  to  each  paragraph,  on  the  ground 
that  neither  of  them  stated  facts.  The  demurrer  was  over- 
ruled, an  answer  filed,  a  trial  had  and  a  verdict  returned  for 
the  appellee  for  $80.  A  motion  for  a  new  trial  was  made, 
overruled,  and  judgment  rendered  upon  the  verdict. 

The  appellant  assigns  as  error  the  ruling  of  the  court  upon 
the  demurrer  and  upon  the  motion  for  a  new  trial.  These 
will  be  noticed  in  the  order  of  their  statement. 

The  appellant  urges  several  objections  to  the  first  paragraph 
of  the  complaint.  The  first  is  that  there  is  no  avermeni^  that 
the  mare  died  from  the  disease  with  which  she  was  afflicted 
when  the  appellee  purchased  her.  This  was  not  essential  to 
a  recovery.  If  she  was  diseased  as  averred  there  was  a  breach 
of  the  warranty,  whether  she  died,  or  did  not  die,  from  such 
disease. 

The  second  objection  is  that  the  averment  that  the  mare 
was  of  *^  little  or  no  value''  at  the  time  she  was  purchased  is 
not  sufficient  to  show  her  actual  value  at  the  time,  and  that 
in  the  absence  of  such  'averment  the  complaint  does  not  show 
that  any  damage  was  sustained.  We  think  the  averments  in 
this  respect  sufficient.  The  averment  that  the  mare  had  the 
lung  fever,  that  she  was  incurably  diseased,  and  that  she  died 
shortly  thereafter,  without  the  appellee's  fault,  in  connection 
with  the  averment  that  she  was  of  "  little  or  no  value,"  was 
equivalent  to  an  averment  that  she  was  of  no  value. 

The  third  objection  is  that  the  complaint  does  not  aver 
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what  the  value  of  the  mare  would  have  been  had  she  been 
sound.  The  complaint  alleges  that  she  would  have  been 
worth  $125  if  she  had  been  ^^  sound  and  all  right/'  and  the 
appellant  insists  that  the  phrase  ^' sound  and  all  right"  means 
much  more  than  the  phrase  "sound  in  every  particular."  We 
think  otherwise.  The  words  "  all  right,"  in  the  connection  in 
which  they  were  used,  really  added  nothing  to  the  word 
"sound,"  and  the  whole  of  them  implied  nothing  more  than 
the  phrase  «  free  from  disease  »  The  paragraph  in  this  respect 
was  sufficient. 

The  next  objection  urged  to  this  paragraph  is  that  there  is 
no  averment  that  the  alleged  broach  of  warranty  was  brought 
to  the  appellant's  knowledge  before  the  institution  of  the  suit. 
This  was  unnecessary.  The  suit  upon  this  paragraph  is  in 
affirmance  of  the  contract,  and  in  such  case  no  demand  is 
necessary ;  nor  does  the  law  require  the  plaintiff  to  inform  the 
defendant  that  there  has  been  a  breach  of  his  contract  as  a 
condition  precedent  to  the  institution  of  a  suit.  There  is 
nothing  in  this  objection.  This  paragraph  of  the  complaint 
was  sufficient^  and  the  demurrer  properly  overruled. 

The  second  paragraph  of  the  complaint  was  clearly  good. 
It  proceeded  upon  the  ground  that  the  contract  had  been  re- 
scinded, and  sought  to  recover  the  price  paid  as  so  much  . 
money  belonging  to  the  appellee.  The  averments  that  the 
'  mare  had  been  warranted  sound,  and  that  there  was  a  breach 
of  the  warranty,  were  unnecessary,  and  it  is  wholly  immaterial 
whether  they  were  well  pleaded  or  not.  The  material  averments 
were  that  the  appellee  had  paid  the  appellant  $125  for  a  horse, 
that  the  contract  had  been  rescinded,  and  that  the  appellant 
had  promised  to  repay  the  contract  price.  These  averments 
were  sufficient,  and  the  demurrer  was  properly  overruled. 

The  court  instructed  the  jury,  that  if  they  found  for  the 
plaintiff  the  measure  of  damages  is  the  difference  between  the 
value  of  the  mare  at  the  time  she  was  purchased  and  what  her 
value  would  have  been  had  she  been  sound.  The  appellant 
insists  that  this  instruction  was  wrong,  because  the  pleadings, 
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«t  most,  only  entitled  the  appellee  to  nominal  damages.  In 
this  he  is  mistaken.  The  pleadings  warranted  the  recovery 
of  substantial  damages,  and  the  charge  announced  the  rule 
correctly.  This  is  the  only  point  made  upon  the  motion  for 
a  new  trial,  and  the  motion  was  properly  overruled.  There 
.is  no  error  in  the  record,  and  the  judgment  should  be  affirmed. 
Per  Curiam. — It  is  therefore  ordered  that  the  judgment 
be  and  it  is  hereby  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 


No.  10,478. 

The  Board  op  Commissioners  op  Cass  County  v.  The 

LOOANSPORT  AND  RoCK  CrEEK   GrAVEL  BoAD 

Company. 

OoiTNTY  GoMiciaBiONERS. — Jvdfftnent.—Countj  commissioners  can  not  annul 
or  set  aside  decisions  made  or  judgments  rendered,  after  the  close  of  the 
term  at  which  they  were  entered. 

Same. — AppeaL — Oravel  Rood. — An  appeal  will  lie  to  the  circuit  court  from 
an  order  of  the  board  of  county  commiss ^.oners  vacating  an  order  made 
at  a  former  term,  granting  the  right  to* construct  a  gravel  road  upon  a 
county  highway. 

From  the  Cass  Circuit  Court. 

G.  E.  RoMy  for  appellant. 

D.  B,  MeGonnell,  R.  Magee,  8.  T.  McGonndl  and  i).  C. 
Justice,  for  appellee. 

Elliott,  J. — At  a  regular  session  of  the  March  term,  1882, 
the  board  of  commissioners,  over  a  remonstrance,  granted  to 
the  appellee  the  right  to  a  county  highway  for  the  purpose 
of  constructing  upon  it  a  toll  turnpike;  at  a  subsequent  term 
this  order  was  revoked  and  a  different  decision  made.  From 
this  last  order  the  appellee  appealed  to  the  circuit  court  and 
obtained  a  judgment  vacating  all  proceedings  subsequent  to 
those  had  at  the  March  term,  1882. 
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The  order  of  the  board  made  at  a  term  subsequent  to  that 
at  which  the  decision  in  favor  of  appellee  was  rendered  was 
illegal  and  void.  County  commissioners  can  not  annul  or  set 
aside  decisions  made  or  judgments  rendered,  after  the  close 
of  the  term  at  which  they  were  entered.  Board,  etc.,  v.  State^ 
ex  reL,  61  Ind.  75;  Doctor  v.  Hartnian,  74  Ind.  221. 

A  party  may  secure  an  order  declaring  the  invalidity  of  a 
void  judgment  by  appeal.  It  is  true  that  he  may  enjoin  it* 
enforcement;  but  it  is  also  true  that  he  may  secure  a  judicial 
declaration  of  its  invalidity  by  invoking  the  aid  of  an  appellate 
court.  Palmer  v.  Fuller,  22  Ind.  115 ;  Shoemaker  v.  Board,  etc,,, 
36  Ind.  17-5;  Shoultz  v.  McPhceters,  79  Ind.  373,  vide  p.  379  ; 
Gain  v.  Goda,  84  Ind.  209 ;  Dyer  v.  Board,  etc,  84  Ind.  542. 

The  decision  granting  the  right  to  the  county  road  was  one 
from  which  an  aggrieved  pei'son  might  have  appealed,  and  it 
must  follow  that  the  judgment  declaring  it  vacated  is  one 
from  which  the  gravel  road  company  may  appeal.  The  prin- 
ciple laid  down  in  Grusenmeyer  v.  CUy  of  Logansport,  76  Ind. 
549,  controls  the  case. 

Judgment  affirmed. 


No.  10,054. 

Burkam  v.  The  State,  ex  rel.  Miller  et  al. 

GuABDiAN  AND  Ward. — Suit  on  Bond. — Husbandand  Wife^-^ParliM, — ^Under 
the  civil  code  of  1802,  2  R.  S.  1876,  p.  36,  sec.  8,  p.  313,  sec.  794,  husband 
and  wife  could  be  joined  as  relators  in  a  suit  upon  her  guardian's  bond, 
or  she  could  sue  alone  as  relator. 

Same. — InfaiU  Wife. — Evidence. — There  can  be  no  recovery  by  an  infant  wife 
against  her  guardian  on  his  bond  for  failure  to  account  and  pay  over 
money  in  his  hands  as  such,  without  proof  that  her  husband  was  of  full 
age  when  the  suit  was  brought. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson  and  G.  M,  Roberts,  for  appellant. 

W.  H.  Bainbridge  and  TF.  S,  Hobnan,  for  appellees. 
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NiBLACK,  J. — Action  by  the  State,  on  the  relation  of  Eliza 
A.  Miller,  formerly  Eliza  A.  Guard,  and  her  husband,  Jacob 
H.  Miller,  against  Daniel  M.  Guard  as  principal,  and  Tim- 
othy Guard,  Jr.,  Hiram  Guard  and  Joseph  H.  Burkam,  aa 
sureties,  on  a  guardian^s  bond. 

AH  the  defendants  except  Burkam  made  default.  Burkam 
first  demurred  to  the  complaint,  but,  his  demurrer  being  over- 
ruled, he  answered  in  several  paragraphs,  upon  which  issue 
was  joined.  A  verdict  was  rendered  in  favor  of  the  plaintiff^ 
assessing  the  damages  of  the  relators  at  the  sum  of  $3,237.88. 
A  new  trial  was  denied,  and  judgment  was  rendered  against 
all  the  defendants. 

Burkam  alone  prosecutes  this  appeal,  and  he  presents  ques- 
tions upon  the  sufficiency  of  the  complaint,  and  upon  the  re- 
fiisal  of  the  court  to  grant  a  new  trial. 

The  complaint  charged  that,  at  the  April  term,  1873,  of 
the  court  below,  the  defendant  Daniel  M.  Guard,  who  was 
then  the  guardian  of  the  relatrix,  Eliza  A.  Miller,  was  ordered 
within  a  specified  time  to  file  a  new  bond  as  such  guardian  ; 
that,  on  the  19th  day  of  July,  1873,  being  the  same  day  on 
which  such  order  was  made,  he,  the  said  Daniel,  with  his  co- 
defendants  as  his  sureties,  executed  and  filed,  with  the  ap- 
proval of  the  court,  a  new  bond  as  such  guardian,  in  the  penal 
sum  of  $5,500 ;  that,  on  the  11th  day  of  June,  1877,  there  waj^ 
and  then  remained,  in  the  hands  of  the  said  Daniel  as  such 
guardian,  after  deducting  all  proper  credits,  the  sum  of  $2,- 
373.78 ;  that  the  relatrix  Eliza  A.  Miller  was  then  married 
to  her  co-relator,  Jacob  H.  Miller,  who  was  a  man  of  full  age,, 
that  is  to  say,  was  a*  man  more  than  twenty-one  years  old ; 
that  there  had  been  a  breach  of  the  bond  so  executed  and  filed 
as  above  set  forth  in  this,  that  the  said  Daniel  had  converted 
to  his  own  use  the  moneys  received  by  him  as  guardian  of 
the  said  Eliza,  that  there  had  been  a  further  breach  of  said 
bond  in  this,  that,  since  the  marriage  of  the  said  Eliza  with 
the  said  Jacob  H.  Miller,  he,  the  said  Daniel,  had  failed  and 
refused  to  account  to  the  relators,  and  to  pay  over  to  them  or 
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^either  of  them  the  moneys  in  his  hands  belonging  to  the  said 
Eliza.  Wherefore  judgment  was  demanded  for  said  sum  of 
^2,373.78,  with  interest  and  ten  per  cent,  penalty  thereon. 

The  objection  made  to  the  complaint  is  that  the  fiicts  charged 
in  itdo  not  showany  cause  of  action  in  Jacob  H.Miller ;  that,  by 
the  marriage  of  the  said  Eliza,  the  ward,  tx)  him,  the  guardian 
only  became  liable  to  account  to  her  with  his,  the  said  Jacob's, 
assent,  and  that,  consequently,  he  acquired  no  right  of  aption  by 
his  marriage  with  his  co-relatrix.    2  R.  S.  1876,  p.  591,  sec.  1 2. 

This  action  was  commenced  under  the  code  of  1852,  and 
under  that  code  the  wife,  in  a  case  like  this,  had  the  right  to 
sue  alone,  or,  in  her  discretion,  to  join  her  husband  with  her 
as  her  co-relator.  2  R.  S.  1876,  p.  36,  sec.  8,  p.  313,  sec.  794 ; 
ijhHffiny.  Kenip,  46  Ind.  172.  The  objection  made  to  the  com- 
plaint can  not,  therefore,  be  sustained. 

The  evidence  is  very  voluminous,  but  much  of  it  appears 
to  us  to  have  been  directed  to  matters  immaterial  to  the  real 
issues  involved  at  the  trial.  Most  of  the  evidence  was  seem- 
ingly directed  to  the  question  as  to  whether  certain  persons, 
to  whom  the  assets  in  the  hands  of  th^  guardian  were  loaned, 
were  solvent  at  the  time  the  loan  was  made,  and  if  not,  then  as 
to  the  time  at  which  such  persons  probably  became  insolvent. 

Th^re  was  no  evidence,  to  which  our  attention  has  been 
<Urected,  either  proving  or  tending  to  prove  that  the  guardian 
had  converted  any  of  the  assets  in  his  hands  to  his  own  use. 
This  action  was  commenced  several  months  before  the  time 
<}f  the  trial,  and  there  was  evidence  showing  that  the  relator 
Jacob  H.  Miller  was  over  the  age  of  twenty-one  years  when 
the  cause  was  tried,  but  none  either  showing  or  tending  to 
show  that  he  was  of  full  age  when  the  action  was  commenced. 
Some  of  the  most  material  allegations  of  the  complaint  were, 
•consequently,  not  sustained  by  the  evidence.  It  follows  that 
the  court  erred  in  refusing  to  grant  a  new  trial. 

The  judgment  is  reversed,  at  the  costs  of  the  relators  in  the 
siction,  and  the  cause  remanded  for  a  new  trial. 

Petition  for  a  rehearing  overruled. 
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No.  9613. 

WiLOOx  ET  ux.  V.  Majors. 

SrFBBifE  CouBT. — Ooiredion  of  Record. — The  correction  of  a  record  must 
appear  to  have  been  made  by  order  of  the  court  whose  record  it  is,  and, 
if  the  transcript  do  not  show  this,  the  Supreme  Court  will  regard  it  as  a 
Qollity. 

Sake. — Evidence, —  Error. — The  rejection  of  evidence  offered  can  not  be 
made  available  error,  where  the  record  fails  to  show  what  it  was,  and  that 
it  was  stated  to  the  court  below. 

InTEBBBT. —  Usury. — JReoovpmettL — Under  the  act  of  1867,  concerning  inter- 
est, voluntary  payments,  made  while  it  was  in  force,  of  more  than  6  per 
cent  interest  on  a*  note  bearing  only  6  per  cent,  can  not  be  recouped  in 
a  suit  brought  since  the  act  of  1879,  on  the  same  subject  (B.  S.  1881,  sec- 
tions 5198-5205),  took  effect 

Pbactice. — Pleading. —  Waiver. — Burden  of  I^oof, — Where  the  parties  go  to 
trial  without  a  reply  to  one  of  several  paragraphs  of  answer,  all  of 
which  are  affirmative,  such  reply  is  waived,  and  the  defendant  has  the 
burden  of  proving  that  paragraph. 

8axe. — Inaiructions, — Effect  of  Evidence. — It  is  not  error  to  tell  the  jury  that 
certain  evidence  of  witnesses,  if  credible,  corroborates  a  certain  other 
witness,  if  it  really  does  so  in  fact,  the  jury  being  told  by  other  instruc- 
tions that  they  are  to  determine  what  the  respective  witnesses  meant  by 
their  testimony,  as  well  as  the  weight  of  evidence  and  credibility  of  the 
witnesses,  and  the  facts  which  the  whole  evidence  established. 

From  the  Bartholomew  Circuit  Court. 

J.  8.  Scobey,  S.  I^anstfer,  W.  D.  Stansifer,  J.  A.  Pritchard. 
E.  P.  FerriSy  W.  W.  Spencer  and  J.  8.  Ferris,  for  appellants. 
B.  F.  Love  and  H.  (7.  Morrison,  for  appellee. 

Black,  C. — ^The  appellee  sued  upon  two  promissory  notes, 
made  by  the  appellant  Daniel  Wilcox  to  the  appellee,  and  to 
foreclose  a  mortgage  on  real  estate  executed  to  him  by  the  ap«< 
pellants  to  secure  said  notes. 

The  action  was  commenced  in  the  Shelby  Circuit  Court, 
whence,  after  issues  had  been  formed,  the  venue  was  changed 
to  the  Bartholomew  Circuit  Court,  where  a  trial  by  jury  re- 
salted  in  a  verdict  for  $2,569.34,  and  the  foreclosure  of  the 
mortgage ;  and,  a  motion  for  a  new  trial  made  by  appellants 
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having  been  overruled,  judgment  was  rendered  in  accordanco 
with  the  verdict. 

The  action  of  the  court  in  overruling  the  motion  for  a  new 
trial  is  presented  for  our  consideration.  Counsel  for  the  ap- 
pellee call  attention  to  the  fact  that  the  formal  statement,  in 
a  bill  of  exceptions  containing  evidence,  that  it  was  all  the 
evidence  given,  appears  in  the  bill  to  be  incorrect;  for,  while 
it  is  shown  therein  that  certain  written  matter  not  otherwise 
constituting  a  part  of  the  record  was  read  in  evidence,  the  bill, 
as  signed  by  the  judge,  did  not  contain  said  matter,  or  any 
direction  to  insert  it.  The  transcript  of  the  record  contain- 
ing the  bill  in  this  condition  was  filed  in  the  clerk's  office  of 
this  court  on  the  28th  of  July,  1881.  There  has  been  inserted 
between  certain  pages  of  the  bill,  on  one  of  w^hich  the  writ- 
ten matter  aforesaid  is  shown  to  have  been  introduced,  a  sheet 
on  which,  under  headings,  the  words  of  which  correspond  with 
the  words  used  in  the  bill  to  designate  said  written  evidence, 
certain  words  and  figures  are  set  out,  after  which  is  a  certifi- 
cate as  follows  : 
"The  State  of  Indiana,  Bartholomew  County,  ss.  : 

"  I,  Z.  H.  Hauser,  clerk  of  the  circuit  court  within  and  for 
said  county,  hereby  certify  that  with  the  addition  of  the  above 
and  foregoing  exhibit  'X,'  and  the  'memorandum  upon  ex- 
hibit J'  to  the  transcript  to  which  this  is  attached,  said  tran- 
script is  a  true  and  complete  copy  of  the  proceedings  and 
judgment  of  said  court  in  the  above  entitled  cause,  on  the 
day  and  year  first  aforesaid,  as  appears  of  record  in  my  office. 

"  Witness  the  clerk  of  said  court,  and  the  seal  thereof  here- 
unto affixed,  at  the  city  of  Columbus,  Indiana,  this  February 
13th,  1883." 

To  this  the  name  of  the  clerk  is  signed  and  the  seal  of  the 
court  is  affixed. 

There  does  not  appear  to  have  been  any  proceeding  in  the 
court  below  to  correct  the  bill.  The  correction  of  a  record 
must  appear  tq  have  been  properly  made  by  the  court.  The 
matter  to  which  the  clerk's  certificate  is  attached  can  not  be 
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re}j;arde(I  as  part  of  the  record  of  this  cause.  Kesler  v.  Myers, 
41  Ind.  543;  Hamilton  v.  Burch,  28  Ind.  233;  Jefferaonmlky 
W/'.,  iJ.  R,  Co.  V.  jBoM?en,49  Ind.  154;  Cluick  v.  State,  40  Ind. 
*263 ;  Gree.nsburgh,  etc.,  Go.  v.  Sidener,  40  Ind.  424 ;  Hopkins 
V.  Greaisburg,  etc,,  Co.,  46  Ind.  187;  State,  ex  rel.,  v.  Presi- 
dent, etc.,  44  Ind.  350;  Burdick  v.  Hunt,  43  Ind.  381 ;  jffar- 
min  V.  State,  22  Ind.  331 ;  Sdg  v.  ion^r,  72  Ind.  18. 

The  evidence  not  being  all  in  the  record,  the  assignments 
in  the  motion  for  a  new  trial,  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  and  that  it  was  contrary  to  law, 
oiD  not  be  considered.  Some  of  the  causes  in  the  motion  for 
a  new  trial  were  based  upon  the  refusal  of  the  court  to  per- 
mit the  defendants  to  prove  by  the  reporter,  who  took  down 
the  evidence  at  a  former  trial  of  the  cause,  that  the  evidence 
of  certain  witnesses  so  taken  down  was  correct,  and  to  per- 
mit the  reporter  to  read  said  evidence  to  the  jury.  The  evi- 
dence which  it  was  thus  proposed  to  read  does  not  appear  to 
have  been  stated  to  the  court  below,  and  is  not  shown  to  this 
court.  The  refusal  to  admit  offered  evidence  can  not  be  made 
available  as  error  if  the  record  do  not  show  what  particular 
fects  it  was  sought  to  elicit,  and  that  they  were  stated  to  the 
trial  court.  Toledo,  etc.,  R.  W.  Co.  v.  Goddard,  25  Ind.  185 ; 
Lewis  v.  Lewis,  30  Ind.  257 ;  Chamness  v.  Chamness,  53  Ind. 
301 ;  Ferguson  v.  Hirsch,  54^  Ind.  337 ;  Stanley  v.  Sutherland,  64 
Ind.  339;  Cones  v.  Binford,  54  Ind.  516;  Mitchell  v.  Cliam- 
hers,  55  Ind.  289 ;  Graeter  v.  Williams,  55  Ind.  461 ;  Miller 
V.  State,  56  Ind.  187 ;  Robinson  Machine  Works  v.  Chandler, 
56  Ind.  575 ;  Grover,  etc.,  Co.  v.  Newby,  58  Ind.  570 ;  First 
Nafl  Bank  v.  Colter,  61  Ind.  153. 

The  remaining  causes  stated  in  the  motion  for  a  new  trial 
relate  to  the  refusal  to  give  a  certain  instruction  to  the  jury 
asked  by  appellants,  and  the  giving  of  certain  instructions  by 
the  court  of  its  own  motion.  The  charge  of  the  court  to  the 
jury  contained  fifty-two  subdivisions,  or  instructions.  Coun- 
sel for  the  appellant,  perhaps  not  without  some  reason,  have 
criticised  the  charge  because  of  its  great  length.     We,  how- 
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ever,  can  not  reverse  a  judgment  except  for  error  specifically 
assigned^  and,  generally,  only  upon  questions  raised  in  the 
court  below. 

The  appellants  excepted  to  each  instruction  given,  and  have 
specially  referred  to  a  number  of  them  in  argument.  The  vital 
question  involved  in  the  case,  the  view  of  which  taken  by  the 
appellants  was  set  forth  in  the  instruction  refused,  and  the  con- 
trary view  of  which  was  embodied  in  certain  instructions  given^ 
has  been  decided  by  this  court  adversely  to  the  appellants. 

The  notes  sued  on,  being  each  for  $1,2^3.33  jr>  were  executed 
on  the  15th  of  August,  1866 ;  one  due  January  1st,  1869,  the 
other  due  January  1st,  1870.  At  the  same  time  there  was  exe- 
cuted by  the  same  maker  to  the  same  payee,  and  secured  by 
the  same  mortgage,  another  note,  due  January  1st,  1868,  for 
the  same  amount,  and  the  three  notes  bore  interest  at  six  per 
cent,  per  annum,  from  January  1st,  1867.  This  action  was 
commenced  December  19th,  1879. 

The  important  question  in  the  case  was  whether  the  maker,, 
having  after  the  maturity  of  each  of  said  three  notes,  and 
while  the  interest  law  of  1867  was  in  force,  voluntarily  paid 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  and 
having  also  made  payments  on  the  principal,  might  in  this 
action  recoup  the  amount  of  the  difference  between  six  and 
ten  per  cent,  so  paid  as  interest.  If  he  might  demand  credit 
upon  the  principal  for  all  sums  paid  in  excess  of  six  per  cent, 
interest,  he  would  not  still  have  been  indebted  to  a  greater 
amount  than  {855,  of  which  sum  he  made  and  pleaded  a  ten- 
der. The  court's  instructions  and  the  verdict  were  based 
upon  the  theory  that  the  maker  was  not  entitled  to  recoup 
the  difference  between  six  and  ten  per  cent.,  so  paid  as  interest. 
Without  setting  out  the  statutes  in  relation  to  interest,  or 
discussing  them,  it  is  enough  to  refer  to  Sims  v.  Squires,  80 
Ind.  42 ;  Sa/jer  v.  Schnewind,  83  Ind.  204. 

We  adhere  to  these  decisions,  and  hold  thajt  where,  upon  a 
note  made  in  1866,  bearing  six  per  cent,  interest,  the  maker 
voluntarily  paid  ten  per  cent,  interest  while  the  Interest  law 
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of  1867  was  in  force,  he  can  not,  in  an  action  brought  since 
the  enactment  of  the  interest  law  of  1879,  recoup  the  difference 
between  six  and  ten  per  cent,  so  paid  as  interest. 

The  answer  of  the  appellants  contained  no  denial,  all  its. 
paragraphs  presenting  afSrmative  matter.  The  appellee  re- 
plied by  denial  to  all  the  paragraphs  of  answer  but  one,  the 
second,  without  any  reply  to  which  the  parties  went  to  triaL 
iDasmuch  as  no  issue  was  made  upon  the  second  paragraph 
of  answer,  it  is  insisted  that  it  was  error  to  instruct  the  jury 
that  tlie  burden  of  sustaining  the  defence  set  up  therein  was 
upon  the  defendants.  It  is  not  controverted  that  where  there 
is  no  reply,  arid  the  parties  go  to  trial  without  objection,  there 
is  a  waiver  of  a  reply ;  but  it  is  contended  that,  as  there  was- 
a  reply  to  the  other  paragraphs  of  answer,  this  rule  ought  not 
to  be  applied.  We  see  no  reason  for  such  a  distinction.  The 
nile  is  as  applicable  in  the  one  case  as  in  the  other.  See 
Benott  V.  Schneider,  47  Ind.  13;  Dodda  y.  Vannoyj  61  Ind.. 
89.    The  twenty-ninth  instruction  was  as  follows  : 

''So,  as  the  plaintiff  and  the  defendant  may  stand  equally 
concerned  in  the  result  of  this  suit^  you  may  consider  what 
testimony  may  have  been  introduced  supporting  or  corrobor- 
ating either  of  them.  Such  corroboration  may  be  found  in 
the  testimony  of  such  witnesses,  if  any,  as  may  have  heard 
either  the  defendant  or  the  plaintiff  express  himself  upon  that 
branch  of  the  case.  It  is  evident  that  if  the  plaintiff  should 
have  told  some  competent  and  credible  witnesses  that  there 
▼as  no  such  contract  or  understanding  as  to  the  interest, 
this  would  go  in  corroboration  of  the  defendant  that  there 
vas  no  such  contract  or  understanding.  So,  if  it  appears  from 
the  evidence  that  the  defendant  told  a  competent  and  credible 
witness  or  witnesses  that  he  had  paid  ten  per  cent,  interest 
on  the  notes,  thenthis  would  be  considered  by  you  as  a  cor- 
roboration of  the  plaintiff  that  there  was  a  knowledge  on  the 
part  of  the  defendant  that  he  was  to  and  did,  in  fact,  pay  ten 
per  cent,  interest  on  the  notes." 

It  is  objected  that,  by  the  last  sentence  of  this  instruction. 
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the  court  told  the  jury  that  proof  of  an  admission  by  the  de- 
fendant that  he  had  paid  ten  per  cent,  interest  would  corrob- 
orate the  testimony  of  the  plaintifiF,  that  there  was  a  contract 
for  the  payment  of  that  rate  of  interest.  It  is  contended  that 
such  an  admission  would  not  have  a  tendency  to  prove  such 
a  contract,  and  further,  that  the  court,  in  effect,  told  the  jury 
what  the  evidence  proved. 

We  think  that  such  evidence  might  properly  be  considered 
by  the  jury  as  tending  to  prove  such  a  contract.  We  find, 
in  instructions  following  this  one,  that  the  court  told  the  jury 
that  they  were  to  determine  the  sense  in  which  words  of  the 
parties  proved  were  intended  to  be  used  by  them,  that  it  was 
for  the  jury  to  say  how  much  weight,  if  any,  should  be  given 
to  the  testimony  of  witnesses,  and  that  the  jury  were  the  ex- 
clusive judges  of  the  credibility  of  the  witnesses,  the  weight 
of  the  evidence,  and  the  existence  or  nonrexistence  of  the  facts 
relied  upon  by  the  plaintiff  or  depended  upon  by  the  defend- 
ants. Upon  thewhole  case  as  it  is  presented  in  the  record  we 
are  unable  to  conclude  that  the  jury  could  have  been  misled 
by  the  instruction  to  the  prejudice  of  the  appellants;  and  we 
find  no  available  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed^  at  the  costs  of  appellants. 
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McClamrock  v.  Ferguson  et  al. 

Mabbied  Womajt. —  Wife^s  Interest  in  Husband^ s  Land  Sold  on  Exeeuiiovi, — 
Sheriff  ^8  Sale. — Descent.— Statute  Construed. — ^Where  thp  land  of  a  husband, 
seized  in  fee  simple,  is  sold  on  execution  to  satisfy  a  judgment  against 
him  alone,  and  the  purchase  matures  into  a  title,  the  husband  having 
children  by  a  first  wife  but  none  by  his  last  wife,  the  latter  is,  by  virtue 
of  sections  2491  and  2487,  R.  S.  1881,  entitled  to  an  estate  in  fee  simple 
in  one-third  of  the  land. 

From  the  Boone  Circuit  Court/ 
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1 

iZ.  W,  Harrison  and  B,  S.  Higgins,  for  appellant. 
/.  W.  ClementSy  for  appellees. 

BiCKNEi^L,  C.  C. — This  was  a  suit  for  partition  by  the  ap- 
pellant against  the  appellees.  The  appellant  claimed  to  be  the 
owner  of  all  the  land^  subject  to  a  life-estate  of  Sophia  Fer- 
guson in  one-third  thereof,  but  the  court  below  decreed  par- 
tition, assigning  to  the  plaintiff  two-thirds  of  the  land  in  fee, 
aod  to  Sophia  one-third  in  fee. 

The  only  question  arising  upon  the  appeal  is,  what  share 
io  the  land  belonged  to  Mrs.  Ferguson  ?  She  is  the  second  wife 
of  her  co-defendant  Hugh  Ferguson ;  she  has  no  children  by 
him,  and  be  has  children  by  a  former  wife.  The  land  to  be 
divided  belonged  to  Hugh  Ferguson ;  it  was  sold  on  executions 
against  him,  and  his  title  has  become  vested  in  the  appellant. 

In  section  1  of  the  act  of  March  11th,  1876,  R.  S.  1881,  sec. 
2508,  it  is  provided,  that  ''In  all  cases  of  judicial  sales  of 
real  property  in  which  any  married  woman  has  an  inchoate 
interest  by  virtue  of  her  marriage,  where  the  inchoate  inter- 
est is  not  directed  by  the  judgment  to  be  sold  or  barred  by 
virtue  of  such  sale,  such  interest  shall  become  absolute  and 
vest  in  the  wife  in  the  same  manner  and  to  the  same  extent 
as  such  inchoate  interest  of  a  married  woman  now  becomes 
absolute  upon  the  death  of  the  husband,  whenever,  by  virtue 
of  said  sale,  the  legal  title  of  the  husband  in  and  to  such  real 
property  shall  become  absolute  and  vested  in  the  purchaser 
thereof,  his  heirs  or  assigns,  subject  to  the  provisions  of  this 
act,  and  not  otherwise."    This  statute  governs  the  present  case. 

In  Jackman  v.  Nowling,  69  Ind.  188,  this  court  held  that  a 
wife,  under  this  statute,  takes  precisely  the  same  interest  in 
the  lands,  upon  the  execution  of  the  sheriff  ^s  deed  to  the  pur- 
chaser, that  she  would  have  taken  therein  without  this  statute, 
upon  the  death  of  her  husband,  leaving  he?  surviving  him, 
ander  the  provisions  of  section  27  of  the  statute  of  descents. 
Said  section  27  provides  that  ''A  surviving  wife  is  entitled, 
Vol.  88.— 14 
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except  as  in  section  17  excepted,  to  one-third  of  all  the  real 
estate  of  which  her  husband  may  have  been  seized  in  fee  simple^ 
at  anytime  duringthe  marriage^and  in  theconvcyanceof  which: 
she  may  not  have  joined,  in  due  form  of  law/^  1  R.  S.  1876,  p^ 
413.  In  this  case  the  land  belonged  to  the  husband  in  fee 
simple,  atld  the  wife  had  not  joined  in  any  conveyance  of  it^ 

The  exception  in  section  17,  supra,  does  not  affect  this  case  ; 
but  the  proviso  in  section  24, 1  R.  S.  1876,  p.  412,  is  "That  if 
a  man  marry  a  second  or  other  subsequent  wife,  and  has,  by^ 
her,  no  children,  but  has  children  alive,  by  a  previous  wife^ 
the  land  which,  at  his  death,  descends  to  such  wife,  shall,  at 
her  death,  descend  to  his  children."  This  proviso  does  pre- 
scribe, qualify  and  limit  the  rights  of  a  second  or  other  sub- 
sequent wife  in  the  lands  of  her  deceased  husband. 

In  UUerback  v.  Terhune,  75  Ind.  363,  this  court  held  that 
under  said  proviso  of  section  24  the  wife  takes  a  fee.  The 
court  said :  "  That,  under  this  proviso,  the  children  take  from 
the  wife,  not  from  the  husband,  what  she  took  from  the  hus- 
band, would  sieem  to  be  as  clear  as  language  can  make  it.  If,, 
therefore,  the  children  take  from  her,  at  her  death,  a  fee,  she 
must  have  taken  from  the  husband,  at  his  death,  no  less  than 
a  fee.  The  children  could  take  no  more  from  her,  at  her  death,, 
than  descended  to  her  from  her  husband  at  his  death.  But 
while  she  takes  from  the  husband  a  fee,  she  takes  it  by  the 
statute,  to  be  transmitted  from  her,  at  her  death,  to  the  chil- 
dren of  her  husband.  The  statute  makes  the  children  of  the 
husband  the  forced  heirs  of  his  surviving  widow,  whose  right 
of  inheritance,  like  that  of  a  forced  heir  under  the  civillaw, 
can  not  be  defeated.'' 

The  statutes  and  decisions  hereinbefore  referred  to  are  de- 
cisive against  the  appellant  upon  the  question  in  controversy. 
There  was  no  error  in  the  conclusions  of  law  upon  the  &cts 
found,  and  the  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  i.s 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
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No.  9480. 

Cook  v.  Leggett  et  al. 

DEKD.^TiUe  in  Fee. — CkmdUion  SubaequerU. — A  conyeyance  of  lands  to  a 
charch  generally,  specifying  no  use  or  condition,  passes  an  absolute  title 
in  fee  simple,  which  is  not  forfeited  by  ceasing  to  use  tho  property  for 
religions  purposes. 

From  the  Madison  Circuit  Court. 

F.  8,  EUisoriy  W.  R.  Pierse  and  (7.  B.  Oerard,  for  appellant* 
G  D.  Thompson^  for  appellees. 

Fbanklin,  C. — Appellant  brought  this  action  against  ap- 
pellees to  recover  the  possession  of  certain  real  estate  which 
had  been  previously  conveyed  by  the  ancestor  of  appellant^8 
grantors  to  the  Stony  Creek  Missionary  Baptist  Church.  The 
case  was  tried  by  the  court,  and,  at  the  request  of  the  plaintifi^ 
the  court  made  a  special  finding  of  the  facts,  and  stated  its 
conclusions  of  law.  Appellant  excepted  to  the  conclusions 
of  law,  and  has  assigned  in  this  court  error  in  overruling  the 
exception,  which  is  the  only  question  presented.  The  facts 
found  by  the  court  are  substantially  as  follows: 

William  A.  Aldred  was  the  owner  in  fee  simple  of  lots 
Nos.  5  and  6,  in  block  8,  in  Fishersburg,  Madison  county, 
Indiana,  in  1855,  and  then  conveyed  the  same  by  deed  "to 
the  Stony  Creek  Missionary  Baptist  Church,  and  to  their 
successors  of  the  same  name  and  order  forever ; "  that  shortly 
after  said  conveyance  the  church  erected  a  meeting-house 
therebn,  and  continued  to  occupy  it  for  worship  for  four  or 
five  years,  when  the  church  ceased  to  use  it  as  a  meeting- 
house, and  ceased  to  exist  as  a  church,  and  one  of  the  trustees 
surrendered  to  another  trustee  (Martin  Gross)  all  the  books^ 
minutes  and  papers  of  said  church,  since  which  time  the  said 
Grossand  his  heirs  have  had  the  oversight  and  possession  of  the 
premises,  except  a  few  times  and  at  short  periods,  the  son  of 
Martin  Gross  having  had  continuous  possession  for  the  eight 
jears  previous;  that  the  building  for  more  than  twenty  years 
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prior  to  the  commencement  of  this  suit  had  been  used  for 
secular  purposes;  that  in  February,  1881,  the  heirs  of  said 
Aldred  conveyed  said  lots  to  appellant ;  she  demanded  pos- 
session, was  refused,  and  commenced  this  suit  in  March  fol- 
lowing. 

Upon  these  facts  the  court  stated  as  a  conclusion  of  law, 
that  the  plaintiff  was  not  entitled  to  recover  the  possession 
of  the  premises,  and  found  for  the  defendants. 

It  is  insisted  by  appellant  that  when  the  premises  ceased  to 
be  used  for  church  purposes  the  title  in  the  church  to  the  lots 
was  forfeited,  and  reverted  to  the  original  grantor  or  his 
heirs ;  and  in  support  thereof  we  are  referred  to  the  case  of 
Scott  v.  Stipe,  12  Ind.  74.  In  that  case  the  consideration  of 
the  deed  was  expressed  to  be  ^'  the  respect  the  grantors  have 
for  the  institution  of  Christianity,  and  that  the  said  Bethel 
Church  may  have  a  suitable  place  for  erecting  a  house  of 
worship.'^  And  the  deed  further  recited  that  "it  is  under- 
stood to  be  a  part  of  the  agreement  between  the  parties,  that 
at  any  time  when  the  house  which  may  be  erected  on  said 
tract  of  land  shall  not  be  occupied  by  the  Presbyterians,  any 
minister  of  the  gospel,  of  the  Baptist  or  Methodist  churches, 
shall  have  the  privilege  of  using  it  as  a  house  of  worship; 
and  also,  if  the  neighborhood  around  should  wish  to  build  a 
school-house  on  said  lot,  the  privilege  shall  be  granted." 

The  grant  was  "to  the  use  of  the  said  trustees  of  the  Bethel 
church,  and  their  successors  in  office  forever."  Upon  this 
conveyance,  this  court  held  that  the  members  of  the  Bethel 
church  might  have  caused  a  transfer  of  the  property  to  be  re- 
strained by  injunction,  and  that  the  grant  was  not  only  in 
trust,  but  "  it  was  also  upon  a  condition  subsequent  that  a 
church  should,  within  a  reasonable  time,  be  erected  upon  the 
lot,  and  forever  thereafter  be  used  as  a  house  of  worship,  pur- 
suant to  the  intention  of  the  grantor." 

There,  the  use  to  which  the  property  should  be  applied  was 
specified,  and  a  condition  subsequent  constituted  a  part  of  the 
deed.     In  the  case  under  consideration,  there  are  no   uses 
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specified  to  which  the  property  shall  be  applied^  and  there  is 
DO  condition  subsequent  contained  in  the  deed.  It  is  absolute^ 
unlimited  by  uses  or  conditions.  Mr.  Aldred^  the  original 
grantor^  parted  without  reserve  with  all  the  title  and  interest 
he  had  in  and  to  the  premises^  after  which  his  heirs  could  in- 
herit in  the  premises  no  title  or  interest  whatever^  and  they 
cuald  convey  to  appellant  no  greater  title  or  interest  than 
they  held. 

It  is  a  well  settled  principle  of  the  law^  that  the  plaintiff  in 
ejectment  can  only  recover  upon  the  strength  of  his  own  title, 
aiid  not  upon  the  weakness  of  his  adversary's  title ;  and,  as 
this  plaintiff  acquired  no  title  by  the  deed  to  her,  she  had  no 
cause  of  action  against  appellees. 

The  court  below  did  not  err  in  its  conclusion  of  law,  and 
the  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 

opinion,  that  the  judgment  of  the  court  below  be,  and  the 

same  is  in  all  things  affirmed,  with  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  term,  1882. 
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Company  et  al.  t;.  Goodbab. 

lUiLROAD. — Tr^jured  Animal, — Action  Assignable. — A  right  of  action,  under 
the  statute,  against  a  railroad  company,  for  injury  to  an  animal  upon  an 
nnfenced  part  of  the  road,  is  assignable. 

Supreme  Coubt. — Evidence. — Jury.— The  Supreme  CSourt  will  not  reverse 
a  judgment  for  want  of  direct  evidence  of  a  fact  which  the  jury  may 
have  inferred ;  especially  when  it  appears  that  the  fact  was  not  contested 
at  the  trial. 

From  the  Putnam  Circuit  Court. 

A.  X).  Thomas,  for  appellants. 

r.  E.  Ballard  and  M.  E.  Clodfelter,  for  appellee. 
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WooDS^  C.  J. — The  statute  in  reference  to  the  killing  of 
animals  upon  railroads^  R.  S.  1881^  section  4026,  provides  that 
^'  Whenever  any  animal  or  animals  shall  be  or  shall  have 
been  killed  *  *  the  owwcr  thereof  may  go  before  some  justice 
of  the  peace  *  *  and  file  his  complaint  in  writing,"  etc.,  and 
if  the  value  exceeds  f  50, ''the  owner  *  *  may  file  his  or  their 
complaint  *  *  in  the  circuit  court  of  the  county."  The  appel- 
lee sued  the  appellant  for  the  killing  of  an  animal  belonging  to 
another,  who  had  assigned  the  claim  to  the  appellee.  The  ap- 
pellant insists  that  the  right  of  action  is  purely  statutory,  and 
therefore  not  assignable.  We  are  not  inclined  to  adopt  this 
view.  The  statute  makes  the  owner  or  operator  of  an  unfenced 
railroad  liable  for  injury  done  to  an  animal,  irrespective  of  the 
question  of  negligence,  and  to  this  extent  the  right  of  action 
is  statutory  ]  but  it  is  not  an  action  for  a  fine  or  penalty.  By  its 
title,  the  statute  is  ''An  act  to  provide  compensation  to  the 
owners  of  animals  killed  or  injured  by  the  cars,  locomotives, 
or  other  carriages  of  any  railroad  company."  The  measure  of 
the  recovery  is  the  value  of  the  animal  killed,  or  amount  of 
injury  done;  and  once  the  claim  has  arisen,  there  is  no  good 
reason  why  it  may  not  be  assigned  as  other  demands  may  be. 
Besides,  as  the  complaint  and  evidence  show,  the  appellee 
had  hired  and  had  possession  of  the  mule  which,  in  this  in- 
stance, was  killed,  and,  it  may  be,  on  account  of  his  negli- 
gence, was  liable  to  the  owner  for  the  loss.  To  say  the  .least, 
he  recognized  and  discharged  the  obligation,  and  we  are  not 
willing  to  say  that  the  liability  of  the  appellant  was  thereby 
released.  If  not  released  it  can  be  enforced,  either  by  the  ap- 
pellee or  by  his  assignor;  but  the  code  requires  an  action  to 
be  brought  in  the  name  of  the  real  party  in  interest;  the  ap-  ; 
pellee  is  that  party.  Indeed,  it  is  not  clear  but  that  under  the 
circumstances  the  appellee  should  be  deemed  to  have  been, 
within  the  meaning  of  the  statute,  the  owner  of  the  animal, 
and  entitled,  without  regard  to  the  assignment,  to  maintain 
the  action ;  but,  however  this  may  be,  our  holding  is  that  the 
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claim  was  assignable,  and,  consequently,  that  the  demurrer  to 
the  complaipt  was  properly  overruled. 

It  is  next  insisted  that  the  appellee  failed  to  prove  that  the 
mule  was  killed  in  Montgomery  county,  as  charged  in  the 
complaint.  While  it  must  be  admitted  that  there  is  in  the  * 
record  no  direct  evidence  on  the  point,  we  can  not  say  that 
the  jury  could  not  properly  have  inferred  the  fact;  and  as  it 
is  evident  that  there  was  no  dispute  about  the  matter  at  the 
trial,  the  judgment  should  not  be  reversed  on  account  of  it. 
Moody  V.  Statey  ex  rd,y  84  Ind.  433. 

Judgment  affirmed. 
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QtJARDiAN  AND  Wabd. — Conversion  qf  TTartf «  Estate, — Where  a  guardian 
receiTes  money  belonging  to  his  wards,  and  afterwards,  when  making  a 
report  to  the  proper  court,  under  oath,  as  to  the  condition  of  his  wards' 
estate  io  his  hands,  fails  to  charge  himself  with  such  money,  or  to  make 
any  disclosure  of  the  fact  of  his  having  received  it,  such  failure  to  charge 
himself  and  such  concealment  of  the  fact  of  its  reception  amount  to  a 
conversion  of  the  money  so  received  by  him. 

Saxb. — Judgment  Agaxnet  Deceased  QuardiarCs  JESrfcUe.^ Where  an  account  is 
filed  against  the  estate  of  a  deceased  guardian  for  an  alleged  balance  due 
from  the  guardian  to  his  wards  at  the  time  of  his  death,  and  judgment 
b  rendered  against  the  estate  for  a  balance  found  to  be  so  due,  the  infer- 
ence is  that  the  guardian  was  shown  to  baVe  made  himself  personally 
liable  to  his  wards  for  the  amount  for  which  the  judgment  was  rendered. 

Sake. — Pendon  Money  ef  Word. — Pension  money  received  by  a  guardian 
for  his  wards  from  the  Goyemment  of  the  United  States  is  more  strictly 
guarded  than  moneys  received  by  him  from  other  sources. 

From  the  Hendricks  Circuit  Court. 

/.  F.  Hadley^  E.  O.  Hogate  and  R.  B.  Blake,  for  appellant. 
L,  M.  Gampbelly  for  appellees. 

NiBLACK,  J. — Action  by  the  State,  on  the  relation  of  Peter 
N.  Applegate,  guardian  of  William  H.  Brown,  James  Brown 
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and  John  D.  Brown,  against  Joseph  Asher,  as  surety  on  the 
bond  of  one  John  Brown,  a  former  guardian  of  the  relator's- 
wards.  • 

At  the  defendant's  request  the  court  made  a  special  finding- 
of  the  facts,  of  which  the  following  is  believecl  to  be  a  feir  , 
synopsis :  That  the  &ther  of  the  relator's  wards  died  in  De- 
cember, 1862 ;  that,  on  the  5th  day  of  February,  1863,  John 
Brown,  the  grandfather  of  said  wards,  was,  by  the  court  of 
common  pleas  of  Owen  county,  appointed  their  guardian,  the 
defendant  becoming  the  surety  upon  the  bond  then  executed 
by  the  said  John  Brown  as  such  guardian,  in  the  penal  sum 
of  $1,000 ;  that,  at  the  May  term,  1864,  of  said  last  named 
court,  the  said  John  Brown  procured  an  order  to  sell  certaio 
real  estate  belonging  to  his  said  wards,  and  executed  an  addi- 
tional bond  as  such  guardian  in  the  penal  sum  of  $1,500,  with 
one  James  M.  Steele  as  his  surety,  and  afterwards,  on  the  4th 
day  of  June,  1864,  sold  said  real  estate  for  the  sum  of  $750; 
that,  on  the  5th  day  of  September  then  next  ensuing,  he,  the 
said  Brown,  made  a  report,  as  such  guardian,  to  said  common 
plead  court,  charging  himself  with  the  proceeds  of  said  real 
estate  and  other  assets,  amounting  to  the  aggregate  sum  of 
$1,309.05,  and  claiming  credits  as  a  deduction  therefrom  in 
the  sum  of  $520.55,  leaving  a  balance  in  his  hands,  as  shown 
by  that  report,  of  $788.50 ;  that  the  said  John  Brown  had  be- 
fore that  time  received,  for  arrears  of  pay  due  to  his  wards, 
the  sum  of  $214.43,  of  which  amount  he  had  only  charged 
himself  with  the  sum  of  $108  in  his  report,  leaving  $106.4$ 
unaccounted  for ;  that  he  afterwards,  during  the  years  1867^ 
1868  and  1869,  also  received  from  the  U.  S.  Government,  on- 
account  of  pension  money  due  his  said  wards,  several  sums^ 
amounting  in  all  to  $785.93,  for  which  no  account  was  ren- 
dered; that,  on  the  27th  of  February,  1864,  the  said  John 
Brown  purchased  two  hundred  acres  of  land  in  Morgan  county, 
in  this  State,  for  the  sum  of  $2,200,  which  was  paid  for  in 
part  out  of  money  in  his  hands  belonging  to  his  said  wards, 
and  took  a  deed  therefor  in  his  own  name ;  that  the  defend- 
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ant  was,  on  the  8th  day  of  May,  1869,  by  order  of  the  said 
court  of  common  pleas  of  Owen  county,  released  from  further 
liability  as  surety  on  the  bond  in  suit^  and  a  now  bond  was 
executed  by  the  said  John  Brown  in  the  penal  sum  of  $2,000, 
with  one  William  H.  Brown  as  his  surety ;  that  some  time 
after  executing  this  new  bond  the  said  John  Brown  died,  and 
one  Henry  Lewis  became  his  administrator;  that  afterwards^ 
in  September,  1875,  the  relator  Applegate  was,  by  the  Owen 
Circuit  Court,  appointed  guardian  of  said  wards^  as  the  suc- 
cessor of  the  said  John  Brown ;  that,  at  the  December  term^ 
1875,  of  the  said  Owen  Circuit  Court,  in  an  action  in  which 
the  said  Henry  Lewis,  as  administrator  of  the  said  John  Brown,, 
was  plaintiff,  and  the  relator  Applegate,  guardian  as  herein 
above  stated,  was  defendant,  involving  the  mutual  accounts 
existing  between  the  said  Brown  and  his  said  wards  at  the 
time  of  his,  said  Brown's,  death,  said  court  found  and  ad- 
judged that  tiiere  was  due  from  the  estate  of  said  Brown  to 
said  wards,  after  deducting  all  proper  credits,  the  sum  of  $2,- 
262.28 ;    that  in  a  proceeding   in  the  Morgan  Circuit  Court 
by  Lewis,  as  the  administrator,  as  above  set  forth,  to  have  the 
land  purchased  by  his  decedent  in  Morgan  county  sold  to  pay 
debts  against  his  estate,  the  relator  Applegate  procured  a  lien 
to  be  established  against  one  hundred  and  twenty  acres  of  that 
land  for  the  sum  of  $1,400,  in  favor  of  said  wards,  that  being 
the  estimated  amount  of  their  money  invested  in  said  land  by 
the  decedent  Brown,  and  said  one  hundred  and  twenty  acres- 
being  all  of  said  land  of  which  he,  the  said  Brown,  remained 
the  owner  at  the  time  of  his  death ;  that  part  of  said  sura 
which  Brown  invested  in  the  Morgan  county  land  did  not 
come  into  his  hands  until  after  the  defendant  had  been  re- 
leased as  surety  on  his  bond ;  that  upon  the  sale  of  the  last 
named  land  the  relator  received  on  the  lien  in  favor  of  his. 
wards  the  sum  of  $1,213.25;.  that  he  also  received  of  the  es- 
tate of  Brown,  on  its  final  settlement,  the  sum  of  $286.67, 
said  estate  being  an  insolvent  estate,  and  paying  only  about 
iseventeen  cents  on  each  dollar  of  indebtedness;  that  he  also> 
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.  received  from  the  sale  of  personal  property  the  further  sum 
of  $25;  makiug  his  total  receipts  the  sum  of  $1^524.92  on 
•claims  due  to  his  wards ;  that,  on  the  4th  day  of  April,  1869, 
the  said  John  Brown,  as  gukrdian,  made  a  further  report  to 
the  common  pleas  court  of  Owen  county,  in  which  he  charged 
himself  with  the  sum  of  $1,027.70,  and  claimed  credit  for 
^31.36,  leaving  a  balance  against  him  of  $996.34,  which  re- 
port was  approved  by  the  court,  but  did  not  include  the  sum 
of  $785.92  of  pension  money  heretofore  referred  to  as  having 
been  received  by  him ;  that  the  said  Brown  received  no  other 
funds  or  assets  after  the  makiug  and  approval  of  his  report^ 
lastly  above  named,  until  some  time  after  the  8th  day  of  May, 
1869,  when  the  defendant  was  discharged  from  further  liability 
^  on  his  bond ;  that  up  to  that  time  he  was  chargeable  with  as- 

sets received  as  follows : 

Balance  on  report  of  1864 $   788.50 

Arrears  of  pay  and  bounty  not  charged 106.43 

Interest  on  above  two  items 155.86 

Pension  money 785.92 

Interest  on  same 63.78 

Interest  received  and  reported  in  1869 113.04 

Total $2,013.53 

Deduct  credit  allowed  in  1869 31.36 

Balance $1,982.17 

Upon  these  findings  the  court  stated  its  conclusions  of  law 
as  follows : 

First,  That  the  defendant  was  liable  to  pay  the  relator  the 
«um  of  $1,000,  the  full  penalty  of  the  bond  sued  on. 

Second,  That  judgment  ought  to  be  rendered  in  the  name 
of  the  State  for  the  use  of  the  relator  against  the  defendant 
for  said  sum  of  $1,000. 

The  defendant  excepted  to  the  conclusions  of  law  thus 
stated  by  the  court,  but  judgment  was  nevertheless  rendered 
against  him  for  the  sum  of  $1,000.     Error  is  assigned  upon' 
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the  conclasions  of  law  stated  by  the  court,  aad  upon  which 
jadgment  was  rendered. 

Owing  to  the  brevity  and  uncertainty  in  the  statement  of 
«ome  of  the  &cts  purporting  to  be  found  by  the  court,  and 
particularly  to  the  omission  of  any  statement  as  to  the  dates 
at  which  certain  sums  of  money  were  received  by  the  two 
guardians,  Brown  and  Applegate,  respectively,  we  are  wholly 
unable  to  state  a  formal  or  satisfactory  account  of  the  condi- 
tion of  the  assets  belonging  to  the  wards  at  the  time  of  the 
commencement  of  this  suit.  This  brevity  and  uncertainty 
do  not,  however,  so  much  apply  to  the  aggregate  amount 
of  money  received  by  Brown  during  the  time  covered  by  his 
first  bond,  as  they  do  to  the  dates  of  certain  transactions  which 
the  court  below  must  have  held  to  be  conversions  by  him  of 
a  considerable  part,  at  least,  of  the  assets  in  his  hands  during 
that  period  of  time,  and  to  the  probable  amount  thus  con- 
verted to  his  own  use  by  Brown. 

The  appellant  assumes  that  there  is  nothing  in  the  facts  as 
found  from  which  it  can  be  inferred  that  Brown  converted 
any  of  the  assets  which  came  into  his  hands  prior  to  the  8th 
day  of  May,  1869,  to  his  own  use,  except  an  indefinite  amount 
of  money  invested  in  the  Morgan  county  land,  which  was 
afterwards  substantially  recovered  bv  the  enforcement  of  a 
lien  upon  that  land,  and  that  hence  the  court  erred  in  coming 
to  the  conclusion  that  he,  the  appellant,  was  liable  for  any 
definite  sum  of  money  as  surety  upon  the  bond  in  force  pre- 
vious to  that  date.  Our  inference,  however,  from  the  finding 
of  the  facts  is,  that  all  the  assets  which  came  into  Brown's 
hands,  except  those  for  which  either  he  or  his  estate  received 
a  credit,  were,  in  legal  contemplation,  converted  by  him  to 
his  own  use,  and  that  the  only  real  difficulty  lies  in  the  ad- 
justment of  his  defalcation  between  the  different  bonds  exe- 
cuted by  him  as  guardian. 

As  has  been  observed,  the  Owen  Circuit  Court,  in  the  action 
between  Lewis  as  the  administrator  of  Brown,  and  Applegate, 
the  appellee's  relator,  as  guardian,  adjudged  that  Brown's 
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estate  was  indebted  to  the  wards,  then  represented  by  Apple- 
gate,  in  the  sum  of  $2,262.28.  Such  a  judgment  could  onlj 
have  been  rightfully  rendered  upon  evidence  showing  to  the 
satisfaction  of  the  court  rendering  it,  that  Brown  had  madf 
himself  personally  liable  for  the  value  of  the  assets  which 
ought  to  have  been  found  remaining  in  his  hands  as  a  separate 
and  distinct  fund  belonging  to  the  wards.  Hence  we  must 
construe  this  judgment  of  the  Owen  Circuit  Court  as  having 
establislied  the  fact  that  Brown  had  made  himself  personally 
liable  for  all  the  assets  received  by  him  for  which  he  had  not 
accounted  at  the  time  of  his  death. 

The  failure  of  Brown  to  include  in  his  reports  to  the  court 
the  sums  of  $106.43,  arrears  of  pay,  and  of  $785.92,  pension 
money,  respectively  obtained  by  him,  was,  under  the  circum- 
stances, a  concealment,  and  hence  a  practical  conversion  of 
those  sums  of  ^noncy,  and  a  breach  of  his  first  bond,  which 
was  then  in  force.  Conceding  that  the  conversion  of  the 
money  put  into  the  Morgan  county  land  was  substantially 
reimbursed  by  the  afler  enforcement  of  the  lien  against  the 
greater  portion  of  that  land,  which  is  more  by  near  $200  than 
the  appellant  could  in  any  event  justly  claim,  there  remained 
only  the  sum  of  $286.67,  received  from  the  estate  of  Brown, 
and  the  sum  of  $25,  derived  from  the  sale  of  personal  property, 
which  could,  under  the  most  favorable  construction,  have 
been  applied  entirely  as  credits  on  the  arrears  of  pay  and  pen- 
sion money  withheld  by  Brown. 

These  sums,  we  feel  justified  in  inferring,  were  not  received 
by  Applegate  until  after  December,  1875,  when  the  judgment 
of  the  Owen  Circuit  Court,  adjudging  the  estate  of  Brown  to 
be  indebted  to  his  wards,  was  rendered,  and,  counting  interest 
on  the  arrears  of  pay  and  pension  money  withheld  up  to  the 
earliest  time  at  which  said  sums  of  money  were  probably  re- 
ceived by  Applegate,  and  became  applicable  as  credits,  there 
still  remains,  afler  deducting  said  sums,  more  than  $1,000 
due  on  account  of  such  arrears  of  pay  and  pension  money. 

In  this  computation  the  amount  realized  by  Brown  from 
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the  sale  of  real  estate,  and  secured  by  an  additional  bond,  is 
not  taken  into  account.  This  amount  came  into  Brown's  hands 
before  he  obtained  the  pension  money,  and,  hence,  may  have 
been  at  once  used  in  part  payment  for  the  Morgan  county 
land,  which  had  already  been  purchased  by  him. 

Other  reasons  might  be  given  in  support  of  the  conclusions 
of  law  stated  by  the  court,  but  we  deem  it  unnecessary  to  ex- 
tend this  opinion.  Oolburn  v.  StatCy  ex  rel.,  47  Ind.  310 ;  /^cUe, 
€x  rel.y  V.  Sanders,  62  Ind.  562 ;  Bevis  v.  Heflin,  63  Ind.  129 ; 
Lowry  v.  Stale,  ex  rel.,  64  Ind.  421. 

The  judgment  is  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

NiBLACK,  J. — In  an  elaborate  and  exhaustive  petition  for 
a  rehearing  the  appellant  challenges  the  correctness  of  our 
opinion  in  this  case,  announced  as  above,  in  several  respects. 
He  first  complains  that  he  i&  held  responsible  for  the  arrears 
of  pay  and  pension  money  received  by  his  principal,  because 
of  his  principaPs  failure  to  include  those  sums  in  his  report 
of  assets  in  his  hands,  and  then  again  for  the  same  moneys  in- 
vested in  the  Morgan  county  land,  reiterating,  the  argument 
contained  in  his  original  brief,  that  the  investment  in  that 
land  constituted  the  only  real  conversion  of  the  moneys  in 
question,  and  that  the  defalcation  thereby  created  was  substan- 
tially reimbursed  by  the  sale  of  the  land. 

But  we  can  not  infer  from  the  finding  of  the  court,  that  the 
arrears  of  pay  and  pension  money,  unaccounted  for,  were  in- 
vested in  the  Morgan  county  land.  Brown,  the  guardian,  had 
other  moneys  in  his  hands  arising  from  the  sale  of  lands  and 
for  arrears  of  pay  reported  to  the  proper  court,  which  may 
have  supplied  the  indefinite  and  unnamed  amount  of  the 
wards'  money  put  into  that  land. 

The  appellant  does  not  controvert  our  position,  that,  under 
the  circumstances,  the  failure  of  Brown  to  report  a  part  of 
the  arrears  of  pay  and  the  pension  money  he  had  received, 
was  a  conversion  by  him  of  the  moneys  not  reported,  insist- 
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ing  only  that  the  conversion,  of  which  Brown  was  thus  guilty^ 
was  merged  in  the  conversion  resulting  from  the  investment 
in  the  Morgan  county  land,  and  reimbursed  as  herein  above 
stated. 

This  argument  rests  upon  the  assumption  that  all  the  money 
not  accounted  for  was  put  into  the  land,  as  well  as  that  all  the 
money  of  the  wards  so  put  in  was  recovered  back,  princi- 
pal and  interest,  by  the  enforcement  of  a  lien  on  the  land. 

As  we  have  already  intimated,  no  inference  can  be  properly 
drawn  from  the  facts  as  found  by  the  court  that  will  sustaia 
either  branch  of  that  assumption.  When  Brown  expressly 
failed  to  account  for  a  part  of  the  moneys  which  had  come  into 
his  hands,  his  liability  on  his  bond  for  the  sums  so  unaccounted 
for  became. fixed,  and  for  the  purposes  of  this  case  it  is  not 
material  to  enquire  what  he  otherwise  may  have  done  with 
the  same  moneys,  except  to  ascertain  whether  they  still  re- 
main unaccounted  for. 

For  the  reasons  given  it  has  not  been  shown  that  the  par- 
ticular funds  concealed  in  this  case  have  ever  been  madegood^ 
in  any  way,  to  the  relator's  wards.  Pension  money  received 
by  a  guardian  from  the  United  States  Government  is  more 
strictly  guarded  than  moneys  received  by  him  from  other 
sources.  Brown's  conversion  of  the  pension  money  consti- 
tuted a  crime  as  well  as  a  legal  liability.    R.  S.  U.  S.,  sec.  4783. 

The  appellant  next  complains  that  all  the  omissions  and 
uncertainties  apparent  upon  the  face  of  the  special  finding 
made  by  the  court  have  not  been  counted  in  his  iavor  as  they 
ought  to  have  been ;  that,  so  counting  these  omissions  and 
uncertainties,  he  is  entitled  to  judgment  upon  the  special  find- 
ing. But  the  omissions  and  uncertainties  of  which  the  ap- 
pellant claims  the  benefit  have  reference  mainly  to  matters 
occurring  after  his  release  from  the  bond  in  judgment,  and^ 
as  we  construe  them,  do  not  cast  any  obscurity  upon  the  factf^ 
connected  with  Brown's  concealment  of  most  of  the  money 
received  by  him  from  the  United  States  Government  while 
that  bond  was  in  force. 
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While  the  case  made  by  the  special  finding  is  not  in  all  re- 
spects a  satis&ctory  one^  we  are  unable  to  come  to  any  con- 
dofiion  different  from  that  at  which  we  arrived  at  the  former 
hearing. 

The  petition  for  a  rehearing  is,  consequently^  overruled.. 


No.  7910. 

BUBKAM   ET  AL.  V.  MoElFBESH  ET  AL. 

SuFBEBCE  ConsT. — AppeoiL — Notioe. — Submission.— Appearance. — Dismissal.-^ 
Where  a  case  is  submitted  without  notice  of  the  appeal  to  appellees  in- 
terested  and  without  their  appearance,  the  Supreme  Court  will  set  aside 
the  submission,  and  if  there  be  no  notice  or  appearance  will  dismiss  the 
appeal  on  call  in  open  court. 

Same. —  Tronseripl. — Lost  Pleadings, — Practice, — A  paper  furnished  by  coun- 
sel to  the  clerk  as  a  substitute  for  a  lost  pleading,  without  order  or  leave 
of  court,  is  no  part  oi  the  record. 

From  the  Dearborn  Circuit  Court. 

F.  Adkinson  and  G.  M.  Roberts,  for  appellants. 
/.  D,  Haynes,  J.  K.  Thompson  and  W.  S.  HoImaUy  for  ap- 
pellees. 

BlacK;  C. — It  appears  from  the  transcript  of  the  record 
of  this  cause^  filed  in  this  court  May  23d,  1879,  taken  in  con- 
nection with  the  return  made  February  5th,  1881,  to  a  certio- 
rari awarded  on  the  application  of  the  appellee  McElfresh, 
that  a  complaint  was  filed  by  the  appellants  on  the  3d  day  of 
December^  1877 ;  but  at  the  time  of  the  making  of  said  tran- 
script;  and  thereafter,  up  to  and  including  the  time  of  the 
making  of  said  return  to  said  certiorari,  said  complaint  was^ 
not  on  the  files  of  the  court  below.  A  complaint  is  in  the 
transcript  preceded  by  a  statement  that,  the  complaint  which 
had  been  filed  having  been  lost  or  mislaid,  that  which  is  so 
inserted  "  is  now  substituted  in  lieu  thereof  It  appears  from 
the  return  to  the  certio7'ari  that  no  substituted  complaint  waa 
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£Ied  in  the  cause  for  the  origiual  one,  and  there  was  no  leave 
or  order  of  court  authorizing  the  filing  of  a  substituted  com- 
plaint, and  the  paper  purporting  to  be  a  substituted  complaint 
was  furnished  to  the  clerk  by  the  attorney  for  the  appellants, 
but  it  was  never  filed  in  the  cause.  The  complaint  inserted 
is  a  complaint  of  the  appellants  against  the  appellees  McEl- 
fresh,  Perfy  and  Gibson,  for  the  recovery  of  personal  prop- 
erty. It  appears  that  Perry  and  Gibson  were  admitted  as 
defendants  after  the  commencement  of  the  action,  on  their 
own  petition;  that  they  filed  an  answer;  that  ''the  said  re- 
ceiver,*' who  appears  elsewhere  in  the  record  to  have  been 
McElfresh,  filed  an  answer;  that  the  plaintiffs  filed  a  de- 
murrer to  the  answer  of  Perry  and  Gibson,  which  was  over- 
ruled ;  that  the  plaintiffs  filed  'a  reply ;  that  the  defendants 
filed  a  demurrer  to  the  sex^ond  paragraph  of  the  reply,  which 
was  sustained.  But  the  only  pleading  contained  in  the  record, 
besides  said  pretended  complaint,  is  the  demurrer  to  the  an- 
swer of  Perry  and  Gibson. 

The  clerk,  in  his  return  to  the  oer^torar/,  certifies  thaf  the 
petition  of  Rod  Perry  and  David  E.  Gibson  to  be  made  par- 
ties to  said  action,  and  the  answer  and  counter-claim  filed  by 
them  therein,  and  the  answer  filed  by  Samuel  McElfresh  in  said 
cause,  were  not  on  the  files  of  said  court  at  the  time  of  making 
said  transcript,  and  the  same  are  not  now,  nor  have  they  been, 
on  the  files  of  said  court  since  the  making  of  said  transcript.'' 

The  clerk,  in  his  said  return,  <5ertifie8  to  the  same  effect 
concerning  certain  documentary  evidence  omitted  from  a  bill 
of  exceptions  containing  evidence. 

The  cause  was  tried  by  a  jury,  and,  in  accordance  with  their 
verdict,  a  motion  for  a  new  trial  filed  by  the  appellants  hav- 
ing been  overruled,  judgment  was  rendered  that  the  defend- 
ants Perry  and  Gibson  recover  of  the  plaintifis  certain  per- 
sonal property,  and  $500  damages  for  its  detention ;  and,  in 
the  event  said  property  was  not  forthwith  so  returned,  that 
the  defendants  Perry  and  Gibson  recover  of  the  plaintifls  the 
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additional  sam  of  $650,  being  the  value  of  said  property  as 
found  by' the  jury^  and  that  the  defendants  recover  their  costs 
of  the  plaintiffs. 

The  appellants  have  assigned  as  error  the  overruling  of 
their  motion  for  a  new  trial.  The  appeal  was  taken  by  filing 
the  transcript  in  the  office  of  the  clerk  of  this  courts  as  pro- 
vided in  the  second  branch  of  section  556^  code  of  1852^  and 
rule  22  of  this  court.  The  cause  was  submitted  at  the  calling 
of  the  docket  on  the  26th  of  May,  1880^  on  default  of  the  ap- 
pellees. But  at  that  time  no  notice  of  the  appeal  had  been 
given  except  to  the  appellee  McElfresh.  After  the  return 
had  been  made  to  said  certiorari  the  appellee  McElfresh^  on 
the  23d  of  February,  1881,  filed  in  this  court  a  motion  to 
strike  said  complaint  from  the  transcript,  and  to  dismiss  the 
ap(»eal  for  the  wrfnt  of  a  sufficient  transcript,  and  for  the  rea- 
son that  the  cause  had  been  submitted  on  the  defiiult  of  the 
appellees  and  no  notice  of  the  appeal  had  been  given  to  the 
said  appellees  Perry  and  Gibson. 

The  complaintcontained  in  the  transcript  can  not  be  deemed 
a  part  of  the  record.  It  was  never  filed  in  the  cause.  If  it 
were  not  so,  the  record  is  otherwise  so  defective  as  not  to  show 
what  issue  was  tried  and  determined.  In  such  a  condition 
of  the  record  no  question  is  presented  for  decision,  and,  if  the 
appellees  were  in  this  court,  it  would  be  in  accordance  with 
the  practice  of  the  court  to  affirm  the  judgment.  Oollins  v. 
J7.  S.  Express  Go.,  27  Ind.  11;  Bonsell  v.  Bonsell,  41  Ind. 
476 ;  SUUe,  ex  rel.,  v.  Terre  Haute,  etc.,  B.  B.  Go.,  64  Ind.  297. 

The  appellees  Perry  and  Oibson  appear  to  be  the  real  par- 
ties in  interest  in  the  judgment.  Because  of  the  &ilure  to 
notify  them  of  the  appeal  the  submission  should  be  set  aside. 
Johnson  V.  Miller,  43  Ind.  29 ;  Glarh  v.  Gontinental  Improve- 
meni  Go.,  57  Ind.  135. 

If  no  steps  be  taken  to  bring  in  said  appellees,  and  they  do 
not  voluntarily  appear,  the  proper  practice  will  be  to  move 
Vol.  88.— 15 
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for  the  dismissal  of  the  appeal  on  call  in  open  court.  Paiiison 

V.  Shaw,  82  Ind.  32. 

• 

Per  Curiam. — Upon  the  foregoing  opinion  the  submission 
is  set  aside,  at  the  costs  of  appellants,  of  which  the  clerk  wilL 
give  them  notice. 


♦- 


No.  10,323. 

Sagasser  u.  Wynx  et  al. 

Supreme  CoUBT.—r/i5a6misj»on  of  Cawse, — lulling  Appellant^ 8  Brief, — Rule  14* — 
Where  a  cause  is  submitted,  cither  on  call  or  by  agreement  of  the  parties, 
in  the  Supreme  Court,  Rule  14  of  the  rules  of  the  court  imperatively  re- 
quires that  the  appellant's  brief  shall  he  filed  in  sixty  days  from  the  date 
of  submission,  and  provides  that  if  such  brief  is  not  so  filed  the  appeal 
shall  be  dismissed",  and  the  filing  of  the  appellant's  brief  after  the  ex- 
piration of  the  sixty  days  will  not  prevent  the  dismissal  of  the  appeal. 

From  the  Cass  Circuit  Court. 

F.  Swigart,  A.  8.  Outhrie  and  D,  B.  Graham,  for  appellant. 
D.  (7.  Justice  and  F.  L.  Justice,  for  appellees. 

HowK,  J. — On  the  24th  day  of  March,  1883,  the  appellees 
moved  this  court  in  writing  to  dismiss  the  appeal  in  this  case^ 
for  the  reason  that  the  appellant  had  failed  to  file  any  brief 
herein  within  sixty  days  after  J;he  submission  of  the  cause^  as- 
required  by  Rule  14  of  the  rules  of  this  court.  Rule  14 
provides  that  "  Where  a  cause  is  submitted  on  call  or  by  agree- 
ment, the  appellant  shall  have  sixty  days  in  which  to  file  a 
brief,  and  if  not  filed  within  the  time  limited,  the  clerk  shall 
enter  an  order  dismissing  the  appeal,  unless  the  appellee  shall 
have  filed  with  the  clerk  a  written  request  that  the  cause  be 
passed  upon  by  the  court." 

The  record  shows  that  this  cause  was  submitted  by  agree- 
ment, on  the  28th  day  of  November,  1882.  No  brief  was  filed 
by  the  appellant  within  sixty  days  after  such  submission  of 
the  cause ;  nor  did  the  appellee  file  with  the  clerk  a  writteiL 
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request  that  the  cause  be  passed  upon  by  the  court.  It  is 
clear,  therefore,  that,  under  the  rule,  an  order  ought  to  have 
been  entered,  at  the  expiration  of  sixty  days  after  the  submis- 
sion, for  the  dismissal  of  the  appeal ;  but  no  such  order  was 
then  entered.  Afterwards,  on  the  17th  day  of  March,  1883, 
and  before  the  appellees  filed  their  motion  to  dismiss  the  ap- 
peal because  of  the  appellant's  non-compliance  with  Rule  14, 
the  appellant  filed  his  brief  of  this  cause.  It  will  be  seen  that 
the  facts  of  this  case  are  very  similar  to  those  stated  in  the 
opinion  of  the  court,  in  Murray  v.  Williamson,  79  Ind.  287. 
The  court  there  said :  "  The  fact  that  a  brief  has  since  been 
filed  for  the  appellant  is  no  answer  to  the  appellee's  motion. 
He  has  the  right  to  have  the  appeal  dismissed."  Upon  the 
authority  of  the  case  cited,  it  must  be  held  that  the  appellees' 
motion  to  dismiss  the  appeal,  in  this  case,  must  be  sustained. 
The  appeal  is  dismissed,  at  the  appellant^s  costs. 


No.  8298. 

Summit  v.  ELiiETT. 

Married  Woman. — Mortgage, — Judicial  Sale  of  Hit^ruFa  Lands. —  When  In- 
choate Iniereet  Vesto, — Descent — PatiUion. — Statute  Construed, — ^The  lands 
of  a  husband  were  sold  on  foreclosure,  against  him,  of  a  mortgage*  not 
signed  hj  the  wife.  Before  the  purchaser  was  entitled  to  a  sheriff's  deed 
she  died,  the  husband  surviving.  After  the  sherifl'^s  deed  was  executed 
the  husband  sued  for  partition. 

Hddj  that  by  the  execution  of  the  sheriff's  deed  her  absolute  title,  under 
the  statute  of  1875,  R  S.  1881,  sections  2508-2511,  vested  by  relation  at 
the  date  of  the  sale,  and  upon  her  death  descended  to  the  husband. 

From  the  Monroe  Circuit  Court. 

•71  W,  Buskirk  and  H.  C.  Duncan,  for  appellant. 
Jl  B.  Mulkey,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  for  partition.   The  first 
paragraph  of  the  complaint  was  dismissed.    The  second  para* 
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graph  averred  that  the  plaintiff,  on  the  8th  of  February,  1877, 
had  a  wife  living  and  owned  the  land  in  controversy;  that, 
'on  said  day,  he,  by  a  mortgage,  in  which  his  wife  did  not  join, 
Conveyed  the  land  to  the  defendant ;  that  afterwards  said  mort- 
gage was  foreclosed  against  the  plaintiff  only ;  that  at  the  fore- 
closure sale,  on  the  10th  of  August,  1878,  the  defendant  be- 
came the  purchaser  of  the  land,  and  has  since  received  the 
sheriff's  deed  therefor;  that  before  the  expiration  »f  one  year 
after  said  sale,  to  wit,  in  July,  1879,  the  plaintiff's  wife  died; 
that  she  did  not  during  her  lifetime  convey  the  land,  nor  has  the 
plaintiff  at  any  time  made  any  conveyance  of  said  land  except 
said  mortgage,  and  that  the  land  is  not  of  the  value  of  $20,000. 

The  second  paragraph  of  the  complaint  also  averred  that 
plaintiff  is  the  owner  of  the  undivided  one-third  of  the  land, 
and  that  defendant  is  the  owner  of  the  undivided  two-thirds. 

A  demurrer  to  this  paragraph,  for  want  of  facts  sufficient, 
etc.,  was  sustained,  and  judgment  thereon  was  rendered  in 
favor  of  the  defendant.     The  plaintiff  appealed. 

The  error  assigned  is  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint. 

The  inchoate  interest  of  a  wife  in  the  lands  of  her  husband 
becomes  consummate  upon  the  death  of  her  husband,  she  sur- 
viving, or  upon  the  proper  execution  of  a  conveyance  to  the 
purchaser  of  her  husband's  lands  at  a  judicial  sale.  Act  of 
March  11th,  1875,  1  R.  8.  1876,  p.  554. 

The  appellee  claims  that  in  this  case  the  wife's  inchoate 
right  never  became  consummate,  because  she  did  not  survive 
her  husband ;  that  she  died  before  a  conveyance  was  made,  or 
could  be  lawfully  made,  to  the  purchaser  at  the  judicial  sale ; 
that  she  died  before  the  year  for  redemption  had  expired,  and 
that,  therefore,  the  land  belongs  to  the  purchaser,  who  bought 
it  at  the  judicial  sale,  and  has  the  sheriff's  deed  for  it.  But 
the  whole  of  the  land  was  not  sold  at  the  judicial  sale;  only 
two-thirds  of  it  were  sold. 

In  the  case  of  Taylor  v.  Stockwell,  66  Ii;id.  505^  this  court 
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said :  "  The  wife  then,  as  the  law  stood  before  the  act  of  1875, 
hadaa  inchoate  right  to  one-third  of  the  land  of  which  the  hus- 
band was  seized  in  fee  simple  at  any  time  during  the  marriage, 
and  this  right  became  consummate  upon  the  death  of  the  hus- 
band, unless  she  had,  in  the  meantime,  joined  in  the  convey- 
ance thereof  in  due  form  of  law.  This  third,  in  connection 
with  the  other  two-thirds,  might  have  been  sold  on  execution 
against  the  husband,  subject  to  the  contingency  of  the  wife^s 
survivorship.  But,  by  the  act  of  1875,  this  third  can  not  be 
sold  at  all  in  that  manner ;  and,  when  the  other  two- thirds  are 
thus  sold,  the  hitherto  inchoate  right  of  the  wife  becomes  at 
once  consummate/' 

This  construction  of  the  act  of  March  11th,  1875,  to  wit, 
that  sales  governed  thereby  are  sales  of  two-thirds  only,  is 
supported  by  the  fourth  section  of  said  act,  which  is  that "  No 
real  property  in  which  any  married  woman  holds  such  in- 
choate interest,  as  xa  provided  for  in  this  act,  liable  to  be  sold 
with  benefit  of  appraisement  laws  of  the  State,  shall  be  sold 
on  any  execution  or  order  of  sale  issued  out  of  any  court,  for 
less  than  four-ninths  of  the  appraised  cash  value  thereof,  ex- 
clusive of  liens  and  encumbrances.'^ 

Four-ninths  beinjg  two-thirds  of  two-thirds,  this  seems  to 
indicate  an  intention  of  the  Legislature  that  in  such  cases 
two-thirds  only  of  the  land  are  to  be  regarded  as  sold,  because 
if  the  purchaser  should  be  regarded  as  buying  all  the  land  he 
ought  to  pay  at  least  two-thirds  of  its  appraised  value.  If 
he  takes  two-thirds  only  at  the  sale,  then  he  ought  to  pay 
four-ninths  of  the  value  of  the  whole ;  that  is,  two-thirds  of 
two-thirds.  The  wife's  third  not  being  sold,  the  question  is, 
what  becomes  of  it? 

Under  the  language  of  the  statute  it  does  not  become  an  abso- 
hite  interest  in  her  until  her  husband's  legal  title  has  become 
vested  in  the  purchaser  at  the  sale  by  the  sheriff's  deed.  But 
when  such  title  has  been  so  vested  it  does  not  begin  with  the 
execution  of  the  deed,* but  relates  back  to  the  day  of  sale; 
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and  so,  where  the  wife's  inchoate  interest;  has  become  vested, 
her  title  also  does  not  begin  with  the  execution  of  the  sher- 
iff's deed,  but  relates  back,  like  the  purchaser's  title,  to  the 
date  of  the  purchase ;  therefore,  in  HoUenback  v.  Blaekmore, 
70  Ind.  234,  it  was  held  that  where  the  husband's  title  had 
been  vested  in  the  purchaser  as  to  the  two-thirds,  by  the 
sheriff's  deed,  so  that  the  wife's  interest  had  also  become 
vested  and  absolute  as  to  one-third,  a  deed  by  the  husband 
and  wife  for  said  one-third,  made  four  months  before  the  exe- 
cution of  said  sheriff's  deed,  gave  a  good  title  to  the  grantee, 
because  when  the  wife's  interest  became  vested  her  title  re- 
lated back  to  the  day  of  the  sak\ 

It  will  be  observed  that  in  the  case  at  bar  the  mortgage 
under  which  the  judicial  sale  was  made  was  executed  in  1877. 
And  in  the  case  at  bar,  if  the  act  of  March  11th,  1875,  should 
be  construed  literally,  the  result  would  be  that  the  wife's  in- 
terest never  became  consummate,  because  she  died  before  the 
purchaser's  title  to  her  husband's  land  became  absolute,  and 
before  the  end  of  the  year  allowed  for  redemption.  Under 
such  a  literal  construction  the  wife  had,  when  she  died,  only 
an  inchoate  interest,  but  nothing  descendible  or  capable  of 
passing  to  representatives.  But  this  court  has  refused  to  give 
a  literal  construction  to  said  act  of  1875. 

In  Elliott  V.  Cale,  80  Ind.  285,  this  court  held  the.meaqing 
of  the  act  of  1875  to  be  that  the  judicial  sale  is  the  principal 
thing  in  creating  the  wife's  title  to  one-third  of  her  husband's 
lands,  and  that  upon  such  sale  the  wife's  title  to  said  one-third 
becomes  absolute,  and  is  not  defeated  by  her  subsequent  death 
before  the  end  of  the  year  allowed  for  redemption,  so  that 
nothing  but  redemption  within  the  year  will  defeat  it. 

In  the  subsequent  case  of  Riley  v.  Davis,  83  Ind.  1,  this 
court  declined  to  overrule  Elliott  v.  Gale,  supra,  and  held  that, 
on  the  death  of  the  wife  during  the  year  allowed  for  redemp- 
tion, if  the  land  is  not  redeemed,  and  the  purchaser  receives 
the  sheriff's  deed,  the  wife's  title  to  the  one-third  will  be 
deemed  to  have  vested  in  her  from  the  time  of  the  sale,  and 
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irill  descend  to  her  heir ;  and  that  she,  as  such  owner  of  the 
one-third,  will  be  entitled  to  one-third  of  the  rents  and  profits  * 
daring  the  year  allowed  for  redemption.  These  cases  of  El- 
UM  V.  Cole  and  RUey  v.  DamB  are  decisive  of  the  present  suit. 
Upon  the  facts  stated  in  the  complaint  Mrs.  Summit  became 
the  owner,  on  the  day  of  the  sale,  of  one-third  of  the  land. 
When  she  died  that  one-third  descended  to  her  husband. 
One-third  of  that  one-third  would  have  descended  to  her  hus- 
band, the  appellant,  under  1  R.  S.  1876,  p.  412,  sec.  22;  but 
«cc.  3  of  the  act  of  March  11th,  1875,  provides  "That  if  any 
married  woman  shall  die,  holding  real  property  vested  in  her 
by  the  provisions  of  this  act,  during  the  existence  of  the  mar- 
riage in  virtue  of  which  she  received  the  same,  the  whole  of 
such  real  property  shall  descend  to  her  surviving  husband.'' 
The  appellant,  therefore,  had  an  interest  in  the  land  in  con- 
troversy, to*  wit :  he  owned  one-third  of  it,  and  was  entitled 
to  partition.  The  court  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  complaint. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment'of  the  court  below  be  and  it  .is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded  with  instructions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 

Note. — It  being  suggested  and  shown  that  the  appellant 
has  departed  this  life  since  the  submission  of  this  cause,  judg- 
nient  herein  is  rendered  as  of  the  May  Arm,  1880,  at  which  term 
the  submission  was  made.     2  R.  S.  1876,  p.  245,  sec.  672. 
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Board  op  Commissioners  of  Monroe  County  t?.  Kreugeb. 

Iktoxicatiko  Liquor. —  lAcenae. —  Refunding  of. —  Voluntary  Bayment, — 
Where  an  applicant  is  granted  a  license  by  the  coanty  board  to  retail 
liqaors,  ander  the  act  of  1875  (R.  a  1881,  sections  5312-6323),  pays 
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the  fee  and  takes  the  license,  and  on  appeal  to  the  circuit  court  the* 
license  is  refused  within  the  year  covered  by  the  license,  the  county 
board  is  not  bound  to  repay  to  him  any  part  of  the  money,  the  payment 
by  him  having  been  voluntary. 

From  the  Monroe  Circuit  Court. 

Jl  H.  Louden  and  R.  W,  Miers,  for  appellant. 
J,  W,  Buakirk  and  H,  O.  Duncan,  for  appellee. 

Morris,  C. — The  appellee  presented  to  the  board  of  com- 
missioners of  Monroe  county  the  following  claim  for  allow- 
ance: 
'*  To  the  Honorable  Board  of  Oommissioners  of  Monroe  Gountyr 

"August  Kreuger  would  respectfully  show  to  the  court 
that  on  the  7th  day  of  February,  1881,  the  auditor  of  Monroe 
county,  in  pursuance  of  the  order  of  said  board,  made  at  its 
December  term,  1880,  issued  to.him  a  license  for  one  year  from 
said  7th  day  of  February,  1881,  to  sell  intoxicatiug  liquors, 
to  wit,  spirituous,  vinous  and  malt  liquors,  in  a  less  quantity 
than  a  quart  at  a  time,  to  be  drunk  on  the  premises,  in  the  ap- 
pliication  and  license  described ;  that  said  Kreuger  paid  to  the 
treasurer  of  said  county  the  sum  of  jflOO  for  said  license; 
that  the  remonstrants  before  said  board,  against  the  granting 
of  said  license,  appealed  said  cause  to  the  circuit  court,  where 
said  appeal  was  tried  and  judgment  was  rendered  revoking- 
said  license,  on  the  6th  day  of  May,  1881 ;  that  said  judg- 
ment is  unappealed  from,  and  if  this  petition  is  granted  will 
not  be  appealed  from.  Wherefore  said  Kreuger  asks  that  the 
said  board  make  an  order  directing  said  auditor  to  iasue  & 
warrant  on  the  treasurer  of  said  county  in  his  favor  for  $74.- 
50,  for  the  time  which  he  can  not,  for  the  reason  aforesaid^ 
sell  under  said  license." 

The  claim  was  duly  verified.  The  board  refused  to  allow 
the  claim.  The  appellee  appealed  to  the  circuit  court.  In  the 
circuit  court  the  board  demurred  to  the  claim  or  complaint  of 
the  appellee.  The  court  overruled  the  demurrer,  and  the  ap- 
pellant electing  to  stand  by  its  demurrer,  final  judgment  was. 
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rendered  for  the  appellee  in  the  sum  of  $74.60^  to  which  the 
appellant  objected. 

The  sustaining  of  the  demurrer  to  the  complaint  is  assigned 
as  error. 

The  question  presented  for  decision  here  is,  was  Monroe 
county,  upon  the  facts  stated,  legally  bound  to  refund  to  the 
appellee  $74.50,  being  part  of  the  $100  paid  by  him  to  the 
treasurer  of  the  county  for  a  license  to  sell  intoxicating  liq- 
uors for  one  year,  the  license  having  been  revoked  upon  ap 
peal,  some  three  months  after  it  had  been  issued. 

The  proviso  to  the  4th  section  of  the  act  of  1875,  Acts  1875, 
Spec.  Sess.,  p.  56,  is  as  follows :  ^^Promded,  That  no  appeal 
taken  by  any  person  from  the  order  of  the  board  granting  such 
license  shall  operate  to  estop  the  person  receiving  such  license 
from  selling  intoxicating  liquor  thereunder,  until  the  close  of 
the  next  term  of  the  court  in  which  such  appeal  is  pending, 
at  which  such  cause  might  be  lawfully  tried.  And  he  shall  not 
be  liable  as  a  seller  without  license  for  sales  made  during  the 
pendency  of  such  appeal,  but  he  shall  be  liable  for  the  viola- 
tion of  any  of  the  provisions  of  this  act  during  such  time,  the 
same  as  if  regularly  licensed.'' 

J^hether  the  appellee  paid  his  money  and  procured  his 
license  before  or  after  the  remonstrants  appealed  from  the 
order  of  the  board  granting  it,  does  not  appear,  nor  is  it  ma- 
terial that  it  should ;  for,  in  either  case,  he  must  be  held  to 
have  paid  it  voluntarily  and  without  legal  compulsion.  It  was 
for  the  appellee  to  decide  for  himself  whether  he  would  pay 
out  his  money  upon  the  order  of  the  board  granting  the  li- 
cense, or  wait  until  the  final  determination  of  his  application 
on  appeal.  He  chose,  without  compulsion,  to  pay  the  $100 
and  take  the  license  upon  the  order  of  the  board.  His  con- 
fidence in  the  merits  of  his  application  and  his  desire  to  en- 
gage in  business  at  once  may  have  determined  his  choice,  but 
he  must  be  understood  to  have  acted  in  view  of  the  right  of 
the  remonstrants  to  appeal,  and  with  reference  to  the  results 
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that  might  follow.  He  knew  that  in  making  the  order  the 
board  was  acting  judicially  and  at  his  instance;  he  also  knew 
that  in  thus  acting  upon  his  application^  the  board  had  no 
power  to  create  any  obligation  that  woiild  be  in  any  way  bind- 
ing upon  the  county.  The  auditor,  in  issuing  the  license^  was 
simply  performing  a  ministerial  act,  which  could  impose  no 
<luty  upon  the  county.  The  treasurer  of  the  county,  in  re- 
<5eiving  the  money  from  the  appellee,  was  merely  passive ;  he 
<lid  not,  had  no  power  to,  coerce  payment. 

It  follows  that  if  the  county  was  under  any  obligation  to 
refund  the  money  demanded  by  appellee  for  the  license,  it 
must  be  because  he  failed  to  realize  all  the  benefits  which  he 
anticipated  from  the  payment  of  the  $100  for  a  license  for 
one  year.  But  as  he  paid  the  money  in  view  of  the  right  of 
those  who  opposed  his  license  to  appeal  and  in  reference  to  the 
contingencies  that  might  follow,  he  must,  we  think,  be  deemed 
to  have  received  all  that  he  is  legally  entitled  to.  If  the  bene- 
fits received  proved  to  be  less  than  he  had  been  led  to  expect, 
it  is  his  misfortune.  He  can  not  require  the  county  to  make 
^od  the  loss  which  he  thus  incurred. 

The  appellee's  counsel  say :  "  We  think  that  on  general 
principles,  of  having  received  something  for  nothing,^ the 
<K)unty  ought  to  pay  back  the  $74.50."  This  view  of  the  case, 
the  only  plausible  one  that  can  be  suggested,  is  sufficiently 
answered  by  the  following  cases :  Lafayette,  etc,,  R.  R.  Co.  v. 
PaMisofty  41  Ind.  312 ;  Toicn  of  Ligonier  v.  Ackerman,  46  Ind. 
662  (15  Am.  R.  823) ;  Town  of  Sullivan  v.  McOammon,  51  Ind. 
264 ;  Town  of  Edinburg  v.  Hackney,  54  Ind.  83. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee, with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 
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Trtot  and  Tbustee. — Beat  EstcUe. — Affreement. — Title.— Where  one  fur- 
nishes another  money  to  bay  land,  under  an  agreement  made  at  the  im^a 
time  that  the  latter  shall  take  the  title  in  his  name  and  hold  it  for  the 
benefit  of  the  former,  and  the  land  is  bought  with  the  money  so  fur^ 
nished,  a  valid  and  enforceable  trust  results. 

Same. — Consideration, — A  trust  in  land  can  not  be  created  by  parol  agree- 
ment unless  the  consideration  for  the  purchase  of  the  land  is  paid  by 
the  person  who  claim's  to  be  the  beneficiary.  Nor  will  a  trust  result 
when  the  money  is  paid  and  the  agreement  made  after  the  purchase. 

Besultino  Trcst. — Husband  and  IV^e. — Conveyance. — Notice. — Pfomiaaory 
Note,— Assiffnor  and  Aui^nee. —  Vendor  and  Vendee. — A  wife  placed  money 
in  her  husband's  hands  to  buy  a  tract  of  land  for  her.  He  made  the 
purchase  with  the  money,  taking  the  conveyance  to  liimself,  and  agree- 
ing, without  fraudulent  intent,  to  hold  the  lands  in  trust  for  her.  After- 
wards he  sold  the  lands  to  one  without  notice  of  the  trust,  taking  a  note 
for  the  purchase-money,  payable  to  himself,  which,  without  her  consent^ 
he  assigned  to  one  having  notice  of  the  trust. 

Bdif  that  she  was  entitled  to  the  procee<l8  of  the  note. 

Bill  of  Exceptions. — T\me  to  File.— Time  being  properly  granted  to  file 
a  bill  of  exceptions,  the  court,  under  the  code  of  1852,  had  no  power  at 
a  subeequent  term  to  enlarge  the  time,  and  a  bill  filed  during  the  addi- 
tional time  thus  given  was  no  part  of  the  record. 

From  the  Steuben  Circuit  Court. 

W,  H.  LeaSy  J,  A.  Woodhull  and  W.  O.  Oroxton,  for  ai>- 
pellants. 
J.  I.  Best  and  R.  W.  McBride,  for  appellees. 

Elliott^  J. — ^This  action  was  instituted  by  the  appellants 
on  a  promissory  note^  executed  by  one  George  E.  Libey  to 
<3eorge  M.  Zeigler,  and  by  him  assigned  to  appellants ;  the 
maker  of  the  note  paid  the  money  into  court  and  filed  a  bill 
of  interpleader ;  the  appellee  Samuel  Porter,  administrator  of 
the  estate  of  Emily  Zeigler,  deceased,  filed  a  cross  complaint, 
containing,  among  other  paragraphs,  the  following : 

"  The  defendant  Samuel  Porter,  for  a  second  and  further 
defence,  and  by  way  of  cross  complaint,  says  that  heretofore, 
on  the  8th  day  of  January,  A.  D.  1870,  Emily  Zeigler,  then 
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in  life^  and  then  the  wife  of  George  M.  Zeigler,  placed  in  hi& 
hands^  of  her  own  separate  property,  $3,000,  with  which  to 
purchase  for  her  sixty  acres  of  laud  in  Steuben  county,  Indi- 
ana ;  that  said  George  M.  did  purchase  said  laud,  and  did  pay 
therefor  with  the  money  of  said  Emily,  as  placed  in  his  hand^ 
as  aforesaid,  and  took  therefor  an  absolute  conveyance  of  said 
land  in  his  own  name,  with  the  agreement,  and  without  any 
fraudulent  intent,  that  he  was  to  hold  the  land  in  trust  for  said 
Emily;  that  afterwards  he  sold  and  conveyed  said  laud 
to  George  E.  Libey,  the  maker  of  the  note  sued  upon,  who 
bought  the  same  without  notice  of  the  trust,  and  also  made 
the  note  in  suit  for  a  part  of  the  purchase-money ;  that  after- 
wards said  George  M.,  without  the  consent  of  said  Emily, 
transferred  said  note  to  John  Leas,  one  of  the  plaintiffs,  who 
took  the  same  with  full  knowledge  of  the  claim  of  said  Emily 
thereto.  The  said  George  M.  was,  when  he  sold  said  land, 
and  now  is,  insolvent,  and  has  left  the  State  of  Indiana.'' 

This  cross  complaint  is  good.  Where  one  person  furnishes 
another  money  to  buy  lands,  under  an  agreement  made  at  the 
time  that  the  latter  shall  take  title  in  his  own  name  and  hold 
it  for  the  benefit  of  the  former,  and  the  land  is  bought  with 
the  money  so  furnished,  a  valid  and  enforceable  trust  results. 
The  elements  of  a  resulting  trust  exist  independent  of  the 
agreement,  namely,  the  furnishing  of  the  money  for  the  spe- 
cific purpose  of  buying  land  for  the  benefit  of  the  person  sup- 
plying the  consideration.  Indianay  etc.,  Go.  v.  Bates,  14  Ind- 
8 ;  Watkina  v.  Jones,  2S  Ind.  12 ;  McDonald  v.  McDonald,  24 
Ind.  68;  MUliken  v.  ifom,  36  Ind.  166;  McCollistet^  v.  Willey,. 
52  Ind.  382 ;  Hampson  v.  Fall,  64  Ind.  382 ;  Derry  v.  Derry, 
74  Ind.  560,  vide  p.  564. 

A  trust  in  lands  can  not  be  created  by  parol  unless  the  con- 
sideration for  the  purchase  of  the  land  is  paid  by  the  person 
who  claims  to  be  the  beneficiary.  Barkert  v.  Burkert,  58  Ind^ 
579 ;  Irwin  v.  Tvers,  7  Ind.  308.  Nor  can  a  trust  result  where 
the  money  is  paid  and  the  parol  agreement  made  after  the 
purchase  of  the  land.    Westerfield  v.  Kimmer,  82  Ind.  365 ;  1 
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Perry  Trusts,  section  133.  In  this  case  the  money  was  fur- 
iiished  for  a  designated  purpose ;  the  agreement  was  made  prior 
to  the  purchase,  and  the  money  was  used  in  the  purchase  of 
the  land. 

It  is  a  familiar  rule  that  one  who  owns  the  beneficial  in- 
terest in  land  may  follow  the  proceeds  of  the  land  into  the 
hands  of  one  who  has  full  knowledge  of  the  rights  of  the 
beneficiary.  It  appears,  from  the  averments  of  the  pleading 
before  us^  that  the  appellants  took  the  note  with  full  knowl- 
edge of  the  equity  of  Emily  Zeigler,  and  that  George  Zeigler 
iiad  disposed  of  the  note  in  violation  of  his  trust,  and  the 
case  is,  therefore,  brought  fully  within  the  rule. 

No  question  is  presented  on  the  ruling  denying  a  new  trial, 
for  the  reason  that  there  is  no  bill  of  exceptions  in  the  record. 
The  court  fixed  a  time  within  which  the  bill  should  be  filed, 
and  afterwards,  and  at  a  subsequent  term,  granted  an  exten- 
sion of  time.  The  court  had  no  power  to  grant  this  extension, 
and,  consequently,  the  paper  professing  to  be  a  bill  of  excep- 
tions IS  not  properly  in  the  record.  Robinson  v.  Johnson,  61 
Ind.  535.  The  cause  was  tried,  we  add,  to  prevent  possible 
Misunderstanding,  under  the  code  of  1852. 

Judgment  affirmed. 


No.  9437. 

Kochel  v.  Bartlett. 

NewTriai<. — Newly  Discodered  Emdenoe. — Di/t^^ce.— In  support  of  a  mo- 
tion for  a  new  trial  for  newly  discovered  evidence,  it  appeared  by  affida- 
Tit  that  the  new  witness  was  a  boy  of  fifteen,  of  whom  enquiry  had  been 
made  before  the  trial,  to  which  he  answered  that  he  knew  nothing  about 
the  cause,  believing  that  what  he  did  know  had  no  bearing  thereon. 

Held,  that  proper  diligence  was  shown. 

Same. — QamuUttivt  Evidence. — Seduction, — Maniage, — Breach  </  iVomise. — In 
a  suit  for  seduction  under  promise  of  marriage,  the  plaintiff  testified  to 
the  principal  facts,  and  also  that,  after  the  promise,  the  marriage  was 
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postponed  until  spring;  also,  to  subsequent  conversations  concerning  thi^ 
marriage,  and  to  conversations  after  the  seduction. 
Held,  that  newlj  discovered  evidence  of  subsequent  conyeisations  between 
the  parties  like  those  to  which  the  plaintiff  had  testified  was  not  cumu* 


lative,  and  was  sufficient  to  warrant  a  new  trial. 


From  the  Warren  Circuit  Court. 

/.  McOabe,  G.  M.  McCabe  and  E.  F.  McCabe,  for  appellant, 
J.  M.  Rabb  and  M.  Milford,  for  appellee. 

NiBLACK,  J. — Action  by  Harriet  Kochel,  acting  through 
her  fathe^  and  next  friend,  Henry  Kochel,  against  David  M. 
Bartlett,  for  seduction  under  promise  of  marriage.  Answer 
in  general  denial;  verdict  for  the  defendant;  motion  for  a 
new  trial  overruled,  and  judgment  on  tlie  verdict.  • 

It  is  only  claimed  that  the  court  erred  in  refusing  to  grant 
the  plaintiff  a  new  trial.  At  the  trial,  which  occurred  at  the 
January  term,  1881,  of  the  Warren  Circuit  Court,  the  plain- 
tiff testified  that  she  was  an-  unmaried  woman  and  then  twenty 
years  old ;  that  about  the  middle  of  February,  1879,  or  per- 
haps a  week  earlier,  she  went  tQ  the  defendant's  house  to  work 
as  a  hired  girl ;  that  at  the  time  the  defendant's  family  con- 
sisted of  himself,  his  mother  and  one  John  Kertman,  a  boy' 
living  with  him  as  a  member  of  the  family;  that  the  defend- 
ant's mother  died  on  the  22d  day  of  that  month ;  that  after- 
wards, under  an  arrangement  by  which  other  company  was 
kept  nearly  all  the  time  in  the  house,  she  returned  to  work^ 
and  to  keep  house  for  the  defendant,  and  in  that  way  remained 
with  him  most  of  the  time  for  about  a  year;  that  in  June  of 
that  year  mutual  promises  of  marriage  were  made  between 
her  and  the  defendant ;  that  it  was  first  agreed  that  they  should 
be  married  the  next  autumn,  but  that  afterwards  the  time  of  their 
proposed  marriage  was  extended  until  the  following  spring  ;, 
that  on  Sunday,  the  11th  day  of  January,  1880,  under  assur- 
ances of  an  early  marriage  and  complete  protection,  the  de- 
fendant had  sexual  intercourse  with  her,  from  which  she  be- 
came pregnant;  that  a  few  weeks  afterwards  she  made  her 
condition  known  to  the  defendant,  and  requested  a  fulfilment 
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of  his  promise  to  marry  her ;  that  the  defendant  thereupon 
refused  to  marry  her,  when  she  soon  thereafter  left  his  house,, 
no  other  sexual  intercourse  having  taken  place  between  them. 
The  plaintiff  also  testified  to  several  conversations  with  the 
defendant,  on  the  alleged  subject  of  their  approaching  mar- 
riage, during  the  summer  and  fall  of  1879 ;  also,  to  what  was 
said  at  some  interviews  with  him  after  their  sexual  intercourse^ 
as  well  as  after  her  condition  of  pregnancy  became  known. 

The  defendant,  testifying  in  his  own  behalf,  denied  having 
ever  promised  to  marry  the  plaintiff,  and  having  ever  had 
sexual  intercourse  with  her;  also  denied  all  the  conversa- 
tions, promises  and  assurances  sworn  to  by  the  plaintiff,  and 
relied  upon  by  her  as  tending  to  establish  a  cause  of  action 
against  him.  He  asserted  to  the  contrary  that  he  had  never 
made  love  to  her  in  any  way,  or  talked  with  her  on  the  sub- 
ject of  marriage. 

There  was  much  conflict  in  the  evidence  as  to  manv  coUat- 
eral  and  merely  corroborating  circumstances.  One  of  the 
causes  assigned  for  a  new  trial  was  newly  discovered  evidence. 
In  support  of  that  cause  Henry  Kochel  filed  his  affidavit  stat- 
ing that,  as  the  father  and  next  friend  of  the  plaintiff,  he  had 
from  the  first  assumed  the  responsibility  of  searching  out  and 
procuring  all  the  evidence  possibly  attainable  for  the  plain- 
tiff, she  being  physically  unable  to  attend  to  that  branch  of 
her  case;  that  before  the  trial  he  made  diligent  enquiry  in 
every  direction  for  all  such  evidence  as  might  tend  to  sustain 
the  plaintiff^s  cause  of  action,  and  especially  did  he  enquire 
of  the  boy  John  Kertman,  before  the  trial  commenced,  if  he 
knew  anything  about  this  cause ;  that  in  answer  to  his,  the 
affiant  KochePs,  question,  Kertman  informed  him  that  he  did 
not;  that  he,  the  affiant,  did  not  learn  that  Kertman  knew 
the  fiicts  sworn  to  by  him  in  his  accompanying  affidavit,  also 
filed,  until  since  the  trial  had  closed. 

The  boy  Kertman,  referred  to,  stated  in  his  affidavit  that 
he  was  then  over  fifteen  years  old,  and  that  he  had  lived  a 
long  time  with  the  defendant;  that  in  the  latter  part  of 
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August^  1879^  he  overheard  a  conversation  between  the  plain- 
tiff and  defendant  one  night  in  the  latter^s  house^  to  the  effect 
that  the  plaintiff  wanted  that  they  should  get  married  that 
fall^  to  which  the  defendant  responded  that  he  did  not  wish  to 
get  married  so  soon  after  his  mother's  death ;  that  he  would 
prefer  to  wait  till  spring;  that  affiant  was  at  the  time  in  bed, 
and  the  parties  acted  as  if  they  thought  he  was  asleep ;  that 
some  time  about  the  first  of  February,  1880,  hie  overheard 
another  conversation  between  the  parties,  at  the  defenditnt's 
house,  they  acting  as  if  they  supposed  no  one  heard  them',  to 
substantially  the  following  effect  on  the  part  of  the  defendant : 
**  We  must  not  do  what  we  have  done  any  more.  If  anything 
happens  wrong  to  you  we  will  get  married  and  go  out  to  Iowa 
this  summer ; ''  that  a  few  days  thereafter  the  affiant  came  up 
to  where  the  parties  were  talking,  and  overheard  them  both 
saying  something  about  getting  married ;  that  when  they  saw 
him  the  plaintiff  went  into  the  house;  that  he  then  asked  the 
defendant  if  the  plaintiff  was  not  talking  about  going  to  Iowa 
with  him,  to  which  he  answered  that  she  was  going  to  fix  up 
some  clothes,  get  ready  and  go  out  to  Iowa  with  him,  he  to 
visit  his  uncle  and  she  her  uncle  there ;  that  he  did  not  inform 
the  plaintiff's  father  of  the  foregoing  facts  when  the  father 
enquired  if  he  knew  anything  about  this  case,  because  he  did 
not  then  know  that  such  facts  had  any  bearing  upon  it 

On  behalf  of  the  plaintiff,  it  is  submitted  with  much  ap- 
parent confidence,  that,  upon  the  showing  thus  made,  a  new 
trial  ought  to  have  been  granted.  On  the  other  side,  it  is 
urged  that  sufficient  diligence  was  not  shown,  and  that  the 
newly  discovered  evidence  was  of  a  merely  cumulative  char- 
acter, for  the  admission  of  which  a  new  trial  could  not  have 
been  properly  granted. 

We  are  unable  to  infer  any  want  of  reasonable  diligence 
on  the  part  of  the  plaintiff.  Her  father,  and  next  friend, 
very  properly  nuide  enquiry  of  young  Kertman  in  due  time 
as  to  his  knowledge  of  any  facts  connected  with  the  cause,  and 
his  mistake  in  answering  as  he  did  was  not  an  unreasonable 
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one,  considering  his  age  and  probable  unfamiliarity  with 
legal  proceedings.  At  all  events^  the  mistake  was  one  for 
which  the  plaintiff  ought  not  to  be  held  responsible  as  bear- 
ing on  the  subject  of  diligence. 

OumulcUive  evidence  is  said  to  be  evidence  of  the  same  kind, 
to  the  same  point.  Thus,  if  a  fact  is  attempted  to  be  proved 
by  the  verbal  admission  of  the  adverse  party,  evidence  of  an- 
other verbal  admission  of  the  same  fact  is  cumulative ;  but 
evidence  of  other  circumstances,  tending  to  establish  the  &ct, 
is  not,     1  Greenl.  Ev.,  sec.  2. 

In  this  case  the  &cts  which  the  testimony  of  the  plaintiff 
was  introduced  to  establish  were  the  promise  of  marriage  and 
seduction  charged  in  the  complaint.  What  she  said,  in  refer- 
ence to  conversations  with,  and  promises  and  assurances  from, 
the  defendant,  were  merely  incidental  to  the  substantial  &ct8 
testified  to  by  her,  and  were  more  in  the  nature  of  a  part  of 
the  res  gestce  than  of  admissions  in  the  cause. 

If  the  newly  discovered  evidence  had  been  produced  at  the 
trial,  it  would  have  tended  to  prove  the  same  substantial  &cts 
as  those  to  which  the  testimony  of  all  the  other  witnesses  for 
the  plaintiff  was  directed,  but  in  a  materially  different  way, 
and  apon  another  trial  it  would  presumably  have  the  same 
tendency.  It  would  be  simply  the  introduction  of  "other 
circumstances,  tending  to  establish  ^^  the  alleged  facts  in  issue 
be£ween  the  parties,  and  hence  not  cumulative  evidence  within 
the  definition  given  as  above.  Parker  v.  Hardy,  24  Pick.  246 ; 
Humphreys  v.  Ktick,  49  Ind.  189 ;  Rains  v.  BaHoWy  54  Ind.  79. 
If  our  estimate  of  the  character  of  the  newly  discovered 
evidence  be  correct,  the  conclusion  is  inevitable  that  the  court 
below  erred  in  overruling  the  plaintiff  ^s  motion  for  a  new  trial. 
The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

EuLiOTT,  J.,  dissents  on  the  ground  that  the  newly  dis- 
covered evidence  was  not  of  sufficient  materiality  to  entitle 
the  appellant  to  a  new  trial. 
Vol.  88.— 16 
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No.  9830. 

Iii    m  Straughan  et  al.  v.  White. 

|168      136i 

Vbndor  and  Vendee. — OorUracL — Decree  of  Specific  Petformanee, — Judieiai 
ScUe. — Married  Woman, — StatiUe  Conairued.  —A  decree  for  Bpecific  perform- 
ance of  a  husband's  contract  for  the  sale  of  lands,  executed  by  a  deed  lo^ 
the  purchaser  by  a  commissioner  appointed  for  that  purpose,  is  not  & 
judicial  sale,  and  does  not,  under  the  statute  (R.  S.  1881,  sections  2508— 
2511),  convert  the  wife's  inchoate  interest  into  a  vested  estate. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadley^  E,  G.  HogaJte  and  R,  B.  Blake,  for  appellaDts* 
W.  IrmUy  for  appellee. 

MoBBis,  C. — The  appellee  commenced  this  suit  against  the 
appellant  for  the  partition  of  certain  real  estate^  she  claiming 
to  be  the  owner  of  one-third  of  the  same  in  fee.  Others  were 
made  defendants  to  said  suit,  as  encumbrancers  by  virtue  of 
mortgages  executed  by  said  Straughan  on  the  land  in  contro- 
versy,  and  as  his  judgment  creditors.  Straughan  answered 
the  complaint,  and  also  filed  a  cross  complaint,  in  which  he 
alleged  that  he  was  the  owner  in  fee  of  said  real  estate ;  that 
•  the  appellee  preteflded  to  own  a  part  of  it,  and  asking  that 
his  title  might  be  quieted. 

The  cause  was  submitted  to  the  court  for  trial.  At  the  re- 
quest of  the  appellant  the  court  found  the  &cts  specially,  and 
stated  the  conclusions  of  law  thereon.  The  finding  is  aar 
follows : 

"  The  plaintiff,  Mary  White,  is  now,  and  for  many  years  has 
been,  the  wife  of  Bloomfield  White ;  that  during  their  marriage 
said  Bloomfield  acquired  by  purchase  the  title  in  fee  to,  and 
possession  of,  the  following  described  lands  in  Hendricks: 
county  and  State  of  Indiana,  to  wit :  The  southeast  quarter  of 
the  northeast  quarter  of  section  11,  in  township  16  north,  of 
range  2  west;  that  on  the  16th  day  of  September,  1880,  the 
defendant  Elisha  M.  Straughan  instituted  suit  in  the  Hen- 
dricks Circuit  Court  against  the  said  Bloomfield  White,  to- 
enforce  the  specific  performance  of  a  parol  contract  of  said 
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White  to  convey  said  lands  to  said  Straughan ;  that  such  pro^ 
oeedings  were  had  in  said  suit  as  resulted  in  a  decree  of  said 
court  ordering  said  White  to  convey  said  land  to  said  Straughan, 
and,  upon  his  fiiilure  so  to  do^  one  Charles  F.  Bowen  was  sip- 
pointed  by  the  court  a  commissioner  to  execute  said  convey- 
ance ;  that  said  White  failed  and  refused  to  convey  said  land 
as  directed  by  the  court.  Whereupon  said  Bowen,  upon  the 
order  of  said  court,  as  such  commissioner,  did  convey  the  same 
.to  said  Straughan  by  a  deed  duly  executed  as  such,  which  do- 
ings of  said  commissioner  were  duly  reported  by  him  to  the 
court,  and  by  the  court  confirmed,  and  said  deed  presented  by 
him  to  the  court  for  examination  and  approval,  and  said  deed 
examined  and  approved  by  the  court,  and  the  approval  of  the 
court  endorsed  thereon,  which  deed  said  commissioner  was 
by  the  court  ordered  to  deliver,  and  which  was  by  him  de- 
livered to  said  Straughan,  which  deed  was  by  said  Straughan 
filed  in  the  recorder's  oflBce  of  Hendricks  county,  and  the 
6ame,  together  with  the  approval  of  the  court,  recorded  in  the 
deed  record  of  said  county.  And  the  court  further  finds  that 
the  plaintiff,  Mary  White,  was  not  a  party  to  said  suit,  and 
that  her  inchoiate  interest  in  said  real  estate  was  not  bv  said 
decree  and  judgment  of  the  court  directed  to  be  sold,  con- 
veyed or  barred.  And  upon  the  foregoing  fects  the  court 
draws  the  following  conclusions  of  law : 

"Ist.  That  the  conveyance  of  said  real  estate  by  said  com- 
missioner, under  the  direction  and  decree  of  the  court,  was  a 
judicial  sale,  and  the  interest  of  Bloomfield  White  in  and  to 
the  same  became  vested  and  absolute  in  the  defendant  Elisha 
M.  Straughan,  under  said  deed. 

"  2d.  That  the  inchoate  interest  of  the  plaintiff,  Mary  White, 
in  said  real  estate  thereby  became  vested  and  absolute  in  her 
in  fee,  and  that  she  is  entitled  to  have  partition  of  said  land.'^ 

The  appellant  properly  excepted  to  the  conclusions  of  law 
stated  by  the  court.  Such  further  proceedings  were  had  as  that 
partition  was  made  and  one- third  of  the  land  assigned  and 
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adjudged  to  the  appellee  in  fee.  The  oonclusions  of  law  stated 
by  the  court  are  assigned  as  error. 

In  support  of  the  conclusions  of  law  stated  by  the  court 
below^  the  appellee  insists  that  the  proceedings  in  the  suit  in- 
stituted by  Straughan  in  the  Hendricks  Circuit  Court  to  com- 
pel Bloomfield  White  to  perform  his  contract  to  convey  to  the 
appellee  the  land  in  controversy  amounted  to  a  judicial  sale 
of  it  by  the  court ;  that  the  execution  of  a  conveyance  by  a 
commissioner  appointed  by  the  court  for  that  purpose  vested 
in  the  appellant  absolutely  the  title  of  Bloomfield  White,  ma- 
tured the  inchoate  interest  of  the  appellee  in  the  land,  and, 
under  the  act  of  the  11th  of  March,  1875,  in  relation  to  mar- 
ried women,  vested  in  her,  as  the  wife  of  Bloomfield  White,  a 
title  in  fee  to  one-third  of  said  real  estate. 

On  the  other  hand,  the  appellant  contends  that  the  proceed- 
ings in  the  Hendricks  Circuit  Court,  by  which  he  obtained 
the  specific  performance  of  said  contract,  did  not  amount  to  a 
sale  of  the. land  at  all,  but  was  simply  the  consummation  of 
a  sale  made  by  said  White  to  him. 

Proceedings  to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  and  conveyance  of  land  are  destitute  of 
every  element  that  constitutes  a  judicial  sale.  Such  a  sale  is 
founded  upon  the  judgment  and  decree  of  the  court,  to  which 
it  always  relates  and  from  which  it  takes  effect.  In  such  sales 
the  price  and  conditions  are  usually  fixed  and  determined  by 
the  court,  and,  in  sales  strictly  judicial,  they  must  be  con- 
firmed by  the  court.  It  is  true  that,  under  said  act  of  1875, 
sheriff^s  sales  may  be  regarded  as  judicial  sales,  but  as  the 
proceedings  by  which  the  appellant  enforced  his  contract  with 
Bloomfield  White  have  no  resemblance  whatever  to  a  sheriff's 
sale,  it  is  quite  imipaterial  whether  such  sales  are  regarded  as 
judicial  sales  or  otherwise.  If  there  was  any  judicial  sale  in 
this  case,  it  was  strictly  and  technically  such. 

Bloomfield  White,  being  the  owner  of  the  land  in  contro- 
versy, subject  only  to  the  contingent  right  of  the  appellee,  as 
his  wife,  to  one-third  of  it  in  fee  in  case  she  should  survive 
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hiiDy  had  a  right  to  contract  to  sell  and  convey  to  the  appel- 
lant this  precise  interest.  This  he  did^  and  his  deed  to  the 
appellant  in  consummation  of  the  contract  would  have  passed 
to  him  the  entire  title  to  the  land^  subject  only  to  the  right 
of  the  appellee  to  one-third  of  it  in  case  she  should  survive 
her  husband.  The  contract  of  Bloomfield  White  to  sell  and 
convey  the  land  to  the  appellant  gave  the  latter  an  equity  in 
his  entire  interest ;  and^  upon  the  performance  of  the  contract 
of  purchase  on  the  part  of  the  appellant^  he  became  the  owner 
iu  equity  of  the  entire  interest  of  his  vendor^  who^  from  that 
time  forward,  held  the'  naked  legal  title  in  trust  for  the  appel- 
lant The  object  of  the  proceeding  for  specific  performance 
was  to  compel  a  transfer,  pursuant  to  the  terms  of  the  original 
contract;  of  the  mere  legal  title  held  in  trust  by  Bloomfield 
White  for  the  appellant,  the  possession  and  beneficial  interest 
10  the  land  having  already  passed  to  him.  The  decree  of  the 
court  compelling  a  conveyance  of  this  title  must,  it  would 
seem,  have  changed  the  contract,  or  passed  to  the  appellant 
the  title  of  Bloomfield  White  to  the  land  as  completely  and 
fally  as  his  own  deed,  made  pursuant  to  the  contract,  could 
have  passed  it. 

The  contract,  by  which  Bloomfield  White  agreed  to  sell  and 
convey  the  land  to  the  appellant,  was  the  principal  act  or  thing, 
and  to  it,  ap  such,  the  deed  subsequently  made  by  the  order 
of  the  court  had  relation,  and  it  will  be  deemed  to  have  taken 
effect,  from  the  date  of  the  contract,  just  as  would  the  deed  of 
White  had  he  conveyed  to  the  appellant.  It  would  be  strange^ 
indeed,  if  the  deed  which  the  court  ordered  its  commissioner 
to  execute,  because  White  had  refused  or  &iled  to  make  the 
deed  himself,  which  the  court  had  ordered  him  to  make^  was 
less  eflPective  to  convey  the  title  than  a  deed  from  White,  made 
pursuant  to  the  contract,  would  have  been.  The  court  mighty 
by  attachment,  have  compelled  White  to  convey.  Did  it  not 
accomplish  the  same  thing  by  causing  its  commissioner  to 
execute  a  deed  for  him?  Had  White  come  forward  and  exe- 
cuted the  deed,  it  would,  in  legal  contemplation,  have  been 
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done  in  performance  of  his  contract,  and  none  the  less  so  be- 
cause he  had  been  ordered  to  do  it  by  the  court.  This  he 
iihould  have  done,  but  did  not.  The  court  was  authorized,  by 
his  failure  to  comply  with  its  order,  to  empower  another  to 
transfer  the  title  which  he  had  agreed  to  make  to  the  appel- 
lant. The  court  exercised  this  power,  and  the  deed  of  its 
commissioner  had  the  same  effect  precisely,  and  passed  to  the 
appellant  the  same  interest  and  title  which  the  deed  of  Bloom- 
field  White  would  have  passed. 

As  before  remarked,  Bloomfield  White  owned  the  land, 
subject  only  to  the  contingent  right  of  the  appellee  to  one- 
third  of  it  in  case  she  survived  him.  This  interest  he  might 
lawfully  agree  to  sell  and  convey.  He  did  agree  to  sell  and 
convey  it  to  the  appellant.  The  Hendricks  Circuit  Court 
had  power  to  compel  him  to  perform  this  contract.  This  it 
did,  and  caused  a  conveyance  of  his  interest  to  be  duly  exe- 
cuted to  the  appellant.  It  must  be  held,  we  think,  that  the 
action  of  the  court  consummated  the  contract,  and  vested  in 
the  appellant  all  the  title  to  the  land  which  Bloomfield  should 
and  could  have  transferred  to  him. 

It  is  said  by  the  appellee  that  the  act  of  1875  should  be 
liberally  construed,  and  that  the  cases  of  Roberts  v.  Shroyer, 
68  Ind.  64,  and  Ketchum  v.  Schicketanz,  73  Ind.  137,  are  deci- 
eive  of  the  question  here  involved.     We  do  not  think  so. 

The  act  referred  to  should  be  fairly  and  liberally  construed, 
but  it  should  not  receive  such  a  construction  as  will  confer 
upon  married  women  rights  not  contemplated  by  the  words 
or  spirit  of  the  act.  Neither  the  words  nor  the  spirit  of  the 
act  give  to  a  married  woman  a  vested  interest  in  the  lauds  of 
the  husband  during  his  life,  unless  his  title  to  the  land  has 
passed  from  him  and  vested  in  another  by  judicial  sale.  This 
is  distinctly  held  in  the  case  of  Roberta  v.  Shroyer,  supra.  It 
was  held  in  both  the  above  cases,  and  the  same  has  been  held 
5n  others,  that  the  adjudication  of  the  bankruptcy  of  the  hus- 
band^ and  the  transfer,  pursuant  to  such  adjudication,  of  his 
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real  estate  to  his  assignee  in  bankruptcy,  amounted  to  a  judi- 
cial sale.  In  such  case  the  adjudication  is  the  foundation  of 
the  title.  The  title  relates  to  and  rests  upon  the  adjudication. 
The  assignee  takes  as  a  purchaser  through  the  court.  The 
transfer  of  the  title  follows  the  judgment  of  the  court,  and  the 
assignee's  title  is  derived  through,  and  rests  upon,  the  judg- 
ment and  proceedings  of  the  court  and  nothing  else.  Such  a 
transfer  of  the  bankrupt's  real  estate  to  his  assignee  may  be 
held  to  be  a  judicial  sale  within  the  meaning  of  the  act  of 
1875,  though  the  question  is  not  altogether  free  from  diffi- 
culty. But  in  the  case  before  us  the  contract  is  the  founda- 
tion upon  which  the  appellant's  title  rests,  and  from  which  it 
is  derived,  and  to  which  the  proceedings  of  the  court  relate. 
The  title  does  not  rest  upon  the  judgment  of  the  court  in  any 
proper  sense.  The  judgment  and  decree  of  the  court  simply 
enforce  the  rights  of  the  party,  and  are  designed  to  com- 
pel the  consummation  of  a  contract,  and  nothing  more.  The 
definition  of  such  a  proceeding  is,  to  compel  the  specific  per- 
formance of  a  contract  by  the  party  bound  to  perform.  Wa- 
terman Specific  Performance,i  p.  1.  It  is  obvious  that  in  the 
case  before  us,  unless  the  appellant  took  by  the  deed  of  the 
commissioner  appointed  to  convey  to  him  all  that  Bloomfield 
White  agreed  to  sell  and  could  have  conveyed,  he  did  not  get 
,  what  he  bargained  for,  and  the  Contract  is  still  unperformed. 
The  contract  was  lawful,  and  the  parties  should  abide  by  it. 
It  did  not  impair  the  appellee's  rights,  nor  did  the  coerced 
performance  have  the  effect  to  enlarge  her  rights. 

We  think  the  court  erred  in  its  conclusions  of  law,  and  that 
the  judgment  below  should  be  reversed. 

Peb  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 


8^ 
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Slandeb. — Words  which  do  Aot  impute  a  crime  are  not  slanderous  per  m, 

as  **  swindler/'  "  cheat,"  or  other  words  charging  fraud. 
Same. — Complaint, — Words  actionable  par  se,  if  shown  by  the  coniplaint  to 

have  been  spoken  and  understood  of  a  transaction  not  criminal|  are  not 

actionable,  and  the  complaint  is  bad  on  demurrer. 
Same. — Innuendo. — Where  it  appears  by  the  complaint  that  the  words  were 

spoken  of  a  transaction  not  criminal,  their  meaning  can  not,  by  innuendo^ 

be  so  enlarged  as  to  make  the  complaint  good. 
Same. — i9pecial  Damage, — Where  recovery  is  sought  for  words  actionable 

because  spoken  of  the  plaintiff  in  his  special  calling  or  trade,  his  bust* 

ness  must  be  alleged  as  a  traversable  fact. 

From  the  Kosciusko  Circuit  Court. 

C.  Olemans  and  A.  C,  Olemans,  for  appellant. 
X.  H.  Haymond  and  L.  W.  RoysCy  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant,  omitting  the 
formal  parts,  is  as  follows :  **On  the  15th  day  of  April,  1880^ 
the  defendant  spoke  of  and  concerning  the  plaintiff,  to  and 
in  the  piresence  of  Frank  McAfpine,  John  G.  Waldo,  Nelson 
R.  Gralbreath,  and  other  persons  resident  of  said  county  and 
State,  of  and  concerning  a  certain  contract  that  plaintiff  had 
of  and  from  the  director  of  district  number  nine,  in  Washington 
School  Township,  to  Darius  Pollock  in  October,  1879,  that  is 
to  say,  that  in  October,  1879,  that  he,  said  Andrew  Pollock 
meaning,  had  in  October,  1879,  at  a  regular  school  meeting 
of  the  citizens  of  said  district,  met  for  the  purpose  of  selling 
or  letting  the  contract  to  the  lowest  bidder  to  furnish  the 
wood  for  said  district  for  the  year  1880,  to  be  furnished  and 
delivered  at  the  school-house  in  said  district  on  or  before  the 
first  day  of  April,  1880,  and  that  plaintiff,  at  said  meeting,  was 
the  lowest  bidder  and  took  said  contract,  and  was  to  furnish 
twenty-five  cords  of  good  wood  to  said  district  for  one  dollar  per 
cord,  and  the  said  plaintiff  avers  that  on  the  10th  day  of  April, 
1879,  as  before  stated,  and  while  speaking  of  said  contract 
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and  the  circumstances  connected  therewith^  as  above  stated^ 
tkk  defendant  then  and  there,  as  a  part  of  his  said  statement  of 
said  transaction,  well  knowing  the  premises,  but  maliciously 
and  wilfully  and  wickedly  intending  to  injure  and  ruin  the 
plaintiff^s  fair  name  and  &me  for  honesty  and  fair  dealing 
among  his  friends  and  neighbors  and  the  community  in  which 
he  resided,  and  to  deprive  the  plaintiff  of  procuring  a  liveli- 
hood by  means  of  procuring  such  contracts,  as  a  part  of  the 
details  of  said  transaction  then  and  there  on  said  day  publicly  ^ 
spoke  of  and  concerning  the  plaintiff  the  following  &lse,  de- 
&matory,  and  slanderous  words,  to  wit,  that  is  to  say,  that 
instead  of  the  plaintiff,  Andrew  Pollock  meaning,  delivering 
good  wood,  as  said  contract  called  for,  at  said  school-house,  as 
above  stated,  the  said  Andrew  Pollock,  plaintiff  meaning,  had 
furnished  a  part  of  said  wood  that  was  worthless  and  rotten 
and  not  fit  for  use,  and  that  Andrew  Pollock,  plaintiff  mean- 
ing, had  piled  up  the  ranks  with  good  wood  on  the  outside 
and  rotten  and  worthless  wood  on  the  inside  and  so  covered 
it  up  that  it  could  not  be  seen,  and  that  Andrew  Pollock^ 
plaintiff  meaning,  had  so  furnished  said  rotten  and  worthless. 
wood  for  the  purpose  of  defrauding  school  district  number 
nine,  by  falsely  pretending  and  representing  that  all  of  said 
wood  was  good;  and  further,  that  Andrew  Pollock,  plaintiff 
meaning,  intended  when  he  took  said  contract  tb  furnish  rotten 
and  worthless  wood  with  the  express  intention  of  cheating, 
swindling  and  defrauding  Samuel  Hastings,  defendant  mean- 
ing, and  the  rest  of  the  citizens  of  said  school  district;  and 
the  said  defendant  further  said  of  the  plaintiff  that  he  was  a 
swindler;  that  he  was  dishonest;  that  he  would  defraud  any 
person  whenever  he  could  procure  an  opportunity  to  do  so ;  that 
he  was  a  swindler  and  a  cheat.  And  the  plaintiff  avers  that 
when  the  said  words  were  taken  together,  and  at  the  time  and 
place  when  and  where  spoken,  they  had  a  provincial  meaning,  in 
this,  to  wit,  that  when  spoken  of  a  person  in  said  district  they 
were  understood  to  mean,  among  the  citizens  of  said  district, 
ihat  the  person  thus  spoken  of  was  a  swindler  and  a  cheat^ 
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And  that  he  would  defraud  whenever  he  had  an  opportunity 
to  do  so,  and  that  the  person  of  whom  they  were  spoken  would 
obtain  money  and  chattels  by  false  pretences,  and  had  obtained 
money  and  chattels  by  false  pretences ;  that  the  said  plaintiff 
was  greatly  injured  and  damaged  by  reason  of  the  speaking 
of  said  words,  and  that  said  defendant  intended  to  injure  the 
said  plaintiff  and  bring  him  into  disrepute,  shame  and  dis- 
grace, to  his  great  injury  and  damage  in  the  sum  of  two  thou- 
sand dollars." 

We  have  not  copied  this  complaint  as  a  model  of  good 
pleading,  but  for  the  reason  that  it  is  impossible  to  dispo5ie  of 
the  questions  arising  in  the  case  without  setting  out  all  of  the 
averments  of  the  complaint. 

The  complaint  does  not  set  forth  any  words  that  are  slan- 
derous per  se.  It  is  not  slander  per  ae  to  charge  a  man  with 
fraud,  or  to  say  of  him  that  he  is  a  cheat  or  a  swindler.  The 
defamatory  words  charged  in  the  complaint  can  not  be  deemed 
to  do  more  than  characterize  the  appellant  as  a  cheat  and  a 
J3windler ;  they  do  not  assert  that  he  h&s  been  guilty  of  any 
orime.  There  is  no  charge  in  any  of  the  language  used,  that 
the  appellant  was  guilty  of  a  crime,  and,  therefore,  the  words 
are  not  actionable  per  %e,     Odgers  Libel  &  Slander,  63. 

If  words  actionable  in  themselves  are  spoken  of  a  trans- 
action which  is  not  a  crime,  and  of  which  the  hearers  have 
full  knowledge,  they  are  not  actionable.  It  clearly  appears 
from  the  statements  of  the  pleading  before  us  that  the  appellee 
was  speaking  of  a  transaction  which  did  not,  as  all  who  heard 
him  knew,  constitute  a  crime,  and  therefore,  even  if  words 
descriptive  of  a  crime  had  been  used,  there  would  have  been 
no  actionable  slander.  Ilotchkias  v.  Olmsteady  37  Ind.  74  (see 
authorities,  p.  80) ;  Odgers  Libel  &  Slander,  100,  n. 

The  allegation  in  the  complaint  that  the  words  used  had  a 
proviiTcial  meaning,  signifying  that  the  person  of  whom  they 
were  spoken  had  obtained  money  or  property  by  felse  pre- 
tences, does  not  make  the  complaint  good.  The  pleading  shows 
that  the,  transaction  of  which  they  were  spoken  could  not 
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have  constituted  a  crime^  and  that  the  persons  who  heard  the 
words  coald  not  have  understood  them  as  charging  a  crime. 
Where  the  complaint  fully  discloses  facts  showing  that  the 
words  did  not  charge  a  crime^  their  meaningcan  not  be  changed 
by  the  innuendo.  Hotohkiss  v.  Obnstead,  supra;  McFadin  v. 
David,  78  Ind.  445 ;  8.  C,  41  Am.  R.  587,  vide  auth.  n. 

Where  a  recovery  is  sought  because  of  special  injury  in  the 
way  of  office,  profession,  or  business,  the  business  or  profes- 
sion must  be  pleaded  as  a  substantive  and  traversable  &ct. 
There  is  in  the  complaint  before  us  no  allegation  that  the 
business  of  the  appellant  was  that  of  selling  wood. 

The  demurrer  to  the  complaint  was  properly  sustained. 

Judgment  affirmed. 


No.  9696. 

HALiiOWELL,  Administratrix,  et  al.  r.  Hallowell  et  al. 

Will. — Ondeti. — Siffnature. — The  name  and  seal  of  the  testator  appeared 
after  the  attestation  clause  on  the  right,  with  the  signatures  of  attesting 
witnesses  on  the  left. 

&H  that  this,  as  a  ground  of  contest  after  prohate,  was  frivolous. 

From  the  Huntington  Circuit  Court. 

W.  H.  Trammel,  T.  O.  Smith  and  T.  L.  Lucas,  for  appellants. 
J,  (7.  Branyan,  M.  L.  Spencer,  0.  W.  WaHdns  and  —  Bran- 
yan,  for  appellees. 

Black,  C. — This  was  a  suit  brought  by  the  appellants  to 
contest  the  validity  of  a  will  after  probate.  The  only  ques- 
tion pressed  in  this  court,  raised  by  a  motion  for  a  new  trial, 
iLssigning  as  causes  that  the  finding  was  not  sustained  by  suf- 
ficient evidence  and  was  contrary  to  law,  relates  to  the  execu- 
tion of  the  will.  No  evidence  was  introduced  but  the  will, 
with  the  attested  proof  thereof  and  the  clerk's  certificate  of 
probate.     The  will  commenced  thus : 
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^^  \y  Nathan  Hailoweil,  of  Huntington  county,  in  the  State 
of  Indiana,  do  make  and  publish  this,  my  last  will  and  tes- 
tament.'' 

As  shown  by  the  transcript  before  us,  the  will  ended  as 
follows : 

''  In  testimony  hereof,  I  have  hereunto  set  my  hand  and 
seal,  this  fourth  (4)  day  of  November,  1879. 


"  over 


'^ Signed  and  acknowledged  by  said  Nathan  Hailoweil  ashi^ 
last  will  and  testament,  in  our  presence,  and  signed  by  as 
in  his  presence.  Nathan  Hali/)Well.  [seal.] 

"Jasper  H.  Terrell. 

"  Catharine  Terrell." 

The  word  "  over "  occurs  at  the  bottom  of  a  page  in  the 
transcript.  Appellants,  in  their  brief,  say  that  it  was  so  in 
the  original  will.  There  was  no  testimony  on  this  subject,  or 
on  any  other. 

The  record  of  the  probate,  introduced  by  the  plaintiffs, 
showed  that  Catharine  Terrell  appeared  before  the  clerk  of 
the  Huntington  Circuit  Court,  on  the  24th  of  November, 
1879,  and,  being  by  him  duly  sworn,  testified  that  on  the  4th 
of  November,  1879,  she  saw  Nathan  Hailoweil  sign  his  name 
to  said  instrument  in  writing  as  and  for  his  last  will  and  tes- 
tament; that  she,  at  the  same  time,  heard  him  declare  said  in- 
strument to  be  his  last  will  and  testament ;  that  said  instru- 
ment was,  at  the  same  time,  at  the  request  of  said  Nathan 
Hailoweil,  and  with  his  consent,  attested  and  subscribed  by 
Jasper  H.  Terrell  and  Catharine  Terrell,  in  the  presence  of 
said  testator,  and  in  the  presence  of  each  other,  as  subscrib- 
ing witnesses  thereto ;  and  that  said  Nathan  Hailoweil  was, 
at  the  time  of  the  signing  and  subscribing  of  said  instrument 
as  aforesaid,  more  than  twenty-one  years  of  age,  of  sound  and 
disposing  mind  and  memory,  and  not  under  any  coercion  or 
restraint. 

The  validity  of  the  will  is  attacked  only  because  of  the 
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situation  of  the  name  of  the  testator  beneath  and  to  the  right 
of  the  attestation  clause.  The.  court  was  asked,  merely  upon 
the  &ce  of  the  instrument  itself,  to  declare  the  will  illegal  and 
void  and  to  set  aside  the  probate,  and  to  revoke  letters  of  ad- 
ministration with  the  will  anne:xed,  which  had  been  issued. 

The  statute,  R.  8.  1881,  section  2576,  provides,  that  "No 
irill  except  a  nuncupative  will  shall  affect  any  estate,  unless  it 
be  in  writing  signed  by  the  testator  or  by  some  one  in  his  pres- 
ence with  his  consent,  and  attested  and  subscribed  in  his  pres- 
ence by  two  or  more  competent  witnesses." 

The  &ct  that  the  signature  of  the  testator  followed  the  at- 
testation clause  did  not  prevent  its  being  his  signature  to  the 
will.  He  whose  name  appears  as  that  of  the  testator  in  the 
will,  which  purports  to  have  his  hand  and  seal  set  thereto, 
and  whose  name  and  seal  appear  before  and  apart  from  the 
names  subscribed  without  seals,  apparently  as  the  names  of 
witnesses,  could  not,  as  against  the  probate,  be  presumed  to 
have  subscribed  as  a  third  witness  to  a  will  not  signed  by  the 
testator. 

It  was  necessary  that  he  should  sign  before  the  witnesses 
attested  and  subscribed,  but  it  was  not  necessary,  though  more 
orderly,  that  an  attestation  clause  should  intervene  between 
his  name  and  that  of  the  witnesses,  or,  indeed,  that  there 
should  be  any  attestation  clause. 

Unquestionably,  the  evidence  was  insufficient  to  set  aside 
the  probate.  See  PoU8  v.  Felton,  70  Ind.  166 ;  Herbert  v. 
JBerriery  81  Ind.  1. 

In  truth,  the  ground  of  contest  was  frivolous. 

Peb  Curiam. — It  is  ordered,  on  the  foregoing  opinion,  that 
the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 
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The  State  v.  Cox  et  al. 

ORiMINAii  Law. — CorporaiioTi, — Oravd  Road. — Directors. — Oriminal  Liabil- 
Uyfir  Failure  to  Make  Financial  Statement.— Office  and  Officer. — The  direct- 
ors in  oflBce,  who  are  criminally  liable,  under  section  3639,  B.  S.  1881,  for 
failure  to  make  the  financial  statement  required  by  section  3638,  ar» 
those  in  office  at  the  time  fixed  by  law  for  the  statement  Their  succes- 
sors are  not  liable. 

Same. — ConatUtUumal  Law. — Title  of  Act. — Excessive  Fine. — The  subject  of 
section  3639,  B.  S.  1881,  is  embraced  within  the  title  of  the  act,  does  not 
impose  excessive  fines,  and  is  constitutional. 

From  the  Montgomery  Circuit  Coip*t. 

F.  M.  Howard,  Prosecuting  Attorney,  J.  H.  Burford^  O, 
W.  Paul,  iL  D.  White  and  J.  H.  Humphries,  for  the  State. 
P.  8,  KenrCedy  and  W.  T,  Brush,  for  appellees. 

Elliott,  J. — The  information  charges  that  the  appellees 
compose  the  board  of  directors  of  a  gravel  road  company  in- 
corporated under  the  laws  of  the  State ;  that  they  came  into 
office  on  the  22d  of  July,  1882 ;  that  they  failed  to  make  and 
file  a  report  of  the  financial  condition  of  the  company  as  by 
law  required.  The  pleader  attempts  to  charge  an  ofience  that 
will  subject  the  appellees  to  punishment  under  section  3639 
of  the  Revised  Statutes.  We  are  of  the  opinion  that  the  infor- 
mation fails  to  make  a  case  within  the  statute.  The  statute 
provides  that  the  statement  required  of  the  directors  shall  be 
"  made  out,  sworn  to,  attested  and  recorded,  *  within  fifteen 
days  after  the  first  day  of  July  in  each  year"  (R.  S.  1881,  sec. 
3638),  and  the  duty  of.  making  the  report,  therefore,  rested 
on  the  predecessors  of  the  appellees,  and  the  law  wa&  violated 
before  the  latter  came  into  office.  A  just  construction  of  the 
statute  is  that  it  applies  to  directors  in  office  at  the  time  the 
breach  of  duty  occurs,  and  not  to  those  who  come  in  afl:er- 
wards.  Taking  this  as  the  correct  rule,  the  duty  did  not  de- 
volve upon  the  appellees  until  the  July  following  their  elec- 
tion.    The  reasoning  of  the  court  in  Steam-Engine  Oo.  v. 
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Hubbard,  lOl^  U.  S.  188,  gives,  much  support  to  our  conclu- 
sion. It  was  there  said :  "  Officers  of  the  kind  are  responsible 
for  the  consequences  of  their  own  neglect  or  refusal  to  com- 
ply with  the  statute  requirement  while  they  remain  in  office,, 
and  they  continue  to  be  liable  for  those  consequences  even 
after  they  go  out  of  office ;  but  they  are  not  responsible  for 
the  consequences  of  subsequent  defaults  committed  by  their 
successors,  nor  are  the  successors  in  such  offices  in  any  way 
responsible  for  the  consequences  of  such  defaults  committed 
by  their  predecessors  in  office." 

It  is  the  directors,  as.  directors,  who  are  liable  to  prosecu- 
tion. State  V.  Hanna,  84  Ind.  183.  The  penalty  falls  upon 
them,  and  not  upon  the  corporation,  and  they  ought  not  to 
be  punished  for  an  offence  committed  by  persons  who  had 
preceded  them  in  office.  To  so  hold  would  be  to  declare  that 
the  retiring  directors  were  liable  to  punishment,  and  so  also 
their  successors,  for  it  is  quite  clear  from  the  authorities  cited 
in  SteamrEngine  Go.  v.  Hubbard,  mtpra,  that  the  liability  of  the 
former  does  not  end  w^ith  the  expiration  of  their  term  of  office. 
Indeed,  it  can  not  be  conceived  that  a  man  who  has  violated 
a  positive  statute  can  escape  its  punishment  by  surrendering 
the  position  which  devolved  the  omitted  duty  upon  him. 

We  are  not  willing  to  hold  the  statute  under  examination 
onconstitational.  It  is  not  in  violation  of  the  provision  of 
oar  constitution  prohibiting  the  imposition  of  excessive  fines., 
The  penalty  prescribed  is  a  fine  of  not  less  than  five  nor  more 
than  fifteen  dollars  for  each  day  that  there  is  a  refusal  to  per- 
form the  prescribed  duty.  The  fine  for  one  day^s  violation 
is  by  no  means  excessive,  and,  while  each  day's  refusal  adds 
to.  the  punishment,  the  offenders  have  it  in  their  power  to 
escape  by  doing  what  the  law  enjoins.  In  cases  of  nuisances, 
and  many  other  offences,  a  fine  for  each  day's  continuance 
may  be  imposed,  and  the  constitutionality  of  such  laws  has 
never  been  doubted. 

We  regard  the  section  prescribing  punishment  as  feirly 
within  the  title  of  the  act,  which  reads  thus :  ''An  act  requiring 
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gravel  road,  turnpike  and  macadamized  road  and  plank  road 
companies  to  prepare,  file  and  have  recorded,  in  the  proper 
recorder's  oflBce,  certain  annual  statements,  prescribing  pen- 
alties for  the  violation  of  its  provisions,  and  to  repeal  an  act 
therein  named."  The  persons  charged  with  the  duty  of  filing 
the  statement  required  are  the  directors  of  the  corporation  as 
directors,  and  they  are  within  the  subject-matter  of  the  act, 
as  indicated  by  the  title.  A  corporation  is  a  mere  ideal  be- 
ing, and  acts  only  through  its  officers ;  and  a  law  requiring 
the  corporation  to  perform  certain  acts  necessarily  means  that 
it  shall  be  done  by  the  officers  possessing  competent  authority, 
for  a  corporate  act  can  not  be  otherwise  performed. 

We  hold  that  the  court  did  right  in  quashing  the  informa- 
tion, for  the  reason  first  stated. 

Judgment  affirmed. 


flod  Kg.  10,360. 

Lee  et  al.  t?.  State,  ex  rel.  Templeton,  Administrator. 

Referee. — Magler  Commiesumer, — BeporL— Amendment. — Evidence, — Bill  of 
Exceptions. —  VerdvcU — Upon  a  reference  to  a  master  commissioner ''for 
finding,"  he  is  a  general  referee,  and  must  make  a  report  on  the  whole 
case ;  such  report  has  the  effect  of  a  general  yerdicti  and,  like  a  Terdicty 
belongs  to  the  record  without  any  bill  of  exceptions  or  order  of  the  court. 
Such  report  can  not  include  either  the  evidence  or  the  facts,  and  a  motion 
to  require  the  master  to  add  to  his  report  the  evidence  should  be  over- 
ruled. Upon  such  a  reference  the  facts  can  be  brouglit  before  the  court 
only  by  requiring  the  master  to  report  the  facts  and  conclusions  of  law 
separately.  The  power  of  the  master  ends  with  his  report,  and  he  can  not 
amend  it  by  a  subsequent  report. 

Same.— Jikf^nwni  on  the  Ei^por^— Owte.— P«iafty.— JVacf«5e.--The  court  en- 
ters judgment  on  such  report  as  upon  a  general  verdict,  with  costs  for 
the  prevailing  party.  The  report  need  not  mention  costs.  The  court 
can  not  render  judgment  for  a  sum  greater  than  that  reported,  except  b7 
adding  interest  from  the  time  of  the  report  to  the  time  of  the  judgment 
Where  the  court  added  to  the  amount  reported  by  the  master  the  ten  per 
cent,  penalty  given  by  the  statute,  a  motion  to  modify  the  judgment  b/ 
striking  out  the  penalty  ought  to  have  been  sustained. 
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Same. — SjpecUd  R^erence, — Upon  a  reference  to  report  the  facts,  or  the  facts 
and  the  evidence,  the  report  is  not  part  of  the  record  unless  made  so  bj 
bill  of  exceptions,  or  by  order  of  the  court. 

Sam£. — Emdence. —  ExeeptUms, —  Trial — Objections  to  evidence  must  be 
made  before  the  master,  and  made  purt  of  tlie  record,  either  by  bill  of 
exceptions  signed  by  the  master  or  by  being  included  in  his  report.  The 
trial  before  the  master  is  like  a  trial  before  the  court. 

Same. — Exceptions  to  the  Report, — Where  the  exceptions  require  the  evidence 
to  be  considered  there  must  be  a  bill  of  exceptions  containing  the  evi- 
dence and  signed  by  the  master,  otherwise  such  exceptions  can  not  be 
considered. 

fiAMB. — New  Trial, — Evidence. — Reasons  for  a  new  trial,  to  wit,  that  the 
finding  was  not  sustained  by  sufficient  evidence,  and  was  contrary  to  law 
and  evidence,  can  not  be  considered  without  a  bill  of  exceptions  signed 
by  the  master,  showing  the  evidence. 

Same. — Exceuive  Damages,— Where  the  record  showed  that  the  court  added 
to  the  amount  reported  by  the  master,  a  penal^  given  by  the  statute, 
a  motion  for  a  new  trial  because  of  excessive  damages  ought  to  have 
been  sustained. 

SAMB.—ShortrHand  i^eporter.— The  statute,  B.  S.  1881,  sec.  1410,  authorizes 
the  original  long-hand  manuscript  of  the  reporter,  when  duly  certi- 
fied by  the  clerk,  to  be  incorporated  ^in  a  bill  of  exceptions.  '*A  mere 
transcript  of  the  evidence  "  is  not  sufficient ;  and  when  the  hearing  is 
before  a  master  commissioner  such  bill  of  exceptions,  in  order  to  bring 
the  evidence  before  the  circuit  court,  must  be  signed  by  hinL 

ScPREME Court. — Bilt  of  ExeeptioTis, — Evidence, — A  bill  of  exceptions  which 
shows  that  it  does  not  contain  all  the  evidence  presents  no  question  as 
to  the  sufficiency  of  the  evidence,  although  it  contains  the  statement, 
''This  was  all  the  evidence  given  in  the  cause." 

From  the  Hamilton  Circuit  Court. 

C  L.  Henry  and  H.  C.  Ryan^  for  appellants. 

D.  Moss,  R,  R.  Stephenson  ai)d  W.  S.  Christian,  for  appellee. 

BiCKKELL,  C.  C. — This  was  an  action  by  the  State,  on  the 
relation  of  an  administrator,  de  bonis  non,  against  his  prede- 
cessors and  their  sureties  on  their  official  bond.  It  was  tried 
before  a  master  commissioner,  under  the  following  order : 
^'Come  now  the  parties  herein,  by  their  attorneys  and  by 
agireement  of  parties,  this  cause  is  now  referred  to  the  master 
commissioner  for  finding.'^ 

Where  the  reference  is  iherely  to  report  the  evidence  and 
Vol.  88.— 17 
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the  facts,  or  to  report  the  facts  only,  that  is  merely  a  mode  or 
enabling  the  court  to  arrive  at  the  fects.  Hauaer  v.  Moth,  37 
Ind.  89 ;  Stanton  v.  State,  ex  rel,  82  Ind.  463. 

In  Reid  v.  State,  ex  rel,,  58  Ind.  406,  the  order  of  reference 
waS;  as  in  this  case,  to  make  a  finding,  and  the  court  held  that 
on  such  an  order  the  master  commissioner  is,  in  legal  effect,  a 
general  referee,  and  must  make  a  final  report  on  the  whole 
case,  on  which  the  court  must  render  judgment.  In  such  a 
case  the  report  of  the  master  becomes  a  part  of  the  record, 
like  the  verdict  of  a  jury,  without  bill  of  exceptions  or  order 
of  the  court ;  Stanton  v.  State,  ex  rel.,  supra ;  but  where  the 
reference  is  merely  to  report  the  facts,  or  the  evidence  and  the 
fitcts,  there  the  master^s  report  is  not  part  of  the  record  unless 
made  so  by  bill  of  exceptions  or  order  of  the  court.  King  v. 
Marsh,  37  Ind.  389. 

Upon  such  a  general  reference  as  was  made  in  the  present 
case,  the  master  is  not  authorized  to  report  the  evidence,  and 
if  he  should  report  it  it  would  not  be  a  part  of  the  record. 
McGlure  v.  McGlure,  19  Ind.  185;  Ware  v.  Adams,  12  Ind. 
359.  Nor  is  he,  upon  such  a  reference,  authorized  to  report 
the  facts.  Royal  v.  Ba^r,  17  Ind.  332;  Way  v.  Fravel,  61 
Ind.  162. 

The  only  way  to  get  the  facts  before  the  court,  on  such  a 
reference,  is  to  require  the  facts  and  the  conclusions  of  law  to 
be  separately  reported  by  the  master.  If  a  motion  to  that  ef- 
fect be  overruled  by  the  master,  and  proper  exception  be- 
taken, the  court  will  review  the  decision  of  the  referee,  as  it 
would  its  own  proceedings  on  a  motion  foi^a  new  trial.  Way 
V.  Fravel,  svpra.  Upon  such  a  general  reference,  the  report 
of  the  finding  has  the  effect  of  a  general  verdict.  Indiana, 
etc.,  R,  W.  Go.  V.  Bradley,  7  Ind.  49;  Gilmore  v.  Board,  etc., 
35  Ind.  344.  The  power  of  the  master  ends  with  his  report; 
he  can  not  amend  or  correct  it  by  a  further  report.  Gonklin 
V.  Morton,  40  Ind.  76 ;  Indiana,  etc.,  R.  W.  Go.  v.  Bradley , 
supra.  Judgment  will  be  rendered  on  the  report,  as  on  a. 
Terdict,  with  costs  to  the  successful  party ;  the  report  need 
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DOt  mention  costs.  Pitts  v.  Langsdale,  32  Ind.  218.  The 
court  may  include  interest  in  its  judgment  from  tlie  time  of 
the  report  to  the  time  of  the  judgment;  Conldin  v.  Morton^ 
fmfra  ;  otherwise  the  court  can  not  render  judgment  for  a  sum 
greater  than  th&t  reported.  Where  the  commissioner  might 
have  included  in  his  finding  interest  and  a  penalty,  but  did  not^ 
and  the  court  added  to  such  finding  the  interest  and  penalty^ 
the  judgment  was  reversed.     JKeid  v.  SiaJt^^  ex  rel.,  supra* 

Upon  questions  arising  on  the  hearing  before  the  master^ 
as  to  admission  or  exclusion  of  evidence,  or  the  like,  the  ob- 
jection must  be  taken  before  him,  and  the  matter  made  part 
of  the  record  either  by  bill  of  exceptions,  signed  by  him,  or 
by  his  statement  in  his  report.  Boards  etc,  v.  Ihiston,  12  Ind. 
276 ;  Wai/  v.  Fravel,  supra.  The  trial  before  the  master  on 
a  general  reference  is  like  a  trial  by  the  court.  Oilmare  v- 
Board,  etc.,  supra.  Exceptions  taken  before  the  master  to  his 
report  can  be  presented  on  appeal  only  by  hill  of  exceptions 
signed  by  the  master;  Hauser  v.  Roth,  supra;  or  by  a  state- 
ment of  the  master  in  his  report. 

In  this  case  the  master  reported :  "  I  therefore  find  for  the 
plaintiff  in  the  sum  of  $1,917.69,  and  that  the  defendants  be 
allowed  to  retain  all  evidences  of  debt  due  the  estate  grow- 
ing out  of  the  sale  by  them  of  the  personal  property  of  the 
decedent,  and  that  all  other  evidences  of  debt  due  the  estate 
be  retained  by  the  administrator.  In  my  charge  of  interest  I 
have  aimed  only  to  charge  interest  collected  by  said  adminis- 
trators." The  report  contained  a  statement  of  the  exceptions. 

The  defendants,  in  the  circuit  court,  renewed  their  excep- 
tions to  the  report,  and  the  court  overruled  them.  The  de- 
fendants also  moved  the  court  to  require  the  master  to  certify 
to  the  court  the  evidence;  this  motion  was  overruled.  The 
court  rendered  judgment  on  the  finding  for  the  amount  thereof 
viz.,  $1,917.69,  together  with  the  penalty  of  ten  per  cent* 
provided  for  by  the  statute,  making  in  all  $2,109.45,  besides 
costs.  The  defendants  excepted  to  the  judgment,  and  moved 
to  modify  the  same  by  striking  out  the  penalty,  and  this  mo- 
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tion  was  overruled.  The  action  of  the  court  in  refusing  to 
require  the  master  to  send  up  to  the  circuit  court  the  evidence 
taken  before  him,  and  in  overruling  the  motion  to  modify  the 
judgment,  are  presented  by  separate  bills  of  exceptions.  The 
defendants  moved  for  a  new  trial,  and  this  motion  was  over- 
ruled. The  defendants  appealed  from  the  judgment.  They 
assign  as  errors : 

1.  Overruling  the  motion  to  require  the  master  to  accom- 
pany his  report  and  finding  by  the  evidence  given  on  the  trial 
of  said  cause' before  him. 

2.  Overruling  appellants'  exceptions  to  the  report  and  find- 
ings of  the  master. 

3.  Overruling  appellants'  motion  to  modify  the  judgment. 

4.  Overruling  appellants'  motion  for  a  new  trial. 

There  was  no  error  in  overruling  the  motion  to  require  the 
master  to  add  the  evidence  to  his  report.  McGlure  v.  Me- 
Clure,  supra;  Ware  v.  Adams,  supra;  Indiana,  etc.,  R.  W. 
Go.  V.  Bra^Uey,  supra ;  Oonklin  v.  Morton,  supra. 

Where,  in  a  case  like  this,  exceptions  to  a  report  require 
the  evidence  to  be  considered  on  appeal,  there  must  be  a  bill 
of  exceptions  containing  the  evidence  and  signed  by  the  master. 
Hauser  v.  Roth,  supra  ;  Board,  do.,  v.  Huston,  supra.  There 
was  no  error  in  overruling  the  exceptions  to  the  report  and 
findings  of  the  master. 

There  are  eleven  of  these  exceptions ;  the  only  one  of  them 
discussed  by  the  appellants  in  their  brief  is  the  fifth,  which  is 
as  follows : 

"  5th.  They  object  and  except  to  so  much  of  said  report 
and  finding  as  charges  the  defendants  with  the  item  of  $852.- 
65  as  and  for  interest  collected  and  received  by  defendants 
Joseph  Lee  and  Madison  Lee,  as  administrators  of  the  estate  of 
John  Lee,  because  said  charge  is  not  sustained  by  the  evidence." 

As  to  this  charge  the  appellants  say  there  was  no  evidence ; 
their  language  is:  '^  We  again  insist  that  it  is  not  a  question 
of  a  conflict  of  evidence,  but  an  absolute  want  of  evidence  ; 
hence  we  say  we  think  the  court  erred  in  overruling  the  ap- 
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pellants'  exceptions  to  the  report  of  the  master  commissioner/' 
Under  this  presentation  the  other  exceptions  to  the  report 
must  be  regarded  as  waived.  It  is  evident  that  no  question 
coald  be  presented  to  the  court  by  the  fiilh  exception  without 
a  proper  bill  of  exceptions^  signed  by  the  master^  showing 
what  the  evidence  was^  and  it  may  be  observed  that  the  same 
is  true  of  all  the  other  exceptions  except  the  seventh,  which 
is  an  objection  to  the  report  because  it  is  not  accompanied  by 
the  evidence,  and  this,  as  we  have  seen,  amounted  to  nothing. 
If  the  appellants  desired  to  use  the  evidence  on  appeal,  they 
should  have  brought  it  into  the  circuit  court  by  a  proper  bill 
of  exceptions  signed  by  the  master. 

The  third  error  assigned  is  overruling  appellants'  motion 
to  modify  the  judgment  by  striking  out  the  penalty  often  per 
cent,  added  by  the  court  in  its  judgment  to  the  amount  found 
by  the  master.  This  action  of  the  court  was  erroneous.  Reid 
V.  State,  ex  rd.j  supra.  The  appellee  says  in  his  brief,  if  the 
court  '^  should  conclude  that  the  penalty  was  improperly  al- 
lowed, we  are  willing  to  enter  a  remittitur  for  that  amount." 

The  only  remaining  error  assigned  is  overruling  the  motion 
for  a  new  trial.  Eleven  reasons  were  stated  for  a  new  trial, 
bat  the  appellants  in  their  brief  urge  only  the  first,  third,  fifth, 
sixth,  seventh,  eighth  and  tenth. 

The  tenth  reason,  to  wit,  that  the  court  erred  in  its  refusal 
to  modify  the  judgment,  is  not  a  proper  reason  for  a  new  trial. 
It  was  properly  made  one  of  the  specifications  in  the  errors 
assigned.     Busk,  Prac.  269. 

The  first  and  third  of  these  reasons,  to  wit,  that  the  finding 
was  not  sustained  by  suffiqient  evidence,  and  was  contrary  to 
law  and  evidence,  can  not  be  considered,  for  want  of  a  proper 
bill  of  exceptions. 

The  fifth,  sixth,  seventh  and  eiglith  reasons  present,  in 
various  forms,  the  question  whether  the  damages  included  in 
the  judgment  were  excessive.  They  were  excessive,  because 
the  court,  as  we  have  seen,  had  no  right  to  include  therein 
the  penalty  of  ten  per  cent.    The  court,  therefore,  erred  in 
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overruling  the  motion  for  a  new  trial.  It  appears  that  after 
the  appellants'  motion  to  require  the  master  to  "  accompany 
his  report"  with  the  evidence  had  been  overruled,  the  appel- 
lants produced  in  the  circuit  court  a  written  document,  en- 
dorsed as  follows: 

^^  State  of  Indiana,  ex  rd.  Samuel  Templeton,  Administra- 
tor, etc.,  V8.  Joseph  Lee  and  others.        I.  A.  Kilbourne, 

"  Stenographer  and  Law  Reporter,  Anderson,  Ind. 

^  Filed  June  22d,  1882.  J.  B.  Christian,  Clerk." 

This  document  was  certified  as  follows : 

"  I,  Ira  A.  Kilbourne,  official  law  reporter  in  and  for  the 
Hamilton  Circuit  Court,  and  being  duly  sworn  as  such,  do  here- 
by certify  that  the  above  and  foregoing  is  a  true  and  complete 
transcript  of  all  the  evidence  given  in  the  above  entitled  cause. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  this  the 
24th  day  of  March,  1882.      I.  A.  Kilbourne,  Reporter.'^ 

This  certificate,  as  originally  signed  by  the  reporter,  con- 
tained the  following  words  after  the  word  "  cause,"  to  wit : 
*' except  three  receipts  from  Kittinger  to  Foland,  and  the 
original  papers  in  the  case  of  James  heevs,  Joseph  Lee  et  al,, 
which  papers  I  can  not  find."  Through  these  words  a  line 
has  been  drawn,  but  the  transcript  shows  upon  it  iace  that  the 
papers  thus  mentioned  were  read  in  evidence,  and  are  not  in 
the  transcript.  Therefore,  even  if  this  transcript  had  been 
incorporated  in  a  proper  bill  of  exceptions,  signed  by  the 
master,  it  would  not  have  enabled  the  circuit  court  to  properly 
consider  the  exceptions  to  the  master's  report,  because  all  the 
evidence  is  not  in  it. 

Section  1410,  R.  S.  1881,  is  as  follow^:  "Whenever,  in  any 
cause,  such  verbatim  report  shall  have  been  made  by  an  official 
reporter,  the  original  long-hand  manuscript  of  the  evidence, 
by  him  made,  may  be  filed  with  the  clerk  of  the  court  by  the 
party  entitled  to  the  use  of  the  same ;  and  in  case  of  an  appeal 
to  the  Supreme  Court,  or  superior  court  in  general  terra,  it 
ishall  be  the  duty  of  the  clerk,  if  requested  to  do  so  by  said 
party,  to  certify  the  said  original  manuscript  of  evidence,  when 
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the  same  shall  have  been  incprporated  in  a  bill  of  exceptions, 
4o  the  Supreme  Court  or  other  court  of  appeal,  instead  of  a 
transcript  thereof;  and  the  said  original  manuscript  of  evidence 
may  be  used  in  the  Supreme  Court  or  other  court  of  appeal, 
ID  the  same  manner  and  for  all  purposes  in  and  for  which  a 
•certified  transcript  thereof  might  heretofore  be  used/^ 

If  this  statute  is  applicable  to  trials  of  cases  referred  to  a 
master  commissioner  as  a  general  referee,  then  the  manuscript 
to  be  used  must  be  the  ^^  original  long-hand  manuscript'^ ;  here 
it  was  not  certified  to  the  circuit'Court  to  be  such ;  the  reporter 
dimply  certifies  that  it  was  a  "  transcript  of  the  evidence/' 
Besides,  when  presented  to  the  circuit  court  it  was  not  '^  in- 
corporated in  a  bill  of  exceptions "  signed  by  the  master. 
There  could  be  no  proper  bill  of  exceptions  showing  what  the 
evidence  was  before  the  master,  without  the  authentication  of 
the  master's  signature ;  and  the  document  in  question,  when 
filed  in  the  circuit  court  by  the  appellants,  not  appearing  to 
be  the  original  long-hand  manuscript,  and  not  being  incor- 
porated in  a  bill  of  exceptions,  could  not  be  used  at  all  under 
section  1410  of  the  Revised  Statutes  of  1881,  and  did  not  au- 
thorize the  circuit  court  to  consider  the  question  whether  the 
master's  finding  was  sustained  by  the  evidence.  Oalvin  v. 
StaJUy  ex  rd.j  56  Ind.  51.  In  such  a  case  the  circuit  court  was 
bound  to  overrule  the  exceptions  to  the  master's  report.  In 
the  "final  bill  of  exceptions"  filed  on  the  22d  of  June,  1882, 
in  pursuance  of  leave  granted  by  the  circuit  court  at  the 
April  term,  1882,  the  transcript  of  the  reporter,  with  his  said 
certificate,  is  incorporated.  This  bill  is  signed  by  the  judge  of 
the  Hamilton  Circuit  Court,  and  the  certificate  of  the  clerk  states 
that  the  transcript  contains  ^^  the  original  long-hand  manuscript 
of  the  evidence  made  by  the  reporter  herein  named,"  but  this 
bill  presents  no  question  to  this  court  as  to  the  sufficiency  of 
the  evidence,  because,  although  said  bill  states  that  it  contains 
all  the  evidence  given  in  the  cause,  yet  it  shows  upon  its  face 
that  in  fact  it  does  not  contain  all  the  evidence.     Eigenman  v. 


264  SUPREME  COURT  OF  INDIANA, 

*  Rynearson  v.  Parkburst. 

Bockportf  etc,,  Astfn,  79  Ind.  41.  -  The  judge  of  the  Hamilton 
Circuit  Court,  not  having  heard  the  evidence  before  the  com- 
missioner, could  not  certify  that  it  was  correctly  exhibited  in 
the  reporter's  transcript.    Watson  v.  StaUy  ex  rel.,  80  Ind.  21 2» 

We  find  no  available  error  in  the  record  except  the  refusal 
as  aforesaid,  to  modify  the  judgment^  and  the  refusal  to  grant 
a  new  trial  as  aforesaid,  on  account  of  excessive  damages.  By 
these  errors  the  amount  of  the  judgment  was  (191.67  more 
than  it  should  have  been.  If  the  appellee  will  enter  within 
sixty  days  a  remittitur,  as  of  the  date  of  the  judgment,  for  the 
sum  of  $191.67,  then  the  judgment  as  to  the  remainder  thereof 
should  be  aflSrmcd,  at  the  costs  of  the  appellee's  relator  in  this 
court;  otherwise,  the  judgment  should  be  reversed  and  a  new 
trial  awarded,  at  the  costs  of  the  appellee's  relator. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee's 
relator,  and  that  a  new  trial  be  had,  unless  the  appellee's  re- 
lator, within  sixty  days,  shall  enter  a  remittitur,  as  of  the  date 
of  the  judgment,  as  to  $191.67  of  said  judgment,  in  which  case 
the  said  judgment,  as  to  the  remainder  thereof,  shall  be  and 
is  hereby  affirmed,  at  the  costs,  in  this  court,  of  the  relator 
of  the  appellee. 


No.  7173. 
Rynearson  V,  Parkhurst. 

Bes  Adjtjdicata. — Answer. — An  answer  of  res  adjiidiccUa  averring  that  in 
a  former  action,  giving  time  and  place,  between  the  identical  parties  to 
this  suit,  in  a  court  having  jurisdiction  of  the  persons  and  subject-mat- 
ter of  the  action,  the  identical  claims  of  "  the  said  defendant  P.  against 
the  defendant  R.  were  tried  and  determined,  and  all  matters qf  difference 
fully  tried  and  adjudicated,  and  judgment  rendered  thereon  in  favor  of 
this  defendant  in  the  sum,"  etc.,  sufficiently  shows  that  the  same  matter 
had  been  theretofore  adjudicated  and  is  good  on  demurrer. 

From  the  Cass  Circuit  Court. 
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D.  B.  MeConndl  and  R.  B,  Stinaon,  for  appellant. 
8,  T.  McOonnellf  for  appellee. 

Fbanklin,  C. — Appellant  sued  appellee  in  the  Cass  Circuit 
Court.  The  complaint  is  not  in  the  record,  and  we  are  un- 
advised as  to  its  precise  nature.  The  defendant  filed  a  set-off; 
and  in  November,  1874,  the  plaintiff  dismissed  his  cause  of 
action,  and  was  ruled  to  answer  the  defendant's  set-off,  which 
answer  he  filed,  consisting  of  four  paragraphs :  1st.  A  de- 
nial. 2d.  Payment.  3d.  Res  adjudioata.  4th.  Set-off.  A 
demurrer  was  sustained  to  the  third  paragraph  of  the  answer^ 
and  a  reply  in  denial  filed. 

There  was  atrial  by  the  court  and  a  finding  for  the  defend- 
ant  in  the  sum  of  $833.28,  and  over  a  motion  for  a  new  trial 
judgment  was  rendered  upon  the  finding.  The  errors  as- 
signed are : 

1st.  Sustaining  the  demurrer  to  the  third  paragraph  of  the 
answer. 

2d.  Overruling  the  motion  for  a  new  trial. 

3d.  Overruling  the  motion  in  arrest  of  judgment. 

The  objection  to  the  third  paragraph  of  the  answer  is  that 
it  does  not  sufficiently  aver  that  the  same  matters  contained 
in  the  defendant's  set-off  had  been  previously  adjudicated. 
This  paragraph  reads  as  follows : 

"  3d.  For  other  and  further  paragraph  of  answer  to  said 
complaint  the  defendant  says,  that  heretofore,  to  wit,  on  or 
about  the  4th  day  of  June,  1873,  in  the  Knox  Circuit  Courts 
in  and  for  the  county  of  Knox,  in  the  State  of  Illinois,  at  the 
February  term  of  said  court,  began  and  held  at  the  court- 
house of  said  C(vinty,in  an  action  between  the  identical  parties 
to  this  suit,  entitled, '  In  the  matter  of  James  B.  Rynearson,. 
plaintiff,  vs.  A.  N.  Parkhurst,  defendant, '  in  which  the  said 
court  had  jurisdiction  of  the  persons  of  the  parties  and  the 
subject-matter  of  the  suit,  the  identical  claims  of  the  said  de- 
fendant Parkhurst  against  the  defendant  Rynearson,  were  tried 
and  determined  by  said  court,  and  all  matters  of  difference 
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between  them  fully  tried  and  adjudicated,  and  judgment  ren- 
dered thereon  in  favor  of  this  defendant  James  B.  Rynearson 
in  the  sum  of  $256.  And  the  dercndant  avers  that  there  is 
now  due  him  from  the  defendant  Parkhurston  said  judgment 
the  sum  of  $256  principal^  and  $100  as  interest." 

Taking  all  this  paragraph  of  answer  together  there  can  be 
very  little  doubt  of  the  pleader's  intention  to  allege  that  the 
matters  and  things  herein  contained  in  the  defendant's  set-off 
had  been  adjudicated  in  the  previous  suit  referred  to,  and  we 
think  the  language  used  will  bear  that  construction.  "The 
identical  claims  of  the  said  defendant  Parkhurst  against  the 
defendant  Rvnearsou  >vere  tried  and  determined  by  said  court," 
could  only  mean  the  claims  that  were  then  in  controversy  and 
claimed  by  the  defendant  in  his  set-off. 

We  think  this  paragraph  of  the  answer  stated  facts  suffi- 
cient to  constitute  a  good  defence  to  the  defendant's  set-off, 
and  that  the  court  erred  in  sustaining  the  demurrer  to  it. 

Appellant,  in  his  brief,  does  not  refer  to  the  third  specifi- 
<»ition  of  6rror,  and  it  is  therefore  waived.  As  to  the  motion 
for  a  new  trial,  he  only  discusses  that  upon  the  weight  of  the 
evidence.  There  was  evidence  tending  to  Support  the  ver- 
dict, and  the  judgment  can  not  be  reversed  upon  the  evidence, 
but  must  be  for  the  error  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs ;  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  third  paragraph  of  the  answer,  and  for 
further  proceedings. 
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No.  7700. 
BOSEKEB   ET    AL.   V.   ThE   BoARD    OP  COMMISSIONERS  OF 

Wabash  County. 

Pdblio  Works. — County  CcmmMonen, —  Bidder, —  Band. — An  action  for 
damages  can  not  be  maintained  against  a  county  upon  the  ground  that 
its  commissioners  have  erred  in  determining  the  question  of  the  suffi- 
ciency of  a  bond  tendered  by  a  bidder  for  a  public  building. 

Sa3CE. — Discredon. — County  commissioners  have  broad  discretionary  powers 
in  determining  who  is  the  *'  lowest  responsible  bidder  "  for  a  public  work. 

Same. — Uruuece^sfiU  Bidder. — An  unsuccessful  bidder  can  not  recover  for 
time  and  money  expended  in  preparing  a  bid,  where  he  knows  there  are 
to  be  competing  bidders. 

Sajek — Lowest  JRapongibie  Bidder. — The  "  lowest  responsible  bidder  "  is  one 
who  complies  with  all  the  requirements  of  the  statute,  and  not  merely 
one  whose  bid  is  less  than  those  of  his  competitors. 

From  the  Wabash  Circuit  Court. 

J.  Q,  StraUon,  L  StrcUton  and  A.  Taylor,  for  appellants. 
W.  G.  Sayre,  for  appellee. 

Ei^iJOTT,  J. — The  appellants'  complaint  alleges  that  in 
answer  to  proposals  of  the  appellee,  they  made  bids  for  the 
baiiding  of  a  court  house  and  filed  a  good  and  sufficient  bond ; 
that  they  were  the  lowest  bidders ;  that  their  bid  was  rejected 
because  of  the  insufficiency  of  their  bond.  Prayer  for  judg- 
ment for  damages. 

It  is,  no  doubt,  the  duty  of  county  commissioners  to  award 
the  contract  for  public  buildings  to  the  "  lowest  responsible 
bidder,"  for  so  the  statute  commands.  Statutes  requiring 
that  contracts  for  public  works  shall  be  let  to  the  lowest  bidder 
are  generally  mandatory  and  not  directory.  1  Dillon  Munic. 
Corp.  466.  But  while  this  is  true,  it  is  also  true  that  the 
lowest  responsible  bidder  is  one  who  complies  with  all  the 
requirements  of  the  statute,  not  merely  one  whose  bid  is  less 
than  his  competitors.     R.  S.  1881,  sees.  4245,  4246. 

No  bidder  is  entitled  to  the  contract  unless  he  executes  a 
bond  with  two  good  freehold  sureties,  properly  conditioned^ 
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for  the  performance  of  the  contract.  It  is  the  right  and  the 
duty  of  the  commissioners  to  determine  the  sufficiency  of  the 
bond  tendered,  and  they  have  broad  discretionary  powers  with 
which  courts  will  be  slow  to  interfere,  not,  indeed,  interfering 
at  all  unless  there  has  been  an  abuse  of  this  discretion  or  cor- 
rupt conduct.  While  the  commissioners  will  not  be  permitted 
to  wrongfully  deprive  a  bidder  of  his  rights  by  corruptly  or 
unjustly  rejecting  a  bond  sufficient  in  every  respect,  they  have 
a  right  to  require  that  the  bond  shall  be  sufficient  in  form  and 
substance ;  that  the  sureties  shall  be  solvent  persons  capable 
of  contracting,  and  that  they  shall  be  residents  of  this  State. 
McCormick  v.  Board,  etc.,  68  Ind.  214.  These  are  facts  that 
must  be  alleged  directly,  and  not  by  way  of  recital ;  they 
must  be  stated  in  the  form  of  positive  averments,  and  not  be 
involved  in  mere  general  conclusions.  In  this  respect  the 
complaint  is  defective. 

But  if  the  complaint  were  sufficient  in  this  particular  the 
action  would  not  lie.  An  action  for  damages  can  not  be  main-* 
tained  against  a  county  upon  the  ground  that  its  commissioners 
have  erred  in  determining  the  question  of  the  sufficiency  of  a 
bond  tendered  by  a  bidder  for  a  public  building.  The  general 
rule  is  that  an  action  for  the  recovery  of  damages  will  not  lie 
against  an  officer  exercising  quasi  judicial  functions  for  an 
error  of  judgment. 

An  unsuccessful  bidder  can  not  recover  for  time  and  money 
expended  in  preparing  a  bid  where  he  knows  there  are  to  be 
competing  bidders.  In  such  a  case  there  is  no  implied  con- 
tract to  reimburse  the  bidder  for  the  work  of  preparing  and 
submitting  bids. 

Judgment  affirmed. 


r     »t 
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10,223. 

The  State,  ex  rel.  Baldwin,  Attorney  General,  v. 

Tagoart,  Clerk. 

Decedents'  Estates.— -FV'na/  Settlement, —  Undaimed  Surplus. — Proof  of  Heir- 
Mtp  or  TUle  by  fFi//.— Under  section  2415,  B.  S.  1881,  where,  at  the  final 
settlement  of  a  decedent's  estate,  or  within  two  years  thereafter,  proof  of 
heirship  or  of  title  by  will  is  made  as  to  all  or  any  portion  of  the  sur- 
plos  of  such  estate,  and  the  clerk  is  ordered  by  the  court  to  pay  such 
surplus  to  the  persons  named  and  proved  to  be  entitled  thereto,  the  court 
is  neither  required  nor  authorized  to  direct  the  payment  of  such  money 
into  the  county  treasury,  and  no  action  will  lie,  under  existing  laws,  to 
compel  the  clerk  to  pay  such  surplus  to  any  persons,  other  than  those 
proved  to  be  entitled  thereto,  or  to  the  clerk's  successor  in  office. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburgy  for  appellant. 
J.  K.  Marsh,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  State,  on  the  relation  of 
its  Attorney  General,  against  the  appellee,  as  the  clerk  of  the 
Clark  Circuit  Court,  for  the  recovery  of  certain  "  money  un- 
claimed in  estates  or  guardianships,'^  in  the  hands  of  appellee, 
as  such  clerk.  The  cause  was  put  at  issue  and  tried  by  the 
court,  and  a  finding  was  made  for  the  appellee,  the  defendant 
below.  Over  the  relator's  motion  for  a  new  trial  the  court 
rendered  judgment  in  accordance  with  its  finding. 

Error  is  assigned  here  by  the  appellanf  s  relator,  upon  the 
decision  of  the  court  in  overruling  his  motion  for  a  new  trial. 
In  this  motion  the  following  causes  were  assigned  for  such 
new  trial : 

1.  The  finding  of  the  court  was  not  sustained  by  sufficient 
evidence ; 

2.  The  finding  of  the  court  was  contrary  to  law;  and, 

3.  Error  of  law  occurring  at  the  trial  and  excepted  to,  in 
this,  the  admission  of  evidence  to  the  effect  that  certain  named 
persons  were,  at  the  time  of  the  trial  of  this  cause,  residents 
of  the  city  of  Jeffersonville. 
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The  appellee  has  not  furnished  this  court  with  any  brief 
or  argument  in  support  of  the  decision  of  the  trial  court,  or 
any  information,  even,  of  the  grounds  of  auch  decision. 

The  case  is  fiiirly  presented,  we  think,  by  the  evidence  of  the 
appellee,  who  testified  as  a  witness,  substantially  as  follows : 

"My  name  is  Samuel  C.  Taggart;  I  am  the  clerk  of  the 
Clark  Circuit  Court,  and  have  been  such  since  the  24th  day 
of  February,  1880;  on  that  day  I  received  from  my  prede- 
cessor, Plez.  James,  the  sum  of  $293.32,  being  the  surplus 
remaining  unclaimed,  since  June  19th,  1877,  upon  the  final 
settlement  of  the  estate  of  Arabella  Guyton ;  I  also  received, 
on  the  same  day,  from  the  former  clerk,  the  sum  of  $8.15,  be- 
ing the  surplus  remaining  unclaimed  since  April  3d,  1877, 
upon  the  final  settlement  of  the  estate  of  Francis  A.  Scott ; 
I  also  received,  on  the  same  day,  from  James,  my  predeces- 
sor, the  sum  of  $7.00,  being  the  surplus  remaining  unclaimed 
since  March  10th,  1877,  upon  the  final  settlement  of  the  estate 
of  Elizabeth  F.  Guyton ;  I  also  received,  at  the  same  time 
and  in  like  manner,  from  my  predecessor,  the  sum  of  $54,  be- 
ing the  surplus  remaining  unclaimed  since  June  19th,  1877, 
upon  the  final  settlement  of  the  estate  of  Joseph  Nicholson, 
deceased ;  I  also  received  at  the  same  time,  in  like  manner, 
from  my  predecessor,  the  sum  of  $13.18,  being  the  surplus  re- 
maining unclaimed  since  November  3d,  1877,  upon  the  final 
settlement  of  the  estate  of  Samuel  Kasserman,  deceased. 

"All  of  said  money  is  now  in  my  hands,  and  no  heirs  have  ever 
appeared,  since  the  final  settlement  of  the  said  estates,  to  claim 
the  same  or  any  part  thereof.  It  has  been  over  four  years 
since  the  said  estates  were  settled,  and  since  the  said  amounts 
were  paid  into  the  hands  of  my  predecessor.  The  final  settle- 
ments were  made  at  the  dates  stated  in  the  bill  of  items  at- 
tached to  the  complaint.  Neither  the  county  treasurer  of 
Clark  county  nor  the  prosecuting  attorney  of  this  court  have 
ever  taken  any  steps  to  demand  the  said  money,  or  to  bring 
any  suits  for  it,  or  to  take  any  steps  to  recover  it,  either  from 
xne  or  my  predecessor.     Before  this  suit  was  commenced  the 
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attorney  general,  Mr.  Baldwin,  demanded  the  said  several  suras 
of  me,  and  I  refused  to  pay  him,  because  I  am  not  certain 
whether  or  not  he  is  entitled  to  receive  them.  The  following 
order  was  made  by  the  Clark  Circuit  Court  on  the  3d  day  of 
January,  1874: 

"'It  having  been  shown  to  the  court  that  there  are,  in  the 
hands  of  the  clerk  of  this  court,  moneys  belonging  to  dece- 
dents' estates  which  have  remained  unclaimed  for  more  than 
two  years  after  the  final  settlement  of  such  estates,  it  is  now 
ordered  by  the  court,  pursuant  to  section  143  of  the  decedents'" 
act  (2  R.  S.  1852,  p.  281),  that  all  moneys  in  the  hands  of 
such  clerk  which  have  remained  unclaimed  for  more  than  two^ 
vears  afler  the  final  settlement  of  the  estates  to  which  they 
belong,  shall  be  paid  over  to  the  county  treasurer  of  Clark 
county,  to  be  by  him  paid  over  to  the  Treasurer  of  State  for  the- 
benefit  of  the  unknown  heirs  of  such  decedents,  respectively/ 

"The  order  has  never  been  rescinded  to  my  knowledge/'" 

On  cross-examination  the  appellee  said :  "  When  the  final 
settlements  of  the  estates  above  specified  were  made,  proof  was 
made  of  heirship  in  the  several  estates  and  parties  proved  tO' 
be  heirs,  and  the  court  ordered  the  money  to  be  paid  to  them,, 
but  thev  have  never  called  for  the  monev.  As  to  the  estate 
of  Arabella  Guyton,  when  the  final  settlement  was  made,  the 
court  ordered  the  surplus  of  $293.32  to  be  paid  to  the  clerk 
of  this  court,  and  to  be  by  him  paid  to  R.  B.  Porter,  guardian 
of  Susan  Guyton;  but  Porter  never  called  for  it,  because  he 
was  never  able  to  give  sufficient  bond.  These  were  the  facts,, 
also,  in  the  cases  of  Elijah  F.  Guyton  and  Francis  A.  Scott. 
When  the  Nicholson  estate  was  settled  the  $54  was  shown  to- 
be  due  to  the  following  heirs :  David  R.  Beatty,  Mary  Beatty 
and  Joseph  Beatty ;  and  it  was  ordered  by  the  court  to  be 
paid  to  them,  but  they  have  never  called  for  it.  When  Sam- 
uel Kasserman's  estate  was  settled,  Robert  Affolter,  Belle 
Afiblter  and  Emma  Afiblter  were  proved  to  be  the  heirs.  They 
were  minors,  and  the  amount  was  never  called  for  by  them.'' 

Over  the  relator's  objection  and  exception,  another  witness 
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was  allowed  to  testify  that  "  the  Affolter  heirs  reside  in  Jef- 
fersonville/'     This  was  all  the  evidence  given  in  the  cause. 

Upon  the  foregoing  evidence,  did  the  trial  court  err  in 
finding  for  the  appellee,  the  defendant  below?  This  is  the 
question  presented  for  our  decision.  We  are  of  opinion  that 
this  question  must  be  answered  in  the  negative.  The  order 
of  the  court  of  January  3d,  1874,  given  in  evidence,  was  made 
in  express  terms  in  relation  to  the  unclaimed  moneys  then  in 
the  hands  of  the  clerk,  and  there  is  nothing  in  the  order  to 
indicate  that  it  was  to  have  a  prospective  operation  upon  such 
moneys  as  might  thereafter  come  into  the  clerk's  hands,  and 
remain  unclaimed.  In  section  143  of  the  act  of  June  17th, 
1852,  providing  for  the  settlement  of  decedents'  estates,  it 
was  provided  as  follows : 

"  Sec.  143.  If,  after  the  expiration  of  two  years  from  the 
final  settlement  of  an  estate,  no  heirs  appear  to  claim  the  sur- 
plus, or  any  part  thereof,  the  court  shall  direct  it  to  be  paid 
over  to  the  county  treasurer,  to  be  by  him  paid  over  to  the 
Treasurer  of  State,  who  shall  credit  it  upon  his  books  to  the 
unknown  heirs  of  the  decedent." 

Under  this  section  of  the  statute,  if  the  heirs  of  the  dece- 
dent were  unknown,  and  none  appeared,  and  the  proper  of- 
ficers had  been  derelict  in  the  discharge  of  their  duties,  doubts 
less  the  attorney  general  might  have  compelled  by  suit-  the 
party  in  default  to  pay  over  the  surplus  of  the  decedent's  es- 
tate to  the  State  Treasurer.  Sec.  5668,  R.  S.  1881 ;  Fuhrer  v. 
StatCf  ex  rd.,  55  Ind.  1 50 ;  State,  ex  rel.,  v.  Denm/,  67  Ind.  148. 

But  we  do  not  think  that  the  section  quoted  was  intended 
to  have,  or  could  be  construed  as  having,  any  application  to 
the  case  where  the  heirs  of  the  decedent  were  known,  and  their 
heirship  had  been  proven  to  the  satis&ction  of  the  court,  at 
the  time  of  the  final  settlement  of  the  decedent's  estate,  and 
the  court  had  ordered  the  surplus  of  the  estate  to  be  paid  to 
them  as  such  heirs.  Such  is  the  precise  case  made  by  the  ap- 
pellee's evidence  quoted  in  this  opinion.  The  record  shows 
that  appellant's  relator  commenced  this  action  on  the  4th  day 
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of  February,  1882.  At  that  time  the  aforesaid  section  143 
had  been  entirely  superseded  by  the  provisions  of  section  2415, 
B.  S.  1881,  which  section  has  been  in  force  since  September 
19th,  1881.     In  this  latter  section  it  is  provided  as  follows : 

^'If,  at  the  expiration  of  two  years  from  the  final  settle- 
ment of  an  estate,  no  proof  of  heirship  or  title  by  will  shall 
have  been  made  as  to  all  or  any  portion  of  the  surplus,  the 
court  shall  direct  the  same  to  be  paid  to  the  county  treasurer, 
to  be  by  him  paid  to  the  treasurer  of  State,  who  shall  enter 
the  same  on  his  books  to  the  credit  of  the  unknown  heirs  of  * 
the  decedent.'^ 

It  will  be  observed  that  this  section  of  the  statute  differs 
in  phraseology,  if  not  in  legal  effect,  from  the  former  section. 
The  provisions  of  the  section  last  quoted,  in  force  before  and 
at  the  time  of  the  commencement  of  this  suit,  and  still  in 
force,  manifestly  ought  to  and  must  control  the  case  in  hand. 
Under  that  section,  where  proof  of  heirship  or  title  by  will 
has  been  made  or  shown  to  the  whole  or  any  part  of  the  sur- 
plus of  an  estate,  the  court  is  neither  required  nor  authorized 
to  direct  the  payment  of  such  surplus  or  part  thereof  to  the 
county  treasurer.  From  the  evidence  in  this  case,  quoted  in 
this  opinion,  it  will  be  seen  that,  in  every  instance,  proof  of 
heirship  had  been  made  to  the  unclaimed  surplus  at  the  time 
of  the  final  settlement  of  the  estate,  and  the  clerk  had  been 
ordered  by  the  court  to  pay  such  surplus  to  the  persons  named 
and  proved  to  be  entitled  thereto.  We  are  of  opinion  that 
neither  of  the  sections  of  the  statute  above  quoted  were  or 
are  applicable  to  the  case  at  bar,  as  made  by  the  evidence. 
How  long,  in  such  a  case,  the  surplus  of  an  estate,  or  part 
thereof,  ought  to  be  allowed  to  remain  unclaimed  in  the  hands 
of  the  clerk  is  a  question  for  legislative  action^  and  not  for  the 
decision  of  the  courts. 

Our  conclusion  is  that  the  court  committed  no  error  in  over- 
ruling the  relator's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 
Vol.  88.— 18 
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l^L^^l  Practice. — Bill  of  ExeeptioM. — The  filing  of  an  amended  complaint  and  an- 

]^  ^  8wer  thereto  supersedes  the  original  pleading,  and  where  no  motions  are 

made  in  relation  to  the  answer  filed  to  such  amended  complaint,  a  bill 
of  exceptions  embracing  rulings  upon  motions  made  in  respect  to  the 
original  answer  can  not  be  available  to  raise  any  question  upon  the  see* 
ond  answer  filed. 
Same.— DCTiwrrer. — iVcaumprion.— Where  a  demurrer  is  oTerruled  to  a  plead- 
ing, but  is  not  in  the  record,  no  question  is  presented  thereby  to  the  Su* 
preme  Court,  the  presumption  being  in  favor  of  the  action  of  the  trial 
court. 

From  the  White  Circuit  Court. 

R.  Gregory  and  T.  N.  Bunnell^  for  appellant. 
A.  W.  Reynolds  and  E.  B,  Sellers,  for  appellees. 

Franklin,  C. — Appellant  commenced  this  suit  against  the 
sheriff  and  his  sureties  on  the  official  bond  of  Hay  as  such 
sheriff. 

At  the  January  term,  1882,  the  defendants  filed  an  answer, 
at  which  term  the  plaintiff  moved  to  have  defendants'  answer 
separated  into  paragraphs,  which  was  overruled.  He  then 
moved  to  strike  out  parts  of  answer,  which  was  also  overruled. 
He  then  demurred  to  the  answer,  and,  upon  his  affidavit,  the 
venue  was  changed  from  the  trial  judge.  Afterwards,  on  the 
17th  day  of  January,  1882,  the  plaintiff,  on  leave  of  the  court, 
filed  an  amended  complaint  which  is  copied  in  the  record,  to 
which  the  defendants  filed  an  answer  in  one  paragraph,  which 
is  also  copied  in  the  record,  to  which  answer  the  plaintiff  filed 
a  demurrer,  which  is  not  copied  in  the  record,  and  a  memoran- 
dum is  made  by  the  clerk  that  it  "  is  not  on  file."  On  the  18th 
day  of  January,  1882,  the  demurrer  to  the  second  answer  was 
overruled.  The  plaintiff  declined  to  further  plead,  and  the  court 
rendered  final  judgment  for  the  defendants,  for  costs,  and  sixty 
days  were  given  the  plaintiff  in  which  to  file  a  bill  of  exceptions, 
which  was  filed  within  the  time  allowed,  and  the  plaintiff  ap* 
pealed  to  this  court,  assigning  the  following  errors: 
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1st.  Overruling  motion  to  require  defendants  to  separate 
their  answer  into  paragraphs. 

2d.  Overruling  motion  to  strike  out  parts  of  answer. 

3d.  Overruling  the  demurrer  to  the  answer. 

When  the  amended  complaint  was  filed,  and  an  answer 
thereto  was  filed,  all  the  former  pleadings  were  superseded 
and  excluded  from  the  record.  There  were  no  motions  made 
in  relation  to  the  answer  that  was  filed  to  the  amended  com- 
plaint, and  a  bill  of  exceptions  can  not  bring  forward  the 
rulings  upon  the  motions  in  relation  ^o  the  former  answer, 
and  make  them  applicable  to  the  second  answer  filed.  For 
aught  that  appears  of  record,  it  may  be  entirely  different  from 
the  former  one,  and  we  may  add  that  we  do  not  see  any  suf- 
ficient reason  for  either  of  the  motions  facing  sustained,  had 
they  been  made  to  the  secoAd  answer. 

The  demurrer  to  the  second  answer,  not  being  in  the  record, 
may  have  been  so  informal  or  defective  as  to  present  no  ques- 
tion for  consideration ;  and  the  presumption  is  that  the  court 
did  right  in  overruling  it.  No  question  is  presented  in  the 
record  for  the  decision  of  this  court. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  10,905. 

Ayers  v.  The  State. 

Crimikal  Law. — Evidence  of  Accomplice, — A  jury  may  convict  on  the  testi- 
mony of  an  accomplice. 

Sake. — I^-adice. — Supreme  Court. — The  Supreme  Court  will  not  reverse  a 
jodgment  against  a  defendant  in  a  criminal  action  because  the  record 
does  not  affirmatively  show  that  he  was  asked  to  show  cause  why  judgment 
should  not  be  pronounced  upon  the  verdict,  especially  if  it  is  shown  that 
he  had  full  opportunity  to  make  all  motions  that  could  have  availed  him. 
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From  the  Perry  Circuit  Court. 

(7.  H.  Mason,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  S.  B.  Hatfield,  Prosecut- 
ing Attorney,  for  the  State. 

Elliott,  J. — ^There  is  evidence  sustaining  the  verdict  of 
conviction  rendered  against  the  appellant,  and  we  will  not 
disturb  it. 

An  accused  may  be  convicted  on  the  testimony  of  an  ac- 
complice. Johnson  v.  Staie,  65  Ind.  269 ;  Stocking  v.  State,  7 
Ind.  326 ;  Ulrner  v.  State,  14  Ind.  52.  Testimony  of  such  a 
witness  should  be  closely  scrutinized  and  cautiously  received ; 
but,  if  upon  due  scrutiny  it  is  found  satisfactory,  the  jury 
may  give  it  credit.  In  this  instance  the  verdict  does  not  rest 
alone  on  the  testimony  of  the  accomplice,  for  there  is  other 
evidence  corroborating  his  statements. 

The  record  does  not  affirmatively  show  that  the  appellant 
was  called  on  to  showcausewhy  judgment  should  not  be  pro- 
nounced on  the  verdict;  but  it  does  affirmatively  show  that 
a  motion  for  a  new  trial  was  made  and  overruled,  and  an  ap- 
peal duly  prayed.  We  are  not  prepared  to  decide  that  the 
case  is  not  within  the  general  rule  that  the  court  is  presumed 
to  have  done  its  duty,  and  that  as  the  record  is  silent  the  pre- 
sumption is  that  the  accused  was  duly  called  on  to  show  cause 
why  judgment  should  not  be  pronounced.  However  this  may 
be,  it  is  clear  that  no  harm  resulted  to  the  appellant  from  the 
omission  of  the  trial  coiirt.  He  had  full  opportunity,  as  the 
record  shows,  to  make  the  only  motion  that  could  have  brought 
him  relief  had  he  been  entitled  to  it;  he  did  make  it,  and 
did  pray  an  appeal,  and  was  thus  awarded  all  the  substantial 
pights  that  the  .law  accords  him.  We  are  not  Milling  to  re- 
verse for  a  failure  to  ask  a  defendant  why  judgment  should 
not  be  pronounced  in  a  case  where  it  appears  that  he  had  full 
opportunity  to  make  all  motions  that  could  have  possibly 
availed  him.     McCorkle  v.  State,  14  Ind.  39. 

Judgment  affirmed. 
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No.  9470. 

Lucas  v.  Labertue. 

GoKVEYAKGE. —  Mistake. —  Gorredion,  —  Action  to  Quiet  IVtfe.  —  Demand. — 
Heading. — A  grantor  in  a  conyejance  of  land  may  have  a  matual  mis- 
take in  the  description  thereof  corrected,  in  a  suit  to  quiet  title  against 
the  devisee  of  the  grantee  to  a  portion  thereof  not  intended  to  be  conveyed, 
and  no  demand  for  a  correction  of  the  mistake  need  be  averred  in  the 
complaint. 

Statute  of  Limitations. — ExceptUma  to. — (hmptaint. — Demurrer. — A  de- 
marrer  to  a  complaint  ought  not  to  be  sustained  on  the  ground  that  the 
complaint  shows  a  case  barred  by  the  statute  of  limitations  unless  it  also 
appears  that  the  case  does  not  come  within  any  of  the  exceptions  to  the 
statute. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Miera,  for  appellant. 
/.  W.  Buskirk  and  H.  G.  Dunoan^  for  appellee. 

BiCKNELL,  C.  C. — ^This  was  a  suit  by  the  appellee  against 
the  appellant,  to  quiet  the  title  to  land.  The  complaint  averred 
that  the  plaintiff  and  his  wife,  intending  to  convey  to  Thomas 
Lucas  a  piece  of  land  thirty  rods  and  sixteen  links  wide  by 
twenty-six  rods  and  three  links  long,  by  mistake  made  to  him 
a  warranty  deed  for  a  piece  of  land  thirty-six  rods  and  sixteen 
links  wide  by  twenty-six  rods  and  three  links  long,  which 
included  the  land  intended  to  be  conveyed  and  a  strip  along 
the  north  end  thereof  six  rods  wide  by  twenty-six  rods  and 
three  links  long ;  that  said  Lucas,  by  mistake,  accepted  said 
deed  as  a  conveyance  of  the  land  so  intended  to  be  conveyed, 
and  immediately  took  possession  of  the  land  intended  to  be 
conveyed,  and  has  since  died,  leaving  the  defendant  his  sole 
devisee ;  that,  as  such  devisee,  she  claims  to  own  said  strip 
of  land,  so  by  mistake  included  in  said  deed,  but  which  is  still 
owned  by  the  plaintiff.  The  prayer  of  the  complaint  is  that 
the  plaintiff^s  title  to  said  strip  of  land  be  quieted,  and  that 
said  deed  be  reformed.     , 

The  defendant's  demurrer  to  the  complaint  for  want  of  &ctB 
sufficient  was  overruled.     The  defendant  answered  by  a  gen- 
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eral  denial.  The  issue  was  tried  by  the  court;  who  found  for 
the  plaintiff.  The  defendant's  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  quieting  the  plaintiff's 
title  to  said  strip  of  land,  and  reforming  the  deed.  The  de- 
fendant appealed.     She  assigns  as  errors : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  a  new  trial. 

The  first  objection  to  the  complaint  urged  by  the  appellant 
is  that  it  contains  no  sufficient  description  of  the  alleged  mis- 
take ;  but  it  clearly  appears  that  the  mistake  was  conveying 
too  much  land.  A  grantor  may  have  a  mistake  in  a  deed 
corrected  as  well  as  a  grantee.  Andrews  v.  AndreioSy  12  Ind.  348. 

The  second  objection  is  that  the  complaint  fails  to  allege 
that  the  mistake  was  mutual;  but  the  complaint  does  aver 
mistake  in  both  parties,  that  the  deed  was  made  and  accepted 
by  mistake  as  a  deed  for  the  land  intended  to  be  conveyed. 
In  such  a  case  if  the  mistake  were  against  the  grantee  he 
would  have  a  right  to  reform  the  deed  and  secure  the  land 
contracted  for.  Figart  v.  Ilalderman,  75  Ind.  564,  566.  The 
grantor  has»  an  equal   right.     Andrews  v.  Andreios,  supra. 

The  third  objection  is  that  the  complaint  fails  to  show  that 
the  defendant  was  requested  to  correct  the  mistake  before  suit 
brought ;  but  no  such  demand  is  necessary  where  the  action 
is  to  quiet  title. 

The  fourth  objection  is  that  "  the  appellee  has  lost  his  right 
of  action  by  negligence  and  inexcusable  delay,  tho  deed  hav- 
ing been  made  in  1864,  and  the  suit  being  commenced  in 
1880,  after  the  death  of  the  original  purchaser."  This  objec- 
tion is  not  good  on  demurrer.  Unless  it  affirmatively  appears 
that  the  ease  does  not  come  within  any  of  the  exceptions  to 
the  statute  of  limitations,  a  demurrer  to  the  complaint  can  not 
be  sustained  on  the  ground  that  the  complaint  shows  a  case 
barred  by  the  statute.  Kent  v.  Parks,  67  Ind.  53.  As  to 
the  claim  to  quiet  title  this  objection  is  not  applicable. 

The  foregoing  are  the  only  objections  urged  against  the 
complaint.     None  of  them  are  available. 
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The  only  reasons  alleged  in  support  of  the  motion  for  a 
new  trial  are  that  the  finding  was  contrary  to  law  and  not 
sustained  by  sufficient  evidence.  There  was  evidence  tend- 
ing to  sustain  the  verdict,  and  it  can  not  be  disturbed.  Davis 
¥.  Niehokon,  81  Ind.  183. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  appellant. 
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Pleading. — Aetien  on  Sheriff* $  Bond  for  Failure  to  Levy  Exeeuiion. — A  com- 
plaint on  the  official  bond  of  a  sheriff  for  failure  to  make  levy  of  an 
ezecation  within  the  time  required  hy  section  719,  B.  S.  1881,  which 
does  not  allege  that  the  sheriff  was  not  otherwise  directed  by  the  plain- 
tiff or  his  agent,  is  insufficient 

Sams. — Answer, — Demurrer. — A  bad  answer  is  good  enough  ^r  a  bad  com- 
plaint, and  the  overruling  of  a  demurrer  thereto  is  not  available  error. 

From  the  Putnam  Circuit  Court. 

C  C  Nave,  for  appellants. 

J,  V.  Hadlejfy  E.  G,  Hogate  and  R.  B,  Blakcy  for  appellees. 

Elliott,  J. — ^The  relators'  complaint  charges  that  the  ap- 
pellee Emmons  broke  the  condition  of  his  bond  as  sheriff,  by 
fiiiling  to  levy  an  execution  within  sixty  days  from  the  time 
it  came  to  his  hands,  although  the  execution  debtor  had  prop- 
erty within  the  county  subject  to  execution.  The  appellees 
answered  in  confession  and  avoidance,  and  a  demurrer  was  over- 
ruled to  their  answer,  and  this  is  the  ruling  assigned  for  error. 

Counsel  for  appellees  insist  that  oven  if  the  answer  is 
bad  the  ruling  was  right,  because  the  complaint  is  fatally  de- 
fective, and  we  think  the  position  is  well  assumed. 

The  complaint  attempts  to  make  a  case  within  the  follow- 
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ing  statutory  provisions :  '*  When  an  execution  'against  the 
property  of  any  person  is  issued  to  the  sheriff,  he  shall  serve 
said  execution  upon  the  defendant  or  defendants  in  said  county,, 
and  levy  the  same,  if  not  paid,  upon  property,  and  make  at 
least  one  offer  to  sell  property  levied  upon,  within  sixty  day» 
after  such  execution  comes  to  his  hands,  if  property  can  be 
found,  unless  otherwise  directed  by  the  plaintiff  or  plaintiffs,, 
or  his  or  their  agents. 

"  If  any  sheriff  shall  neglect  or  refuse  to  levy  upon  or  sell 
any  property  justly  liable  to  execution  when  the  same  might 
have  been  done,  he  shall  be  amerced  to  the  value  of  such 
property,  not  to  exceed  the  amount  necessary  to  satisfy  the 
execution."    R.  S.  1881,  sees.  719,  783. 

The  complaint  does  not  allege  that  directions  were  not  given 
the  sheriff  by  the  execution  plaintiff,  and  for  this  reason  the 
pleading  is  bad.  It  is  necessary  for  the  complaint  in  such  a 
case  as  this  to-  aver  that  the  sheriff  was  "  not  otherwise  di- 
rected by  the  plaintiff  or  his  agent."  MorUgomery  v.  /8i!a^,  ea? 
rd.f  63  Ind.  108,  and  authorities  cited. 

As  the  cqmplaint  is  bad,  it  is  immaterial  whether  the  answer 
is  good  or  bad,  for  a  bad  answer  is  good  enough  for  a  bad 
complaint. 

Judgment  affirmed. 

Petition  for  a  rehearing  oyerruled. 


No.  9719. 

Johnson  v.  Herb. 

Review  op  Judgment. — Treading. — Diligence. — Negligence. — A  complaint  to 
review  a  judgment,  for  new  matter  discovered  since  its  rendition,  is  in- 
sufficient, when  it  shows,  by  the  facts  stated,  that  such  new  matter  could 
have  been  discovered  before  judgment  by  reasonable  diligence,  although 
the  complaint  contains  the  allegation  that  it  could  not  have  been  so  dis- 
covered. Facts  may  be  shown  constituting  such  negligence  as  will  pre- 
vent such  relief  under  the  statute. 
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From  the  Cass  Circuit  Court. 

J,  A.  ChappeloWj  for  appellant. 
C  E.  Hale,  for  appellee. 

Franklin,  C. — This  is  an  action  by  appellant  to  review  a 
judgment  rendered  against  him  and  in  favor  of  appellee.  A 
demurrer  was  sustained  to  the  complaint,  which  ruling  is 
complained  of  as  error. 

The  complaint  is  for  both  the  statutory  causes,  error  occur- 
ring at  the  trial  and  for  newly  discovered  matter.  Appellant 
in  his  brief  does  not  insist  upon  any  error  occurring  at  the 
trial  manifest  upon  the  face  of  the  record,  but  relies  upon 
newly  discovered  matter  as  the  basis  of  his  action  to  review* 
He  claims  that  he  had  executed  a  note  to  appellee  in  payment 
of  a  former  judgment;  that  the  judgment  sought  to  be  re- 
viewed was  rendered  on  the  said  note ;  that  in  the  computa- 
tion in  the  amount  of  the  former  judgment  a  mutual  mistake 
of  $50  was  made,  and  the  note  was  given  for  $50  more  than 
was  then  due  appellee,  and  that  as  to  said  $50  the  note  was 
without  any  consideration ;  that  at  the  time  the  judgment 
sought  to  be  reviewed  was  rendered  he  had  no  knowledge  of 
said  mistake, '*  and  that  it  could  not  have  been  discovered 
before  judgment  by  reasonable  diligence;  that  he  did  not  dis- 
cover said  mistake  and  material  new  matter  until  long  after 
said  judgment  was  taken;  that  as  soon  as  he  discovered  said 
mistake  this  plaintiff  commenced  proceedings  to  review  said 
judgment.^' 

The  foregoing  extract  from  the  complaint  contains  all  its 
allegations  in  relation  to  the  diligence  used.  In  the  case  of 
Gregg  v.  Louden,  51  Ind.  585,  where  the  plaintiff  alleged  that 
**  he  could  not,  by  any  reasonable  diligence,  have  discovered 
said  new  matter,'^  etc.,  the  court  held  that  "facts  should  be 
stated,  and  the  court  should  determine  from  them  what  he 
coald  or  could  not  have  done.  The  paragraph  creates  the 
impression  that  the  plaintiff  herein  negligently  suffered  judg- 
ment to  be  taken  against  him,  and  now  seeks  to  be  relieved 
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from  the  consequences  of  such  negligence.  This  relief  can 
not  be  granted/' 

Tn  the  case  of  Peyton  v.  Krugery  77  Ind.  486,  this  court 
used  the  following  language :  "After  a  judgment  atlaw,  equity 
was  wont  to  afford  relief,  on  account  of  the  discovery  of  new 
matter,  only  upon  a  showing  of  due  diligence  before  the  trial, 
and  such  is  the  rule  of  the  code.  2  R.  8.  1876,  p.  249,  sec. 
688.  The  complaint  shows  no  diligence  whatever;  but,  on 
the  contrary,  a  careless  assumption,  which  is  sought  to  be 
•dignified  into  a  legal  presumption.  *  *  *  The  proper  thing 
was  to  get  ready  for  trial ;  and  that  he  did  not  do  so  was, 
under  the  circumstances  stated,  a  degree  of  negligence  which 
^effectually  bars  all  claim  to  equitable  relief 

The  language  of  the  statute  referred  to  in  the  latter  case 
is  that  the  complaint  to  review  shall  "show  that  the  new 
matter  could  not  have  been  discovered  before  judgment  by 
reasonable  diligence." 

The  former  judgment  was  a  matter  of  record,  and  very  little 
diligence  would  have  discovered,  before  the  trial,  whether  the 
note  had  been  given  for  the  correct  amount.  We  see  nothing 
that  would  have  prevented  this  discovery  before  the  trial  as 
•easily  as  it  was  discovered  after  the  trial.  The  complaint  does 
not  state  any  facta  showing  any  diligence  whatever  before  the 
trial.  No  attempt  is  shown  to  have  been  made  to  defend 
against  the  judgment  upon  the  note.  We  think  the  facts 
stated  show  a  degree  of  negligence  that  prevents  the  case  from 
being  within  the  provisions  of  the  statute  for  granting  relief 
by  a  bill  of  review.  It  is  not  enough  to  say  that  this  new 
matter  could  not  have  been  discovered  by  reasonable  diligence 
before  the  trial,  when  the  facts  stated  show  that  it  could  have 
been  so  discovered. 

There  was  no  error  in  sustaining  the  demurrer.  The  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  in  all  things  affirmed, 
with  costs. 
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No.  10,710. 

BuRK  V.  Platt  et  al. 

MABRrKT)  WoMAir. — Judgment, — Lien  on  Her  Real  EBtatc—Exeeution. — SUU- 
ute  Qmgtrued. —  Section  6117,  B.  S.  1881,  does  not  prevent  a  judgment 
against  a  married  woman  from  becoming  a  lien  upon  her  real  estate  nor 
from  the  enforcement  of  such  lien  by  execution. 

8ame. — Conlraels. — Property  Liable  for. — Under  section  5122,  R.  S.  1881,  cov- 
erture is  no  bar  to  a  married  woman  contracting  debts  in  carrying  on 
any  trade,  labor  or  business,  on  her  sole  and  separate  account,  or  as  part- 
ner with  another,  and  her  real  as  well  as  lier  personal  property  is  liable 
for  such  debts  the  same  as  if  she  were  unmarried. 

8AJfS» — Ihrtnenhip, — Injunction. — Where  a  judgment  is  rendered  against  a 
married  woman  and  a  copartner  for  debts  contracted  in  carrying  on  a 
partnership  business,  the  levy  and  sale  of  her  separate  real  estate  for 
the  collection   of  the  judgment  will  not  be  enjoined. 

From*  the  Superior  Court  of  Marion  County. 

W.  D.  Bynum  and  A.  T.  Becky  for  appellant. 
F.  Garter  J  for  appellees. 

Hammoxd,  J. — In  1 882  the  appellant,  a  married  woman, 
and  her  copartner,  Alfred  M.  Preston,  purchased  mer- 
chandise of  the  appellees,  Emanuel  Platt  and  Emil  Trout- 
man.  For  the  goods  thus  purchased  Platt  and  Troutman 
obtained  before  a  justice  of  the  peace  two  judgments  against 
the  appellant  and  Preston.  Transcripts  of  the  judgments 
were  filed  in  the  office  of  the  clerk  of  the  Marion  Circuit 
Court,  and,  the  proper  steps  being  taken,  executions  were 
issued  and  placed  in  the  hands  of  the  appellee  Adams,  as  sher- 
iff, and  were  by  him  levied  upon  the  appellant's  real  estate. 
A  sale  of  such  real  estate  being  threatened  under  these  exe- 
cutions, the  appellant  commenced  this  action  to  enjoin  the 
sale.  To  her  complaint,  stating  substantially  the  foregoing 
£icts,  a  demurrer  was  sustained,  to  which  she  excepted,  and 
judgment  was  rendered  in  appellees'  favor  for  costs. 

The  only  question  made  by  the  record  of  the  case  is,  whether 
the  separate  real  estate  of  a  married  woman  is  subject  to  sale 
under  execution  issued  upon  a  judgment  rendered  against  her 
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upon  a  contract  made  during  coverture.  This  question  has 
been  before  this  court  several  times,  and  has  been  answered  in 
the  affirmative.  McDaniel  v.  Carver ,  40  Ind.  250 ;  Wagner 
V.  Ewingy  44  Ind.  441 ;  Burk  v.  HiU,  55  Ind.  419. 

In  each  of  these  cases  judgment  had  been  rendered  against 
a  married  woman  without  the  interposition  of  the  plea  of 
coverture,  and  it  was  held  that  the  judgment  was  valid  as 
against  a  collateral  attack,  and  that  its  lien  upon  real  estate 
was  enforceable  by  execution.  It  is  true  that  the  questions 
especially  discussed  in  the  above  cases  related  more  particu- 
larly to  the  validity  of  a  judgment  against  a  married  womau 
where  she  had  not  set  up  her  disability  to  contract  by  way  of 
answer.  In  the  present  case  the  appellant  does  not  claim  that 
the  judgments  against  her  were  void.  Their  validity  is  con- 
ceded, but  it  is  insisted  that  their  collection  can  be  enforced  by 
execution  only  against  her  personal  property.  In  support  of 
this  proposition  the  appellant  relies  upon  sections  5115,  5116 
and  5117,  R.  S.  1881,  which  are  as  follows: 

5115.  "All  the  legal  disabilitios  of  married  women  to  make 
contracts  are  hereby  abolished,  except  as  herein  otherwise 
provided." 

5116.  "No  lands  of  any  married  woman  shall  be  liable  for 
the  debts  of  her  husband ;  but  such  lands,  and  the  profits 
therefrom,  shall  be  her  separate  property,  as  fully  as  if  she  were 
unmarried :  Provided,  That  such  wife  shall  have  no  power  to 
incumber  or  convey  such  lands,  except  by  deed  in  which  her 
husband  shall  join." 

5117.  "A  married  woman  may  take,  acquire,  and  hold  prop- 
erty, real  or  personal,  by  conveyance,  gift,  devise,  or  descent^ 
or  by  purchase  with  her  separate?  means  or  money ;  and  the 
same,  together  with  all  the  rents,  issues,  income,  and  profits 
thereof,  shall  be  and  remain  her  own  separate  property,  and 
under  her  own  control,  the  same  as  if  she  were  unmarried.  And 
she  may,  in  her  own  name,  as  if  she  were  unmarried,  at  any 
time  during  coverture,  sell,  barter,  exchange,  and  convey  her 
personal  property ;  and  she  may  also,  in  like  manner,  make 
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any  contracts  with  reference  to  the  same ;  but  she  shall  not 
enter  into  any  executory  contract  to  sell  or  convey  or  mort- 
gage her  real  estate,  nor  shall  she  convey  or  mortgage  the 
same,  unless  her  husband  join  in  such  contract,  conveyance, 
or  mortgage :  Provided^  however,  That  she  shall  be  bound  by 
au  estoppel  inpaisy  like  any  other  person." 

The  above  sections  5115  and  5117  went  in  force  Sept.  19th, 
1881,  which  was  prior  to  the  appellant's  purchase  of  the  goods 
on  which  the  judgments  against  her  were  rendered.  Said 
section  5116  went  in  force  May  6th,  1853.  Section  5117, 
being  the  latest  legislative  expression,  and  fully  covering  the 
subject-matter  of  section  5116,  probably  repeals  by  implica- 
tion the  last  named  section.  At  apy  rate,  sections  5115  and 
6117,  taken  together  as  parts  of  the  same  act,  show  that,  with- 
out reference  to  other  enactments,  the  only  disabilities  of 
married  women  with  respect  to  their  separate  real  estate,  are 
those  imposed  by  section  5117.  This  section  prohibits  them 
fipom  making  any  executory  contract  to  sell,  convey  or  mort- 
gage their  real  estate,  and  from  conveying  or  mortgaging  the 
same,  unless  their  husbands  join  in  such  contract,  conveyance 
or  mortgage.  As  the  lien  of  a  judgment  is  purely  statutory, 
and  does  not  arise  out  of  contract,  conveyance  or  mortgage, 
section  5117  does  not  prevent  a  judgment  against  a  married 
woman  from  becoming  a  lien  upon  her  real  estate,  nor  from 
the  enforcement  of  such  lien  by  execution. 

The  course  of  legislation  is  decidedly  in  the  direction  of 
enlarging  the  property  rights  of  married  women,  and  these 
enlarged  rights  necessarily  carry  with  them  increased  liabili- 
ties. By  section  5122,  R.  S.  1881,  coverture  is  no  bar  to  a 
married  woman  contracting  debts  in  carrying  on  any  trade, 
labor  or  business  on  her  sole  and  separate  account,  or  as  a 
partner  wi|;h  another.  If  she  can  contract  such  debts  it  fol- 
lows that  their  collection  may  be  enforced,  but  if  they  can  be 
enforced  only  against  her  personal  property,  to  the  exemption 
of  her  real  estate,  the  power  to  contract  debts  in  her  trade  or 
business  would  be  greatly  limited.     Credit  in  commercial 
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matters  is  based  largely  upon  the  ability  of  the  debtor  to  pay  his- 
debts.  Certainly  the  Legislature  did  not  intend  to  confer 
upon  married  women  the  power  to  contract  debts  for  the  pur- 
poses of  their  trade  or  business,  and  at  the  same  time  greatly 
to  impair  their  credit  by  making  their  personal  property  only 
subject  to  execution  to  satisfy  such  debts.  We  think  it  must 
be  held  in  all  cases  where  a  married  woman  may  contract  a 
debt,  that  her  property,  real  as  well  as  personal,  is  liable  for 
its  payment,  the  same  as  if  she  were  unmarried. 

We  think  that  the  court  below,  in  sustaining  a  demurrer 
to  the  appellant's  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  committed 
no  error. 

Judgment  affirmed,  with  costs. 


No.  9818. 

Miller  t;.  Lebanon  Lodge  No.  48  I.  O.  O.  F.  et  al. 

New  TfiiAii. — Causes  for. — Supreme  Court. — Reasons  in  a  motion  for  a  new 
trial  must  be  definite  and  specific,  calling  the  attention  of  the  court  to 
the  particular  ruling  of  which  complaint  is  made;  a  reason  in  these- 
words,  "  The  court  erred  in  refusing  to  admit  legal  testimony  offered  by 
the  plain tifi*/'  is  too  general  to  present  any  question. 

Fraudulent  Conveyance. — Corporation. — Ti'ustees  Beiievolent  Society. — ScUe^ 
— Agreement. — Consideration. — Where  trustees  of  a  lodge,  who  had  executed 
their  notes  for  its  debts,  made  a  bona  fide  sale  of  its  property  to  a  stranger 
in  consideration  of  his  agreement  to  pay  such  notes,  they  might  thereafter^ 
as  individuals,  repurchase  said  property  from  such  purchaser,  and  the 
mere  fact  that  they  did  so,  without  any  consideration  other  than  their 
agreement  to  pay  the  notes  assumed  by  said  purchaser,  did  not  render 
said  sale  fraudulent  and  void  as  to  the  creditors  of  said  lodge. 

Same. — Finding. — Evidence. — In  an  action  by  a  creditor  to  set  aside  such 
sale  as  fraudulent,  the  finding  of  the  court  against  him  can  not  be  disr 
turbed  where  there  was  no  proof  of  actual  fraud. 

From  the  Boodc  Circuit  Court. 

B.  F,  Dams,  J.  B.  Julian  and  J.  F,  Julian,  for  appellant* 
(7.  8.  Wesner  and  R.  W.  Harrison^  for  appellees. 
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Best,  C. — This  action  was  brought  by  the  appellant  against 
the  appellees,  to  set  aside  certain  alleged  fraudulent  convey- 
ances^ and  to  subject  the  property  to  the  payment  of  a  judg- 
ment the  appellant  held  against  the  lodge. 

The  complaint  averred,  substantially,  that  the  appellant^ 
on  the  19th  day  of  February,  1880,  recovered  a  judgment  for 
$486.51  against  the  Lebanon  Lodge  No.  48,  I.  O.  O.  F.,  in 
the  Hamilton  Circuit  Court;  that  the  lodge,  at  that  time,  did 
not  have,  nor  has  it  since  had,  any  property  other  than  the 
second  story  of  a  brick  building  and  the  furniture  therein^ 
particularly  described  in  the  complaint ;  that  the  appellees 
Martin  C-  Kleizer,  Isaac  S.  Adney  and  Thomas  J.  Powell 
were  the  trustees  of  said  lodge,  and  as  such  had  incurred  debts- 
on  behalf  of  such  lodge,  for  which  they  were  personally  liable,. 
to  the  amount  of  $1,100;  that  for  the  purpose  of  cheating^ 
and  defrauding  the  appellant  out  of  his  claim,  said  trustees 
sold  and  conveyed  said  property,  which  was  reasonably  worth 
$7,000,  to  the  appellee  James  Nealis,  "  with  the  agreement 
between  him  and  them  that  he  would  reconvey  it  to  them  as 
individuals ; ''  and  that  afterwards  said  Nealis,  in  pursuance 
of  said  agreement,  did  reconvey  said  property  to  said  trustees, 
all  of  which  was  done  without  any  consideration ;  that  the 
pretended  consideration  for  said  conveyance  was  the  assump- 
tion by  Nealis  of  the  debts  for  which  said  trustees  wertf  indi- 
vidually liable,  and  that  the  reconveyance  was  made  to  said 
trustees  without  any  consideration  other  than  their  agreement 
to  pay  the  same  debts,  and  that  they  now  claim  said  property 
by  virtue  of  said  conveyances,  all  of  which  are  fraudulent 
and  void  as  against  the  appellant. 

An  answer  in  denial  was  filed ;  also  a  special  paragraph,  to 
which  a  reply  was  filed.  The  issues  were  tried  by  the  court, 
and  a  finding  made  for  the  appellees.  A  motion  for  a  new 
trial  was  made,  overruled,  and  final  judgment  rendered  upon 
the  finding. 

The  appellant  assigns  several  alleged  errors,  all  of  which 
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are  expressly  waived  in  his  brief  except  the  assignment  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  reasons  embraced  in  this  motion  are  these :  Ist.  ''  The 
court  erred  in  admitting  illegal  testimony,  over  the  objections 
of  the  plaintiff,  for  the  defendants."  2d.  "  The  court  erred 
in  refusing  to  admit  legal  testimony  offered  by  the  plaintiff 
in  his  behalf."  3d.  "  The  finding  is  contrary  to  law ; "  and, 
4th.  "The  finding  is  contrary  to  the  evidence." 

It  is  not  insisted  in  the  argument  that  the  court  admitted 
any  illegal  testimony,  and,  therefore,  the  first  reason  embraced 
in  the  motion  presents  no  question.  Under  the  second  reason 
it  is  insisted  that  the  court  erred  in  refusing  to  admit  in  evi- 
dence a  report  made  by  Lebanon  Lodge  No.  48,  I.  O.  O.  F., 
to  the  Grand  Lodge,  in  which  the  property  transferred  was 
estimated  at  $8,440,  as  the  same  was  legitimate  evidence  of 
the  value  of  the  property  at  the  time  of  its  transfer. 

The  reason  embraced  in  the  motion  was  too  general  to  call 
the  attention  of  the  court  to  this  particular  ruling.  The  par- 
ticular ruling  of  which  complaint  is  made  must  be  embraced 
in  the  motion  in  order  to  render  the  ruling  erroneous.  Mussel- 
man  v.  Mussdman, 44  Ind.  106 ;  McGee  v.  Bobbins,  58  Ind. 463. 

The  remiiining  question  is,  whether  the  finding  was  contrary 
to  the  evidence.  In  determining  this  question  it  must  be 
borne  in  mind  that  the  burthen  of  the  issue  was  upon  the  ap- 
pellant, and  that  the  established  rule  of  this  court  is  not  to 
disturb  the  finding  of  the  trial  court  upon  a  question  of  fiict 
where  there  is  any  evidence  to  support  it.  Under  these  cir- 
cumstances this  court  can  not  disturb  the  finding  unless  the 
material  averments  of  the  complaint  are  supported  by  the  un- 
disputed evidence  in  the  case.  A  material  averment  in  this 
complaint  is  that  the  trustees  named  conveyed  the  property 
to  Nealis  with  the  agreement  that  he  would  reconvey  it  to 
them,  and  that  this  was  done  without  any  consideration.  In 
support  of  this  averment  there  was  no  evidence  whatever. 
On  the  contrary,  the  evidence  tended  to  show  that  the  sale  to 
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Nealis  was  a  bona  fide  sale,  made  for  the  purpose  of  liquidat- 
ing the  debts  of  the  lodge.  It  is  true  that  the  notes  which 
NeaKs  agreed  to  pay  in  consideration  of  the  conveyance  were 
made  by  these  trustees  and  two  other  persons,  who  had  been 
formerly  trustees  of  said  lodge ;  but  it  is  equally  true  that  as 
between  these  trustees  and  the  lodge  the  debts  represented  by 
the  notes  were  the  debts  of  the  lodge.  It  is  also  true  that, 
two  months  after  the  sale  and  conveyance  to  Nealis,  he  re- 
sold the  property  to  these  trustees,  and  that  the  only  con- 
sideration which  moved  from  them  to  him  was  their  agree- 
ment to  pay  the  notes  which  he  had  assumed  to  pay  and  for 
a  part  of  which  they  were  personally  liable.  The  feet,  how- 
ever, that  they  repurchased  the  property  under  the  circum- 
stances and  upon  the  terms  stated,  did  not  render  the  convey- 
ances void,  nor  did  it  prove  the  agreement  alleged.  These 
sales  may  or  may  not  have  been  made  in  good  faith.  This 
was  a  question  of  fact.  If  the  sale  to  Nealis  was  made  in 
good  faith,  the  fact  that  he  afterward  transferred  the  property 
to  the  trustees  will  not  vitiate  the  entire  transaction.  It  is 
true,  as  a  general  rule,  that  a  trustee  can  not  purchase  prop- 
erty held  by  him  in  trust;  but  in  this  case,  if  the  sale  to 
Nealis  was  bona  fide,  these  trustees  did  not  purchase  trust 
property.  As  soon  as  the  property  was  sold  to  Nealis  their 
relation  to  the  property  ceased,  and  thereafter  they  were  at 
liberty  to  ^purchase  from  him  precisely  as  a  third  party  could 
have  done.     Bvsh  v.  Sherman,  80  111.  160. 

The  real  enquiry  then  is,  whether  the  sale  to  Nealis  was 
valid.  If  so,  the  conveyance  to  the  trustees  by  him  is  equally 
so  as  against  the  appellant.  The  fact  that  he  sold  to  the  trus- 
tees under  the  circumstances  and  upon  the  terms  stated  is  to 
be  considered  in  determining  whether  the  sale  made  to  him 
was  made  in  good  faith ;  but,  as  before  stated,  it  does  not  fol- 
low from  this  fact  alone  that  the  sale  was  fraudulent.  This 
must  be  determined  from  all  the  evidence.  The  evidence  tended 
to  show  that  the  sale  was  made  with  the  consent  of  the  lodge; 
Vol.  88.— 19 
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that  the  bid  of  Nealis  was  the  best  that  could  be  obtained  ; 
that  unsuccessful  efforts  were  made  to  sell  to  others ;  that, 
after  the  bid  was  accepted  and  the  conveyance  made,  the 
lodge  surrendered  its  charter;  that  thereafter  Nealis  sold  the 
property  to  the  trustees,  and  the  reason  he  gave  for  making- 
the  transfer  was  that  he  concluded  the  property  was  not  worth 
what  he  supposed  it  was  at  the  time  he  made  the  purchase; 
that  these  trustees  had  no  actual  knowledge  that  appellant's 
claim  was  unpaid ;  and  that  the  value  of  the  property  did  not 
largely  exceed  the  amount  of  the  claims  assumed.  With  this 
evidence  before  the  court,  and  none  to  impeach  the  good  faith 
of  Nealis'  purchase  other  than  such  as  may  be  inferred  from 
the  circumstances,  it  nuist  be  manifest  that  we  can  not  disturb 
the  finding  of  the  court,  and  the  judgment  must,  therefore,  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing- 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  the  May  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  November  tenUi  1882. 
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No.  10,077. 
WiLLIABiS  ET  AL.  V.  RiLEY  ET  AL,       - 

• 

Supreme  Coubt. — New  TriaL — Inttiruotion, — AmgnmtnJts  of  Error. — Error  of 
law  occarring  at  the  trial,  in  giving  the  jury  erroneous  instructions,  is 
cause  for  a  new  trial,  in  the  court  below,  and  its  assignment  as  error  in 
the  iSupreme  Court  is  not  proper,  and  presents  no  question  for  decision.. 

Same. — The  assignment  of  errors  constitutes  the  appellant's  complaint  in 
the  Supreme  Court,  and  no  question  will  be  considered  or  decided  which 
is  not  properlj  presented  by  the  assignment  of  errors. 

Decedents'  Estates. — Suit  by  Heirs  on  Chose  in  Action  Belonging  to  EetcUe. — 
Where  a  party  dies  intestate,  without  debts  to  be  paid,  and  no  adminis- 
tration is  had  upon  his  estate,  his  heirs  may  maintain  a-n  action  for  the 
recovery  of  debts  due  or  owing  the  decedent  at  the  time  of  his  death. 

Same. — Complaint. — Evidence. —  Widow. — In  an  action  by  the  heirs  at  law  of 
a  decedent,  upon  a  promissory  note  payable  to  him,  the  complaint  must 
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allege  every  fact  necessary  to  give  the  heirs  a  right  of  action  and  to  show 
that  they  are  entitled  to  the  money ;  and  where  it  appears  that  the  de- 
cedent left  a  widow,  and  the  complaint  avers  that  she  had  relinquished 
her  claim  to  the  $500,  allowed  her  hy  law  as  such  widow,  this  averment 
is  material,  and  must  be  sustained  by  sufficient  evidence. 

Same. — Smlhy  Heirs  on  Promiasoiy  Note  Payable  to  their  Intestate. — Party.— 
Witneti, — In  such  a  suit,  under  section  499.  B.  S.  1881,  neither  party  to 
the  suit  is  a  competent  witness  as  to  any  matter  which  occurred  prior  to 
the  death  of  the  ancestor. 

Husband  and  Wife. —  WiiTheae. — Statute  Gonstnied. —JJnder  the  sixth  clause 
of  section  497, -construed  in  connection  with  section  496,  B.  S.  1881, 
husband  and  wife  are  competent  witnesses  for  or  against  each  other, 
ewqil  as  to  communications  made  to  each  other. 

From  the  Henry  Circuit  Court. 

/.  Brown  and  W.  A.  Brown,  for  appellants. 

HoWK,  C,  J. — This  suit  was  commenced  by  Jonas  Riley, 
**  for  the  use  of  the  heirs  of  Andrew  Riley,  deceased,"  against  the 
appellants,  before  a  justice  of  the  peace  of  Henry  county.  The 
cause  of  action  filed  with  the  justice  was  a  promissory  note 
for  $180,  dated  December  12thj  1874,  executed  by  the  appel- 
lants, and  payable  twelve  months  after  date,  to  Andrew  Riley, 
with  interest  at  ten  per  cent.,  and  with  several  credits  endorsed 
thereon.  Afterwards  all  the  heirs  of  Andrew  Riley,  deceased, 
were  made  plaintiffs^  and  the  trial  of  the  cause  before  the  jus- 
tice resulted  in  a  verdict  and  judgment  for  the  appellees. 

On  appeal  to  the  court  below  an  amended  complaint  was 
filed,  making  all  the  heirs  at  law  of  Andrew  Riley,  deceased, 
parties  plaintiffs ;  wherein,  after  alleging  the  execution  of  such 
note  and  making  a  copy  thereof  a  part  of  such  complaint,  the 
appellees  averred  in  substance  that  afterwards,  on  the  —  day 
of ,  188-,  the  said  Andrew  Riley  departed  this  life  in- 
testate, at  Henry  county ;  that  the  appellee,  Alice,  as  his  widow, 
and  the  other  appellees,  as  his  children,  were  the  only  heirs 
at  law  of  such  decedent;  that  there  were  no  debts  against  the 
estate  of  such  decedent,  and  the  appellee,  Alice,  as  his  widow, 
relinquished  all  her  claim  to  $500,  under  the  statute ;  that  no 
administrator  had  ever  been  appointed  of  such  decedent's 
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estate ;  and  that  there  was  then  due,  on  the  note  in  suit,  the 
sum  of  $100.     Wherefore,  etc. 

Before  the  trial  of  the  cause  in  the  circuit  court  a  supple- 
mental complaint  was  filed,  suggesting  the  death  of  the  widow, 
Alice  Riley,  and  averring  that  she  had  died  intestate,  at  Henry 
county,  leaving  no  debts,  that  appellees  were  her  only  heirs 
at  law  of  her  estate,  and  that  no  administrator  of  her  estate 
had  been  appointed.     Wherefore,  etc. 

ihe  cause  was  tried  by  a  jury,  and  a  verdict  was  returned 
for  appellees,  assessing  their  damages  in  the  sum  of  $70.82, 
and  judgment  was  rendered  accordingly.  Appellants'  motion 
for  a  new  trial  having  been  overruled  by  the  court,  and  an 
exception  saved  to  such  ruling,  they  have  appealed  from  the 
judgment  rendered  to  this  court,  and  have  properly  assigned 
as  error  here,  the  overruling  of  their  motion  for  a  new  trial. 
They  also  assigned  as  error  the  action  of  the  court  in  giving 
the  jury  certain  instructions.  This  action  of  the  court,  if 
erroneous,  was  an  error  of  law  occurring  at  the  trial,  and  as 
such  it  ought  to  have  been  assigned  as  cause  for  a  new  trial, 
in  appellants'  motion  therefor.  It  was  not  properly  assigned 
here  as  an  independent  error ;  and,  as  thus  assigned,  as  we 
have  often  decided,  it  presented  no  question  for  our  decision. 
Freeze  v.  DePay,  57  Ind.  188 ;  Todd  v.  Jackson^  75  Ind.  272  ; 
Ramsey  v.  Hushville,  etc.,  O,  R.  Co.,  81  Ind.  394. 

The  first  question  discussed  by  the  appellants'  counsel  in 
their  brief  of  this  cause,  is  the  sufficiency  of  the  facts  stated 
in  appellees'  complaint  to  constitute  a  cause  of  action.  It  is 
not  shown  by  the  record  of  this  cause  that  the  sufficiency  of 
the  complaint  was  called  in  question  in  the  circuit  court  by  a 
demurrer  thereto,  or  by  a  motion  in  arrest  of  judgment,  or  in 
any  other  manner;  and,  certainly,  the  question  is  not  pre- 
sented here  by  any  assignment  of  error.  The  question  is  not 
before  us,  therefore,  and  is  neither  considered  nor  decided.  In 
section  655,  R.  S.  1881,  it  is  provided  that  "  No  pleadings  shall 
be  required  in  the  Supreme  Court  upon  an  appeal,  but  a  spe- 
cific assignment  of  all  errors  relied  upon,  to  be  entered  on  the 
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transcript  in  matters  of  law  only/^  Commenting  on  a  simi- 
lar provision^  in  section  568  of  the  civil  code  of  1852^  in 
HuUs  V.  HuUs,  62  Ind.  214,  this  court  said :  ^'  This  assign- 
ment of  errors  constitates  the  appellant's  complaint  in  this 
oourt^  and  to  it  alone  is  the  appellee  required  to  answer.  It 
is  the  foundation  of  the  appellant's  proceedings  for  review  in 
this  court;  and  we  can  not  consider  nor  decide  any  question 
which  is  not  &irly  presented  by  the  assignment  of  errors.'^ 

The  chief  question  for  decision  in  the  case  at  bar  is  pre- 
sented by  the  rulings  of  the  court  in  relation  to  the  compe- 
tency of  certain  persons  as  witnesses,  which  rulings,  as  al- 
leged errors  of  law,  were  assigned  by  the  appellants  as  causes 
for  a  new  trial  in  their  motion  therefor.  It  is  shown  by  a  bill 
of  exceptions,  properly  in  the  record,  that,  over  the  objections 
and  exceptions  of  the  appellants,  the  court  permitted  John 
Riley,  one  of  the  appellees,  to  testify  as  a  witness  on  the  trial 
of  the  cause.  It  is  also  shown  that  the  trial  court,  on  the  ap- 
pellees' objection,  refused  to  allow  William  P.  Williams,  one 
of  the  appellants,  or  Mary  Williams,  the  wife  of  the  appel- 
lant John  Williams,  to  testify  as  a  witness  on  behalf  of  the 
appellants.  We  have  no  brief  from  the  appellees,  or  their 
ooansel,  in  support  of  these  rulings  of  the  trial  court,  and  we 
are  indebted  to  the  brief  of  the  appellants'  counsel  for  all  the 
information  we  have  in  relation  to  the  grounds  of  those 
rulings. 

The  cause  was  tried  in  the  circuit  court,  on  the  15th  day 
of  December,  1881.  At  that  time  the  act  of  April  7th,  1881, 
"concerning  proceedings  in  civil  cases,"  containing,  iiiter 
o/ia,  provisions  in  relation  to  the  competency  of  witnesses^ 
which  took  eflfect  on  the  19th  day  of  September,  1881,  was 
the  law  of  this  State  governing  the  questions  we  are  now  re- 
quired to  decide.  In  section  496,  R.  S.  1881,  it  is  declared 
that  "All  persons,  whether  parties  to  or  interested  in  the  suit, 
shall  be  competent  witnesses  in  a  civil  action  or  proceedings 
except  as  herein  otherwise  provided."  In  section  497,  B.  S. 
1881,  a  number  of  exceptions  are  stated  to  the  general  rule, 
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declared  in  the  preceding  section  496,  none  of  which  are  ap- 
plicable to  any  of  the  questions  in  this  case  nnless  it  be  the 
**  Sixth.  Husband  and  wife,  as  to  communications  made  to 
«ach  other."  The  only  other  section  which  seems  to  be  ap- 
plicable to  the  case  in  hand  is  section  499,  B.S.  1881,  wherein 
it  is  provided  as  follows : 

"  In  all  suits  by  or  against  heirs  or  devisees,  founded  on  a 
contract  with  or  demand  against  the  ancestor,  to  obtain  title 
to  or  possession  of  property,  real  or  personal,  of,  or  in  right 
of,  such  ancestor,  or  to  affect  the  same  in  jany  manner,  neither 
party  to  such  suit  shall  be  a  competent  witness  as  to  any  mat- 
ter which  occurred  prior  to  the  death  of  the  ancestor." 

It  has  been  held  by  this  court  in  a  number  of  cases  that, 
where  a  party  dies  intestate,  without  debts  to  be  paid,  and  no 
administration  is  had  upon  his  estate,  his  heirs  at  law  may 
maintain  an  action  for  the  recovery  of  a  debt  due  or  owing 
to  such  decedent  at  the  time  of  his  death.  Schneider  v.  Piess- 
ner,  54  Ind.  624 ;  Ferguson  v.  Barnes,  58  Ind.  169 ;  Moore  v. 
Board,  etc.,  59  Ind.  516;  Westerfieldv.  Spencer,  61  Ind.  339; 
Begien  v.  Freeman,  75  Ind.  398.  But  where  the  heirs  of  the 
creditor  sue  for  the  recovery  of  the  debt,  the  complaint  must 
aver  every  fact  necessary  to  give  them  a  right  of  action,  and 
must  show  by  its  averments  that  the  heirs  suing  are  entitled 
to  the  money.  We  need  hardly  add  that  the  truth  of  these 
necessary  facts  must  be  shown  by  sufficient  evidence. 

We  think  the  evidence  in  this  case  does  not  show  that  the 
heirs  at  law  of  Andrew  Riley,  deceased,  at  the  commencement 
of  this  suit  had  a  right  of  action  upon  the  note  sued  on,  or 
were  entitled  to  the  money  evidenced  thereby.  Only  one  of 
the  decedent's  heirs  testified  on  the  trial,  and  the  substance 
of  his  evidence  was  that  he  did  not  know  of  any  debts  against 
his  father's  estate.  But  the  other  evidence  in  the  record 
showed  that  the  estate  of  Andrew  Riley,  at  the  time  of  his 
death,  was  in  debt,  and  was  still  in  debt  at  the  time  of  the 
trial  of  this  cause.     Besides,  there  was  no  evidence  introduced 
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tending  to  prove  the  material  fact  alleged  in  the  complaint, 
that  the  decedent's  widow^  Alice  Riley^  had  relinquished  her 
claim  to  the  $500  which  the  statute  allowed  her  a^  such  widow. 
In  Schneider  v.  Piessnery  supra,  it  was  said :  "An  affirmative 
averment^  either  that  there  was  no  widow  lefl,  or  that  she  had 
received  or  relinquished  the  amount  due  her  under  the  law^ 
was  just  as  essential  to  the  complaint  as  an  averment  that  there 
were  no  debts  to  be  paid  or  no  administration  had."  In  the 
case  at  bar  it  was  incumbent  on  the  appellees  to  prove  that 
the  decedent's  widow^  Alice  Riley,  had  relinquished  as  alleged 
the  amount  due  her  under  the  statute,  notwithstanding  her 
death  before  the  final  trial  of  the  cause,  for  the  purpose  of 
showing  that  they  had  a  right  of  action  upon  the  note  sued 
on,  and  were  entitled  to  the  money  evidenced  thereby,  at  the 
time  this  suit  was  commenced. 

Passing  this  point,  we  will  briefly  consider  the  rulings  of 
the  court  in  relation  to  the  competency  of  certain  witnesses, 
^complained  of  as  erroneous  by  the  appellants'  counsel.  We 
may  premise  that  the  appellants'  defence  to  the  action,  which 
they  endeavored  to  maintain  by  evidence,  was  the  payment 
in  full  of  the  note  in  suit  to  the  payee  thereof,  Andrew  Riley, 
in  his  lifetime.  The  parol  evidence  introduced  on  the  trial 
tended  to  sustain  their  defence,  and  the  principal  fact  in  con- 
flict with  such  evidence  was  the  possession  of  the  note  by  the 
appellees,  the  payee's  heirs  at  law.  Appellants'  counsel  in- 
sist that  the  court  erred  in  permitting  one  of  the  appellees  to 
testify  in  relation  to  matters  which  occurred  before  the  death 
of  the  payee  of  the  note.  This  testimony  was  objected  to  by 
the  appellants,  upon  the  ground  of  its  irrelevancy  and  im- 
materiality, and  not  because  the  witness  was  incompetent  to 
testify  in  relation  to  matters  which  occurred  prior  to  the  death 
of  his  ancestor.  The  competency  of  the  appellee,  as  such 
witness,  is  not  presented  for  decision  by  the  record  of  this 
cause.  It  seems  to  us,  however,  that  the  case  at  bar  comes 
fairly  within  the  purview  and  meaning  of  section  499,  above 
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quoted,  and  that,  tinder  its  provisions,  no  party  to  the  suit^ 
plaintiff  or  defendant,  was  a  competent  witness  as  to  any  mat- 
ter which  occurred  prior  to  the  death  of  the  payee  of  the  note 
in  suit. 

Mary  Williams  was  produced  and  sworn,  as  a  witness,  on 
behalf  of  the  appellants,  and  having  testified  that  she  was  the 
wife  of  one  of  the  appellants,  and  the  appellees  having  ob- 
jected to  her  as  incompetent,  the  appellants  offered  to  prove 
by  the  witness  that  she  was  present  when  the  note  in  suit  wa» 
paid  off  or  about  so.  The  court  sustained  the  appellees'  ob- 
jections to  the  competency  of  the  witness,  and  excluded  the 
offered  evidence.  This  was  clearly  erroneous.  Husband  and 
wife  are  no  longer  incompetent  witnesses  for  or  against  each 
other,  except  that  neither  of  them  is  allowed  to  testify  in  re- 
lation to  a  communication  made  by  the  other.  Brmon  v.  Nor- 
ton, 67  Ind.  424 ;  Hvlchason  v.  State,  67  Ind.  449 ;  Smith  v» 
Smith,  77  Ind.  80;  Roberts  v.  Porter,  78  Ind.  130.  It  will 
be  observed  that  in  this  case  the  appellants  did  not  offer  to 
prove  by  the  wife  any  communication  made  to  her  by  her 
husband. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
appellants'  motion  for  f|  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 


No.  9435. 

^  ^\  Lester  v.  Brier  et  al. 

1^  |q|]  Pleading. — Complaint — Demurrer  to  Paragrceph, — Where  a  demurrer  is  sus- 

tained to  a  paragraph  of  complaint,  but  other  paragraphs  left  standing^ 
state  the  same  cause  of  action  and  require  no  more  evidence,  the  ruling- 
is  harmless. 

From  the  Warren  Circuit  Court. 
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J.  MeCabey  C.  M.  JtfcCaftc  and  E,  F.  3IcGabe,  for  appellant. 
J.  if.  Raib  and  W,  P.  Rhodes,  for  appellees. 

Elliott,  J. — We  recognize  as  correct  the  rule  that  a  plain- 
tiff may  state  his  cause  of  action  in  different  forms,  and  that 
it  is  not  error  to  refuse  to  compel  an  election,  or  to  deny  a 
motion  to  strike  out  some  of  the  paragraphs  of  the  complaint ; 
but  it  does  not  follow  from  this  that  a  judgment  will  be  re- 
versed  where  a  demurrer  is  sustained  to  one  of  several  para- 
graphs in  a  case  where  there  are  other  paragraphs  like  the  one 
held  bad,  and  which  state  the  same  cause  of  action  and  in  the 
same  form.  Where  the  paragraphs  left  standing  entitle  the 
plaintiff  to  the  same  relief  as,  and  require  of  him  no  other  or 
greater  evidence  than,  the  one  held  bad  would  have  done  if 
declared  good,  then  he  is  not  harmed.  If,  in  other  words, 
the  paragraphs  left  in  are  provable  by  the  same  evidence  as 
the  one  struck  out,  then  no  injury  results  from  the  ruling. 
City  of  Elkhart  v.  Wickwire,  87  Ind.  77.  Where,  however, 
more  or  different  evidence  is  required,  or  the  plaintiff's  case  ift 
made  more  difficult  of  proof,  or  his  burden  increased,  then  it 
would  be  error  to  strike  out  a  paragraph  or  sustain  a  demurrer 
to  it  if  it  stated  a  cause  of  action. 

It  is  quite  clear  that  the  three  paragraphs  of  the  appellant's 
complaint  state  the  same  cause  of  action,  that  there  is  no  sub- 
stantial difference  in  the  form  of  the  statement  of  the  material 
fiicts,  and  that  the  evidence  required  by  one  of  them  is  that 
required  by  all.  We  think  no  harm  resulted  to  appellant 
from  the  ruling  on  the  demurrer  to  the  second  paragraph^ 
even  upon  the  concession  that  it  is  good. 

Judgment  affirmed. 
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McIlvain  V,  Emery. 

Seduction. — CamplaiTU. — Demurrer. — Damages. — A  complaint,  in  an  action 
for  seduction,  alleging  that  the  plaintiff,  on,  etc.,  was  an  unmarried 
woman  of  good  reputation  for  chastity,  and  that  the  defendant,  under  a 
promise  of  marriage,  seduced,  and  had  illicit  and  carnal  connection 
with  her,  states  with  sufficient  certainty  the  cause  of  action ;  and,  when 
these  facts  are  admitted  by  a  demurrer  to  the  complaint,  the  conclusion 
of  law  is  that  such  acts  caused  damage  to  the  plaintiff,  and  such  con- 
clusion is  sufficiently  stated  by  the  demand  for  judgment  against  the  de- 
fendant for  a  certain  sum  though  it  is  not  expressly  averred  that  such 
damage  was  caused  by  the  seduction. 

Practice. — Motion  to  Strike  Qui  Portions  of  GomplainL — A  motion  to  strike 
out  portions  of  a  pleading,  commencing  and  ending  with  certain  word^ 
on  certain  lines  therein,  is  too  indefinite  to  present  any  question  in  the 
Supreme  Court  where  the  words  sought  to  be  struck  out  are  not  set  out 
in  a  bill  of  exceptions. 

JdAME. — Bill  of  ElxceptioM. — Time  of  Filing. — Exceptions  taken  during  the 
progress  of  a  trial  must  be  saved  by  bills  of  exceptions  filed  at  the  time, 
unless  time  to  file  a  bill  is  then  given,  and,  therefore,  where  exceptions 
to  the  rulings  as  to  the  admission  or  rejection  of  testimony,  and  as  to 
instructions  given  and  refused,  were  taken  at  the  time  of  trial,  but  no 
bill  of  exceptions  filed  or  time  then  given  to  file  bills,  and  the  cause  con- 
tinued pending  a  motion  for  a  new  trial,  a  bill  of  exceptions  filed  at  a 
subsequent  term  when  the  motion  was  determined  is  insufiUcient  to  present 
any  question  to  the  Supreme  Court,  either  as  to  the  evidence  or  instruc- 
tions given  or  refused. 

8ame. — Instrwiions. — In  order  to  save  any  question  in  reference  to  instruc- 
tions under  sections  324-5,  Code  of  1852,  it  must  appear  that  the  same 
were  filed  in  court 

From  the  Marion  Circuit  Court. 

F.  M.  Wright  and  W.  H.  Martz,  for  appellant. 
W,  W,  Woollen,  for  appellee. 

Morris,  C. — This  action  was  brought  by  the  appellee  against 
the  appellant  for  her  own  seduction.  The  complaint  is  in  one 
paragraph,  and  states  that  the  appellee,  who  sues  by  her  next 
friend,  is  an  unmarried  woman,. under  twenty-one  years  of 
age;  that  she  has  always  sust|rtned  a  good  reputation  for 
chastity ;  that,  under  a  promise  of  marriage,  the  appellant. 
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on  or  about  the  1st  day  of  April,  1879,  seduced  and  had  il- 
licit intercourse  with  her;  that,  under  said  promise,  he  con- 
tinued to  have  illicit  carnal  intercourse  with  her  until  the 
middle  of  August,  1879 ;  that  by  said  intercourse  with  the 
appellant  she  became  and  still  is  pregnant  with  child,  etc. 
Wherefore  she  prays  judgment  for  $5,000. 

The  appellant  demurred  to  the  com|)laint  for  want  of  facts. 
The  demurrer  was  overruled.  He  then  moved  the  court  to 
strike  out  portions  of  the  complaint.  This  motion  was  also 
overruled.  The  appellant  then  answered  the  complaint  by  a 
general  denial. 

The  cause  was  submitted  to  a  jury  for  trial  at  the  adjourned 
February  term  of  the  court,  1880,  and  a  verdict  returned  for 
the  appellee.*  The  appellant  moved  the  court  in  writing  for 
a  new  trial.  The  cause  passed  over  until  the  May  term  of 
the  court,  1880,  at  which  term  the  court  overruled  the  motion 
for  a  new  trial.  The  appellant  then  filed  a  motion  in  arrest 
of  judgment.     This  motion  was  overruled. 

The  record  states  that  the  motion  for  a  new  trial  was  over- 
ruled on  the  first  day  of  the  May  term,  1880,  of  said  court; 
that  the  appellaut  then  excepted  to  the  ruling  of  the  court  on 
his  motion  for  a  new  trial,  but  did  not  then  tender  or  file  a 
bill  of  exceptions,  nor  ask  for  time  to  reduce  his  exceptions 
to  writing ;  that  at  that  time  he  filed  a  written  motion  in  arrest 
of  judgment,  which  was  afterwards  overruled ;  that  on  the 
14th  day  of  May,  1880,  on  motion  of  the  appellant,  sixty  days 
were  given  him  within  which  to  file  his  bill  of  exceptions. 
Bills  of  exceptions  containing  the  evidence  given  in  the  cause, 
with  the  objections  of  the  appellant  to  the  admissions  of  por- 
tions of  it,  the  rulings  of  the  court  upon  such  objections  and 
the  exceptions  reserved,  testimony  offered  by  the  appellant 
and  excluded  by  the  court,  with  the  exceptions  reserved,  the 
instructions  asked  and  refused  and  those  given  and  objected 
to,  with  the  exceptions  reserved,  were  filed  within  the  sixty 
days  given  by  the  court  for  that  purpose. 

Final  judgment  was  rendered  upon  the  verdict  for  the  ap- 
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pellee^  and  ao  appeal  taken  by  the  defendants  below  to  thi» 
court.     The  errors  assigned  are : 

Ist.  In  overruling  the  demurrer  to  the  complaint. 

2d.  In  overruling  the  motion  in  arrest  of  judgment. 

3d.  In  overruling  the  motion  to  strike  out  parts  of  the 
complaint. 

4th.  In  overruling  the  motion  for  a  new  trial. 

5th.  In  refusing  to  give  instructions  asked  by  the  appellant. 

6th.  In  giving  each  of  the  instructions  given  to  the  jury  by 
the  court  of  its  own  motion. 

The  first  and  second  errors  assigned  may  be  considered  to- 
gether. The  question  which  they  present  is,  Does  the  com- 
plaint allege  facts  sufficient  to  constitute  a  good  cause  of 
action  ?  The  appellant  insists  that  the  complaint  is  bad,  be- 
cause it  does  not  expressly  aver  that  the  appellee  was  damaged 
by  her  alleged  seduction.  The  complaint  states  that,  on,  etc., 
the  appellee  being  unmarried  and  a  woman  of  good  reputation 
for  chastity,  the  appellant,  under  a  promise  of  marriage,  seduced 
her  and  had  illicit  and  carnal  connection  with  her.  These 
facts  constitute  the  cause  of  action,  and  ate  stated  with  suflS- 
cient  certainty.  Reea  v.  Ouppy  59  Ind.  566.  The  facts  alleged 
are  admitted  by  the  demurrer,  and  the  conclusion  of  law  i» 
that  the  acts  of  the  appellant  thus  charged  in  the  complaint 
and  admitted  by  the  demurrer  caused  damage  to  the  appellee^ 
and  this  conclusion  is,  we  think,  sufficiently  stated  by  the  de- 
mand for  judgment  against  the  appellant  for  $5^000,  though, 
it  is  not  expressly  averred  that  such  damages  were  produced 
by  the  alleged  seduction.  We  think  there  was  no  error  in 
overruling  the  demurrer  to  the  complaint,  nor  in  the  refusal 
of  the  court  to  arrest  the  judgment. 

Nor  did  the  court  err  iA  overruling  the  motion  to  strike 
out  parts  of  the  complaint.  We  can  not  tell,  from  the  rec- 
ord, what  precise  wonls  the  appellant  moved  to  strike  out. 
They  are  not  set  out  in  the  bill  of  exceptions.  The  motion 
is  to  strike  out  "all  that  part  of  the  complaint,  commencing 
with  the  word  ^  that,'  on  line  sixteen,  and  ending  with  the 
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word  Mt/  on  line  twenty-four."  In  that  portion  of  the  record 
containing  the  complaint^  the  word  "  that "  is  not  found  in  line 
sixteen^  nor  the  word  "  it"  in  line  twenty-four,  of  the  record. 
We  infer,  however,  that  the  motion  embraced  that  part  of  the 
complaint  which  charged  the  appellant  with  seducing  the 
appellee,  and  that  it  was,  therefore,  properly  overruled. 

The  remaining  assignments  of  error  are  all  embraced  in 
that  alleging  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial.  No  bill  of  exceptions  was  filed  at  the 
February  term,  1880,  of  the  court,  at  which  the  trial  was  had, . 
nor  was  any  time  given  to  the  appellant  at  that  term  to  file  a 
bill  of  exceptions.  The  cause  was  continued  on  a  motion  for 
a  new  trial  until  the  May  term,  1880,  at  which  term  the  mo- 
tion was  overruled,  and  sixty  days  given  the  appellant  to  pre- 
pare and  file  his  bill  of  exceptions. 

It  has  been  held  by  this  court  in  many  cases,  that  excep- 
tions taken  during  the  progress  of  a  trial  must  be  saved  by 
bills  of  exceptions  filed  at  the  time,  unless  time  to  file  the  bill 
of  exceptions  is  then  given.  Code  of  1852,  section  343;  Sohn 
V.  MartqUy  etc.,  Gravel  Road  Oo,,  73  Ind.  77 ;  Supreme  Lodge, 
etc.,  V.  Johnson,  78  Ind.  110. 

In  this  case  the  trial  was  had  at  the  February  term,  1880, 
and  continued  until  the  May  term,  1880.  Exceptions  to  the 
rulings  of  the  court  as  to  the  admission  and  rejection  of  tes- 
timony, and  as  to  instructions  given  and  refused,  were  taken 
at  the  February  term  of  the  court,  but  no  bills  of  exceptions 
were  filed  at  that  term,  nor  was  time  then  given  to  file  bills  of 
exceptions.  It  follows  that  no  question  as  to  the  instructions 
given  or  refused  by  the  court,  nor  as  to  testimony  admitted  or 
excluded,  is  properly  presented  to  this  court  for  decision  by 
the  bills  of  exceptions  in  the  record ;  nor  is  any  question  as 
to  these  matters  otherwise  reserved  in  the  record.  The  record 
contains  the  instructions  stated  to  have  been  asked  by  the  ap- 
pellant and  refused  by  the  court,  and  also  instructions  stated 
to  have  been  given  by  the  court  of  its  own  motion,  and  the 
objections  and  exceptions  thereto  taken  by  the  appellant ;  but 
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the  record  does  not  show  that  such  instructions  were  ever  filed 
in  court.  This  was  necessary  in  order  to  make  them  a  part  of 
the  record.  Section  324  of  the  code  of  1852  requires  that  "All 
instructions  given  by  the  court  must  be  signed  by  the  judge 
and  filed,  together  with  those  asked  for  by  the  parties,  as  a 
part  of  the  record."     Supreme  Lodge,  etc.,  v.  Johnson,  supra. 

The  bills  of  exceptions  contain  the  evidence,  and  the  ques- 
tion as  to  whether  the  verdict  is  sustained  by  sufficient  evi- 
dence is  properly  presented  for  decision.  There  is  evidence 
in  the  record  legally  tending  to  sustain  the  verdict.  In  such 
case  this  court  should  not,  as  has  been  often  held,  disturb  the 
verdict.  Adams  v.  StringeTy  78  Ind.  175;  Fort  Wayne,  etc., 
-B.  R,  Go,  V.  Husselman,  65  Ind.  73.  There  is  no  available 
error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  9679. 

Bowers  et  a  l.  t?.  Snyder  et  al. 

Highway. — PelUum  to  Change. — A  petition  to  change  a  highway  need  not 
state  that  such  highway  will  be  of  public  utility ,  nor  need  it  state  the 
length  of  such  proposed  change. 

Same. —  Vacaiianand  Location. — Practice, — A  proceeding  to  change  a  high- 
way requires  the  vacation  of  a  portion  of  the  highway  and  its  location 
upon  another  line,  and  this  may  be  done  in  the  same  proceeding. 

From  the  Tippecanoe  Circuit  Court. 

.  (?.  0.  Behm,  J.  Park  and  A.  0,  Behm,  for  appellants. 
R.  P.  Davidson  and  /.  C.  Davidson,  for  appellees. 

Best,  C. — This  proceeding  was  instituted  by  the  appellees 
to  change  a  public  highway.  After  viewers  had  reported 
favorably,  the  appcHants  remonstrated,  on  the  ground  that 
the  change  would  not  be  of  public  utility.  Reviewers  were 
appointed,  and  reported  in  favor  of  the  change,  after  which 
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the  appellants  filed  their  remonstrance  for  damages.  This  was 
stricken  out^  the  change  established,  and  the  appellants 
appealed  to  the  circuit  court,  where  they  refiled  their  re- 
monstrance for  damages.  .This  was  stricken  out  by  the  cir- 
cuit court^  the  cause  tried^  and  a  judgment  rendered  for  the 
appellees.  The  cause  was  appealed  to  this  court,  and  reversed 
for  the  error  in  rejecting  the  appellants^  claim  for  damages. 
Bowers  v.  Snyder,  66  Ind.  340.  After  the  cause  was  remanded 
the  appellants  moved  to  dismiss  the  cause,  on  the  ground : 
1st,  That  the  petition  sought  the  vacation  of  one  highway  and 
the  location  of  another ;  2d.  That  the  petition  did  not  aver 
that  either  would  be  of  public  utility ;  and,  3d.  That  the  pe- 
tition does  not  state  the  length  of  the  highway  proposed  to  be 
located.  This  motion  was  overruled,  the  cause  tried,  and  judg- 
merit  rendered  for  the  appellees.  The  refusal  of  the  court  ta 
dismiss  the  cause  presents  the  only  questions  upon  this  appeal. 

The  reasons  embraced  in  themotion  to  dismiss  will  be  noticed 
in  the  order  of  their  statement.  Without  copying  the  peti- 
tion in  this  opinion,  we  will  merely  say  that  it  seeks  the  change 
of  a  highway,  and  not  the  vacation  of  one  and  the  location  of 
another.  This  is  authorized  by  the  statute.  The  change  of 
a  highway  necessarily  requires  the  vacation  of  a  portion  of 
the  highway  and  the  location  of  such  portion  upon  a  different 
line,  and  in  this  sense  a  vacation  and  location  are  authorized 
in  the  same  proceeding.  In  our  conclusion  that  the  petition 
in  this  case  seeks  nothing  else,  we  are  confirmed  by  the  fact 
that  the  parties  seem  to  have  so  treated  it,  and  as  the  motion 
to  dismiss  was  not  made  for  more  than  four  years  after  the 
proceeding  was  instituted,  and  until  after  the  cause  was  re- 
verse<l  by  this  court,  we  think  it  should  be  so  regarded.  This 
objection  can  not,  therefore,  be  sustained. 

The  statute  does  not  require  the  petitioners  to  aver  that  the 
change  of  the  proposed  highway  will  be  of  public  utility,  and^ 
therefore,  there  is  nothing  in  the  second  objection. 

The  third  is  not  required  by  the  statute,  and  is  not  men- 
tioned in  appellants'  brief. 
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For  these  reasons  we  are  of  opinion  that  there  is  no  error 
in  the  record,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at  the 
appellants'  costs. 


No.  9566. 

88  904i  Hamilton  t?.  Amsden,  Treasurer. 

160    22l|  ' 

Taxes. —  Omitted  Property, —  Akaeasment, —  County  Treeuwer. —  Injunction,'^ 
Under  the  statute)  1  B.  S.  1876,  p.  72,  section  94,  a  treasurer  has  no  aa- 
thoritj  to  assess  taxes  upon  omitted  property  except  for  the  current  year, 
and  the  collection  of  taxes  so  assessed  may  be  enjoined. 

From  the  Shelby  Circuit  Court. 

r.  B.  Adams  and  L.  T.  Michener,  for  appellant. 
E.  P.  Ferris  and  A.  F.  Wray,  for  appellee. 

Elliott,  J.  —  The  treasurer  of  Shelby  county  charged 
against  the  appellant  taxes  for  years  prior  to  1 879,  threatened  to 
collect  them,  and  the  latter  instituted  this  action  to  enjoin  him. 

The  controlling  question  in  this  case  is  settled  by  the  de- 
cisions in  State^  ex  rel.,  v.  Howard,  80  Ind.  466,  and  Vogel  v. 
Vogler,  78  Ind.  353.  A  treasurer  has  no  authority  to  make 
assessments  of  omitted  property  except  for  the  current  year. 

Assessments''  must  be  made  by  the  officers  designated  by 
law,  and  an  assessment  made  by  an  unauthorized  person  ean 
not  be  enforced.  The  treasurer  is  authorized  to  make  special 
assessments  only  in  particular  cases  and  within  a  limited  time^ 
and  if  he  undertakes  to  make  them  in  other  cases  or  at  other 
times  than  those  prescribed,  his  acts  are  void.  No  authority 
is  conferred  upon  the  treasurer  to  revise  the  valuation  of  prop- 
erty made  by  the  proper  officers,  and  assessments  made  by 
him  in  attempting  to  exercise  such  revisory  power  are  not 
enforceable. 

Judgment  reversed. 
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Chaffin  v.  Brownfield  et  al. 

Examination  of  Pabtt. — Impertinent  QueatUnu.'^I^raeliDe, — Under  the  pro- 
▼isioDB  of  section  509,  B.  S.  1881,  a  partj  to  an  action  may  be  examined 
bj  hb  adversary,  as  a  witness,  concerning  any  matter  stated  in  the  plead- 
ings, bat  he  may  refuse  to  answer  questions,  which  are  not  concerning  ^ 
any  matter  stated  in  the  pleadings,  as  irrelevant  and  impertinent. 

Sake. — I^mishment  as  for  Oontempt,  ^Striking  oui  PUading, — Error, — Under 
section  513,  R.  S.  1881,  it  is  only  where  a  party  refuses  to  attend  and 
testify  that  he  may  be  punished  as  for  a  contempt  and  his  pleadings  struck 
out.  If  it  appear  that  he  did  attend  and  testify,  and  merely  refused  to 
answer  irrelevant  and  impertinent  questions,  it  will  be  error  to  punish 
him  as  for  contempt,  or  to  strike  out  his  pleadings. 

From  the  St.  Joseph  Circuit  Court.  ., 
(?.  jR.  Ghaney,  for  appellant. 

HowK,  C.  J. — The  only  error  assigned  by  appellant^  the 
plaintiff  below,  upon  the  record  of  this  cause,  is  this :  ^^  The 
court  erred  in  sustaining  the  appellees'  motion  to  strike  out 
the  appellant's  pleadings  in  this  cause,  and  rendering  judg- 
ment against  the  appellant  for  costs.'' 

On  the  10th  day  of  December,  1881,  the  appellant  filed  his 
complaint  against  the  appellees,  in  the  St.  Joseph  Circuit  Court. 
Afterwards,  on  the  2d  day  of  January,  1882,  the  appel- 
lees, the  defendants  below,  entered  a  special  appearance  and 
moved  the  court,  in  writing,  to  strike  out  the  appellant's 
pleadings  and  dismiss  the  action.  Afterwards,  on  January 
4th,  1882,  the  appellant  filed  his  affidavit  in  response  to  ap- 
pellees' motion,  and  by  agreement  the  cause  was  coqtinued. 
On  March  22d^  1882,  the  appellees'  motion  was  sustained  by 
the  court,  and  to  this  decision  the  appellant  excepted  and  filed 
his  bill  of  exceptions,  and  judgment  was  rendered  against  him 
for  the  appellees'  costs. 

In  their  written  motion  the  appellees  prayed  that  appel- 
lant'fl  pleadings  be  struck  out  and  the  cause  dismissed^  for  the 
Vol.  88.— 20 
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following  reason :  Upon  an  examination  of  the  plaintiff,  notice* 
of  which  was  duly  served  on  him,  and  at  which  examination 
he  appeared^  the  appellant  refused  to  answer  questions  num- 
bered 7,  8,  9, 10, 11  and  12,  which  were  pertinent  and  material 
to  the  cause ;  and  that  upon  such  examination  the  appellant 
refused  to  produce  the  letters  and  documents  which,  by  such 
notice,  were  required  to  be  produced ;  and  the  appellees  re- 
ferred to  the  examination  on  file,  and  made  the  same  a  part 
of  their  motion. 

In  response  to  appellees'  motion,  the  appellant  filed  his. 
affidavit,  wherein  he  stated,  in  substance,  that,  on  the  24th  day 
of  December,  1881,  in  accordance  with  the  notice  given  in 
the  cause,  he  appeared  at  the  office  of  William  G.  George^ 
Esq.,  and  submitted  to  an  examination  as  a  party,  under  the 
provisions  of  the  statute ;  that  without  any  disrespect  to  the 
court,  or  the  majesty  of  the  law,  and  without  endeavoring  to 
conceal  or  withhold  any  information  proper  or  legitimate  for 
the  defendants  to  have,  under  any  possible  defence  to  this  ac- 
tion, but  acting  under  the  advice  of  his  counsel,  and  believ* 
ing  questions  seven  and  eight  of  such  examination  to  be  ir- 
relevant to  any  possible  issue  that  might  arise  in  the  case,  he- 
declined  to  answer  such  questions ;  that  in  so  doing  he  acted 
in  the  utmost  good  &ith,  as  he  would  on  the  witness  stand,, 
when  an  objection  was  made  to  the  relevancy  of  a  question 
there  until  passed  upon  by  the  court;  and  he  said  that  if  the 
questions  were  held  by  the  court  to  be  relevant  and  proper  to- 
be  answered,  he  would  answer  the  same  before  calling  upon 
the  defendants  to  answer  his  complaint  in  this  action,  and 
would  hold  himself  ready  to  do  so  as  soon  as  the  court  might 
determine  that  they  were  proper  and  relevant  questions. 

We  have  not  been  furnished  by  appellees  or  their  counsel 
with  any  brief  or  argument  in  support  of  the  action  or  de- 
cision of  the -court  in  striking  out  the  appellant's  complaint 
and  dismissing  his  action.  The  decision  of  the  court,  as  it 
seems  to  us,  is  erroneous  and  can  not  be  upheld,  under  the 
provisions  of  section  509,  R.  S.  1881,  in  force  at  the  time  of 
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the  appellant's  examiDatioD,  at  the  instance  of  the  appellees. 
This  section  supersedes  and  takes  the  place  of  section  295  of 
the  civil  code  of  1852,  and,  by  comparing  the  two  sections,  it 
will  be  readily  seen  that  the  law,  in  relation  to  the  examina- 
tion of  a  party  to  an  action  at  the  instance  of  an  adverse 
party,  has  been  materially  changed  in  the  later  section  509, 
now  in  force.  Under  section  295,  which  continued  in  force 
until  September  19th,  1881,  the  party  might  be  examined 
generally  as  a  yi'itness  in  the  case ;  while  under  section  509^ 
which  then  took  effect  and  has  since  continued  to  be  the  law> 
the  party  could  only  be  "  examined  as  a  witness  concerning- 
any  matter  stated  in  the  pleading.'^  At  the  time  of  the  ap- 
pellant's examination  as  a  witness,  at  the  instance  of  the  ap-- 
pellees,  there  was  no  pleading  on  file  in  this  cause  except  th<^ 
appellant's  complaint.  The  questions  propounded  by  the  ap- 
pellees, which  the  appellant,  under  the  advice  of  his  counsel, 
refused  to  answer,  were  not  "  concerning  any  matter  stated  in 
the  pleading"  or  complaint  of  the  appellant;  but  they  were 
irrelevant  and  impertinent,  and,  therefore,  the  appellant  was 
fully  justified  under  the  law  in  refusing  to  answer  them. 

But,  even  if  this  were  not  so,  we  are  of  opinion  that  the 
action  and  decision  of  the  court  in  this  case  could  not  be  sus- 
tained. In  section  513,  R.  S.  1881,  it  is  provided  as  follows  t 
"Any  party  refusing  to  attend  and  testify,  as  above  provided, 
may  be  punished  as  for  a  contempt ;  and  his  complaint,  answer, 
or  reply  may  be  stricken  out." 

It  is  not  pretended  in  the  case  in  hand  that  the  appellant 
did  not "  attend  and  testify."  Indeed,  the  appellant's  exam-f 
ination,  which  was  made  a  part  of  appellees'  written  motion, 
conclusively  shows  that  the  appellant  did  appear  and  did  tes- 
tify. This  examination  also  shows  that,  as  to  certain  ques- 
tions, under  the  advice  of  his  counsel, "  without  any  disrespect 
to  the  court,  but  because  there  is  nothing  in  the  complaint 
upon  which  to  base  such  questions,  the  plaintiff  refused  to 
answer."  The  appellees'  motion  showed  upon  its  face,  there- 
fore, that  appellant's  refusal  to  answer  the  appellees'  q^uestiona 
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was  not  contumacious^  and  furnished  no  sufficient  ground  for 
atriking  out  his  complaint  or  dismissing  his  action. 

But,  even  if  the  appellant  had  apparently  erred  in  his  re- 
fusal to  answer  the  appellees'  questions,  we  think  that  by  his 
affidavit,  filed  in  response  to  the  motion,  he  had  purged  him- 
self of  any  seeming  contempt,  and  that,  upon  his  proffered 
willingness  to  answer  the  questions  if  the  court  should  hold 
them  to  be  relevant  and  proper,  the  appellees'  motion  ought 
to  have  been  promptly  overruled.  It  seems  to  us,  therefore, 
that  in  any  view  of  the  case  at  bar  the  court  clearly  erred  in 
its  ruling  and  decision.     Trippe  v.  Garr,  80  Ind.  371.   • 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  appellees'  motion,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


No.  10,894. 

The  State  v.  Welch. 

_  GfiiiciKAL  Law. — Drunhennen. — Indictment, — Public  Place — An  indictment 

m  ^  '^^  drunkenness  in  a  public  place,  under  section  2091,  B.  S.  1881,  is  not 

' —    ^,  sufficient  if  the  place  be  only  generally  stated  as  "a  certain  public 

,167     41^  place;"  but  the  place  should  be  shown  by  such  description,  that  it  may 

appear  to  be  a  place  where  the  public  has  a  right  to  go. 

From  the  Monroe  Circuit  Court. 

F.  T.  Hordy  Attorney  General,  H,  0.  Duncan^  Prosecuting 
Attorney,  and  W.  P.  Rogers,  for  the  State. 
E.  K.  Millen,  for  appellee. 

ZoLLARS,  J. — It  is  provided  in  section  2091,  R.  S.  1881, 
that  '^  Whoever  is  found  in  any  public  place  in  a  state  of  in- 
toxication shall  be  fined  any  amount  not  exceeding  five  dol- 
lars," etc.  Appellee  was  indicted  under  this  statute.  On  his 
motion  the  indictment  was  quashed ;  the  State  excepted,  has 
taken  this  appeal,  and,  by  counsel,  assigned  for  error  th« 
quashing  of  the  indictment.  ^ 
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The  portion  of  the  indictment  charging  the  offence,  after 
stating  the  county  and  State,  and  other  formal  matters,  is  as 
follows:  "That  one  William  Welch,  late  of  said  county,  on 
the  10th  day  of  July,  A.  D.  1882,  in  said  county  and  State 
aforesaid,  was  then  and  there  found,  unlawfully,  in  a  state 
of  intoxication  in  a  certain  public  place  then  and  there  situ- 
ated in  said  county  of  Monroe,  contrary/'  etc.  We  learn  from 
the  brief  for  appellant  that  the  court  below  quashed  the  in- 
dictment, on  the  ground  that  the  place  where  appellee  is 
alleged  to  have  been  found  intoxicated  is  not  stated  with 
sufficient  particularity;  "that  the  kind  of  place  should  be  set 
forth  in  order  that  the  court  might  determine  whether  or  not 
it  was  a  public  place/' 

The  requirements  of  the  statute  are  that  an  indictment  shall 
contain  a  statement  of  the  facts  constituting  the  offence,  in 
plain  and  concise  language,  without  unnecessary  repetition ; 
and  the  defendant  may  move  to  qua^  upon  the  ground  that 
the  indictment  docs  not  state  the  offence  with  sufficient  cer- 
tainty.    Sections  1731  and  1759,  R.  S.  1881. 

It  is  a  general  rule  in  criminal  pleading,  that  the  indict- 
ment must  state  the  facts  of  the  crime  with  as  much  certainty 
as  the  nature  of  the  case  will  admit,  that  the  court  and  jury 
may  know  what  they  are  to  try,  of  what  they  are  to  acquit  or 
punish  the  defendant ;  that  the  defendant  may  know  what  he 
is  to  answer  to,  and  that  the  record  may  show,  as  far  as  may 
be,  for  what  he  has  been  once  put  in  jeopardy.  Bishop  Crim. 
Proced.,  sections  494, 517,  519 ;  Whitney  v.  State,  10  Ind.  404. 

It  is  a  general  rule,  also,  that  it  is  sufficient  to  charge  the 
offence  in  the  language  of  the  statute  defining  it;  but  to  this 
rule  there  are  exceptions.  One  of  these  is  where  the  statute 
is  not  to  be  taken  in  the  broad  meaning  of  the  words  used, 
but  limited  by  construction  to  a  special  subject  or  matter,  in 
which  case  the  indictment  should  charge  the  crime  so  as  to 
bring  it  within  the  construction  placed  upon  the  act.  Batet 
v.  State,  31  Ind.  72 ;  Bowles  v.  State,  13  Ind.  427;  1  Archb. 
Crim.  Prac.  &  PI.  275. 
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The  phrase,  "  a  public  place,"  has  received  a  construction 
by  this  court,  and  has  been  construed  to  mean  a  place  where 
the  public  has  a  right  to  go  and  be,  and  does  not  include  all 
places  where  people  may  be  congregated  together.  StcUe  v. 
Vfc?i?era,  52  Ind.  311. 

In  the  case  of  State  v.  Waggoner,  52  Ind.  481,  Mr.  Justice 
BuSKlBK,  in  passing  upon  an  indictment  uuder  the  statute  in 
question^  said :  ^^  It  has  been  held  that,  to  constitute  an  offence 
under  the  above  quoted  section,  the  accused  must  be  found  in 
a  public  place;  and  a  public  place  was  held  to  be  where  all 
persons  were  entitled  to  be;  and  that  a  party  given  by  a 
private  citizen,  where  the  guests  were  invited,  was  not  a  public 
place  within  the  meaning  of  the  above  section.  State  v.  iSbto- 
ers,  ante,  p.  311.  Hence,  it  is  necessary  that  the  indictment 
should,  with  reasonable  certainty,  describe  the  place  where  the 
accused  was  found,  so  that  the  court  may  see  that  such  place 
is  a  public  place,  within,  the  meaning  of  the  statute." 

We  think  that  in  a  case  of  this  kind  the  above  rule  is  a 
reasonable  one,  tending  to  protect  the  rights  of  the  accused, 
and  not  imposing  upon  the  prosecution  any  hazard  or  un- 
reasonable burden. 

The  judgment  is  affirmed. 


No.  8368. 

Powell  et  al.  v.  Stickney  et  al. 

Seplevin. — Deacinpiion  of  Property. —  Verdict. — In  an  action  for  the  reeo^ 
ery  of  personal  property,  an  objection  to  the  sufficiency  of  its  description 
in  the  com  plain  t  is  not  available  after  verdict. 

l^KW  Trial. — Eridence, — Supreme  Court. —Error  in  excluding  evidence  mast 
be  assigned  as  a  cause  (or  a  new  trial  to  present  the  question  in  the  Su- 
preme Court. 

Fraudulent  Sale. — Possession. — Consideration. — Intent, — Agent, — The  poft- 
lession  of  personal  property  by  the  seller  after  €ale  does  not,  of  itself, 
iuake  the  sale  fraudulent,  for  if  it  appears  that  the  sale  was  for  a  val- 
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nable  and  fair  consideration,  and  the  seller  remained  in  possession  merely 
as  agent,  and  there  was  no  fraudulent  intent  on  the  part  of  the  buyer, 
the  sale  will  be  valid. 

8ame. — Question  of  Fact, — Evidence, — Fraud  is  a  question  of  fact  for  the 
jury,  and  a  case  of  fraud  is  not  made  by  merely  showing  a  sale  of  goods 
without  a  change  of  possession. 

Same. — Pi-ineipal  and  Surety, — Where  a  surety  assumes  payment  of  the 
debt  of  his  principal,  and  mortgages  his  land  to  secure  it,  and  in  con- 
sideration thereof  the  principal  transfers  personal  property  to  him,  the 
transaction  is  upon  a  valuable  consideration,  and  the  sale  will  not  be 
set  aside  unless  it  is  shown  that  both  buyer  and  seller  were  guilty  of 
fraud. 

From  the  Porter  Circuit  Court. 

T.  J.  Merrifiddy  for  appellants. 

W.  Johnston,  A.  L.  Jones  and  F,  P.  Jones,  for  appellees. 

Elliott,  J. — No  objection  was  made  to  the  sufficiency  of 
the  complaint  in  the  court  below,  but  it  is  objected  here  that 
the  description  of  the  personal  property  sought  to  be  recov- 
ered is  insufficient.  The  objection  comes  too  late.  There  are 
many  defects  which  a  verdict  cures,  and  among  them  is  the 
one  now  pointed  out.  If  appellant  had  desired  a  more  definite 
description  of  the  property,  he  should  have  pursued  a  very 
different  course  from  that  adopted  by  him. 

Error  in  excluding  evidence  must  be  assigned  as  a  cause  for 
a  new  trial,  or  it  will  be  without  avail  on  appeal. 

The  possession  of  personal  property  by  the  seller  after  sale 
does  not,  of  itself,  make  the  sale  fraudulent,  for  if  it  appear 
that  there  was  a  sale  for  a  valuable  and  fair  consideration,  and 
that  the  seller  was  continued  In  possession  merely  as  agent,  and 
that  there  was  no  fraudulent  intent  on  the  part  of  the  buyer, 
the  sale  will  be  upheld.  "  If,"  as  Bump  says,  "  the  fraudu- 
lent intent  is  present,  the  conveyance  is  void ;  if  it  is  absent, 
the  conveyance  is  valid.'*  Bump  Fraud.  Conveyances,  62  ; 
Kane  v.  Drake,  27  Ind.  29. 

j  Under  our  statute  fraud  is  a  question  of  fact  for  the  jury, 
anTa  case  of  fraud  is  not  made  out  by  merely  showing  a  sale 
of  goods  without  a  change  of  possession.     It  is  necessary  for 
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the  party  alleging  fraud  to  show,  at  least,  that  the  vendor  had 
no  other  property  subject  to  execution.  Rose  v.  OoUer,  7ft 
Ind.  590^ 

Where  a  surety  assumes  payment  of  a  debt  of  the  princi- 
pal, and  mortgages  his  real  estate  to  secure  it,  and  in  consid- 
eration  of  these  acts  personal  property  is  conveyed  to  him  by- 
the  principal,  the  transaction  rests  upon  a  valuable  considera- 
tion, and  the  conveyance  can  not  be  set  aside  unless  it  be  made 
to  appear  that  both  buyer  and  seller  were  guilty  of  fraud.  The 
rule  governing  cases  of  voluntary  conveyances  does  not  ob- 
tain where  the  conveyance  is  made  upon  a  valuable  consid- 
eration. 

Judgment  affirmed. 


No.  10,706. 

The  State  v,  De  Long  et  al. 

Criminal  Law. — LibeL — Information. — An  information  which  avers  the 
malicioas  publication  in  a  newspaper  of  language  as  follows:  "The 
rascally  conduct  of  P.  6.,  mayor  of  the  city  of  H.,  and  his  pimps,  in 
arresting  and  fining  men  on  the  most  frivolous  pretexts,  would  not  be 
tolerated  in  any  other  town  in  Northern  Indiana.  There  will  be  some 
lynch  law  put  in  force  some  of  these  days; "  and  that  the  publication  i» 
false,  shows  a  criminal  libel  under  the  statute,  R.  S.  1881,  section  1925. 

Same. — Prantice, — An  information  may,  under,  the  statute,  be  filed  in  the 
clerk's  office  at  the  same  time  as  the  affidavit  on  which  it  is  founded. 

From  the  Huntington  Circuit  Court. 

F.  T.  Hordy  Attorney  General,  and  C.  W.  WaildnSy  Prose- 
cuting Attorney,  for  the  State. 

/•  B.  Kenner  and  J,  L  Dille,  for  appellees. 

NiBLACK,  J. — This  was  a  prosecution  upon  affidavit  and 
information  for  libel.  R.  S.  1881,  section  1925.  The  affi- 
davit charged  "That  Alexander  W.  De  Long  and  Charles  H. 
Filson,  late,"  etc.,  "  on  the  26th  day  of  July,  A.  D.  1882,  at,'' 


NOVEMBER  TERM,  1882. 


313 


The  State  v,  De  Long  ei  al. 


etc.,  ''being  then  and  there  editors  and  publishers  of  a  certain 
weekly  newspaper  called  the  Indiana  Herald,  and,  as  such 
editors  and  publishers  aforesaid,  did  then  and  there,  on  said 
day,  unlawfully,  maliciously  and  libellously  print  and  publish 
the  following  false,  defamatory  and  libellous  words,  that  is  to 
aay :  '  The  rascally  conduct  of  Pat  Boyle'  (thereby  meaning 
and  intending  Lawrence  P.  Boyle),  *  mayor  of  the  city  of 
Huntington,  and  his  pimps,  in  arresting  and  fining  men  on 
the  most  frivolous  pretexts,  would  not  be  tolerated  in  any 
other  town  in  Northern  Indiana.  There  will  be  some  lynch 
law  put  in  force  some  of  these  days.'  Meaning  thereby  that 
the  said  Lawrence  P.  Boyle,  mayor  of  the  city  of 'Hunting* 
ton,  in  the  discharge  of  his  official  duty,  was  an  unjust  officer, 
and  that  he,  the  said  Lawrence  P.  Boyle,  by  illegal  and  un- 
just conduct,  was  imposing  fines  and  punishments  (oq  per- 
sons) tried  before  him  as  such  mayor  where  the  law  did  not 
in  any  way  authorize  the  same;  and  of  imposing  fines  and 
penalties  on  persons  under  color  of  his  office,  when  there  was 
no  law  of  the  State  of  Indiana,  or  ordinance  of  the  city  of 
Huntington,  authorizing  the  infliction  of  such  punishments; 
and  *  *  *  *  that  all  of  such  publication  was  false,"  etc. 

The  affidavit  was  signed  by  Boyle  and  sworn  to  by  him  be- 
fore the  clerk  of  the  Huntington  Circuit  Court.  After  amo- 
tion to  quash  both  the  affidavit  and  infortnation  had  been 
overruled,  the  defendants  pleaded  in  abatement,  that  no  affi- 
davit w&s  first  filed  with  the  clerk  of  the  Huntington  Circuit 
Court  by  a  competent  and  reputable  person  charging  an  of- 
fence, with  the  names  of  the  witnesses  endorsed  thereon,  but 
that  the  only  affidavit  tnade  in  the  cause  wa9  one  attached  to,. 
and  on  the  same  paper  with,  the  information  with  file-marks, 
words  and  figures  marked  '^  Ex.  A ; "  that  said  affidavit  was 
executed  and  deposited  with  the  prosecuting  attorney,  who 
did  not  first  file,  but  held  the  same  until  he  prepared  an  in- 
formation thereon,  which  was  written  upon  the  same  paper, 
and  then  filed  it  with  the  information ;  that  afterwards,  by 
leaveof  court,  the  affidavit  and  information  were  both  amended. 
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but  not  in  such  a  way  as  to  cure  the  objection  herein  urged 
to  the  affidavit ;  that  the  amended  affidavit  and  information 
were  not  then  filed  as  the  law  directs,  and  that,  consequently, 
no  sufficient  affidavit  or  information  was  filed  in  this  case. 

The  prosecuting  attorney  demurred  to  this  plea  in  abate- 
ment, for  want  of  sufficient  facts,  but  the  court  overruled  the 
demurrer,  and,  the  State  declining  to  reply  further,  final  judg- 
ment was  rendered  for  the  defendants,  and  they  were  dis- 
•charged. 

Error  is  assigned  by  the  State  upon  the  decision  of  the 
court  overruling  the  demurrer  to  the  plea  in  abatement,  aad 
cross  error  is  assigned  by  the  defendants  upon  the  refusal  of 
the  court  to  quash  the  affidavit  and  the  information.  The 
•cross  error  raises  the  first  question  to  be  considered  in  its 
natural  order. 

In  support  of  the  cross  error  it  is  argued  that  the  publication 
43et  out  in  the  affidavit  did  not  transcend  the  limits  of  criti- 
cism permissible  in  commenting  upon  the  acts  of  public  of- 
ficers, and  that  it  was,  hence,  not  libellous  per  «€;  that  the 
meaning  sought  to  be  given  to  the  publication  by  the  innuendo 
was  a  forced  and  unnatural  meaning,  which  added  nothing  to 
the  plain  import  of  the  language  used  on  the  occasion  as  a 
criticism  merely. 

Odgers  on  Libel  and  Slander,  at  page  35,  says :  "  The  right 
to  comment  upon  the  public  acts  of  public  men  is  the  right  of 
every  citizen,  and  is  not  the  peculiar  privilege  of  the  press. 
But  newspaper  writers,  though  in  strict  law  they  stand  in  no 
better  position  than  any  other  person,  are  generally  allowed 
greater  latitude  by  juries.  For  it  is  ih  some  measure  the  duty 
of  the  press  to  watch  narrowly  the  conduct  of  all  government 
officials,  and  the  working  of  all  public  institutions,  to  com- 
ment freely  on  all  matters  of  general  concern  to  the  Nation, 
:and  to  fearlessly  expose  abuses." 

^  That  author,  in  the  same  connection,  further  says,  that 
however  severe  in  their  terms  such  comments  may  be,  they 
must  be  made  without  malice,  and  wicked  and  corrupt  motives 
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most  never  be  wantonly  assigned ;  that  true  criticism  ends 
where  defamation  commences. 

TowDshend  on  Slander  and  Libel,  at  section  254^  summarizes 
as  follows:  ^'No  criticism  of  a  person  holding  a  public  office 
is  libellous  unless  malicious.  No  one  can  doubt  the  impor- 
tance in  a  free  government  of  the  right  to  canvass  the  ads  of 
pablic  men  and  the  tendency  of  public  measures — to  censure 
boldly  the  conduct  of  rulers,  and  to  scrutinize  the  policy  and 
plans  of  government.  This  is  the  great  security  of  a  free 
government.  An  editor  may  comment  freely  on  the  acta  of 
government,  officers  or  individuals,  and  indulge  in  occasional 
mirth  and  wit,  and  it  is  only  when  the  character  of  the  pub- 
lication is  malicious,  and  its  tendency  to  degrade  and  excite 
to  revenge,  that  it  is  condemned  by  the  law,  and  subjects  the 
publisher  to  prosecution." 

The  publication  complained  of  in  this  case  must  have  been 
understood  as  imputing  official  dishonesty,  if  not  corruption, 
to  the  officer  named.  Its  tendency  evidently  was  to  degrade 
that  officer  and  to  excite  to  revenge.  The  affidavit  charged 
that  it  was  made  maliciously.  These  constitute  all  the  sub- 
stantial elements  of  a  libel  in  a  case  like  this,  according  to 
the  definitions  given  as  above. 

In  its  charging  part  the  information  substantially  followed 
the  affidavit,  concluding  with  the  allegation,  "As  L,  P.  Boyle 
has  complained  on  oath."  In  our  opinion,  therefore,  the  mo- 
tion to  quash  was  correctly  overruled  as  to  both  the  affidavit 
and  the  information.  Starkie  Slander  and  Libel,  marginal  p. 
242,  sections  269-270 ;  Toppan  v.  TTifeow,  7  Ohio,  190;  Gabe 
McOinnis,  68  Ind.  538;  Goit'v.  Pahifer,  122  Mass.  235  (23 
Am.  R.  322) ;  Harle  v.  Oatherall,  14  Law  Times  (N.  S.)  801 ; 
Bain  v.  Myrieky  ante,  p.  137. 

The  code  of  criminal  procedure  declares  that  "An  infor- 
mation is  the  official  statement  made  to  the  court  by  the 
prosecuting  attorney,  that  a  person  has  been  guilty  of  some 
designated  felony  or  misdemeanor.  It  must  be  filed  and  signed 
by  the  prosecuting  attorney,  and  based  upon  the  affidavit  of 
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some  competent  and  reputable  person."  R.  S.  1881,  section 
1678. 

That  code  further  provides  that  "All  public  offeqces,  ex- 
cept treason  and  murder,  may  be  prosecuted  in  the  circuit  and 
criminal  courts  by  information  based  upon  affidavit  in  the  fol- 
lowing cases/'  enumerating  four  different  contingencies  in. 
which  offences  may  be  so  prosecuted,  and  concluding  with 
the  additional  provision  that  "  Whenever,  either  in  term  or 
vacation,  any  competent  and  reputable  person  has  knowledge 
of  the  commission  of  any  misdemeanor .  not  within  the  ex- 
clusive jurisdiction  of  a  justice  of  the  peace,  he  may  make  an 
affidavit  before  any  person  authorized  to  administer  oaths^ 
setting  forth  the  offence  and  the  person  charged  in  plain  and 
concise  language,  together  with  the  names  of  the  witnesses^, 
and  file  the  same  with  the  clerk,  who  shall  thereupon  notify 
the  prosecuting  attorney  thereof.  •  The  prosecuting,  attorney 
shall  at  once  prepare  and  file  an  information,  in  term  or  va- 
cation, in  every  case  against  the  person  charged  in  said  affi- 
davit."    R.  S.  1881,  section  1679. 

We  regard  so  muoli  of  the  statute  lastly  above  quoted  as 
requires  the  affidavit  to  be  filed  with  the  clerk  by  the  person 
making  it,  as  directory  merely,  and,  consequently,  as  consti- 
tuting a  provision  which  need  not  be  literally  complied  with. 
State  V,  Bunnell,  81  Ind.  315. 

The  essential  requisite,  as  regards  the  affidavit  in  prosecu- 
tions by  information,  is  that  an  affidavit  charging  an  offence 
must  be^rst  made  so  that  an  information  may  be  based  upon  it. 
When  taken  in  connection  with  other  provisions  of  the  stat- 
ute, and  the  long  established  practice  and  usages  of  this  State 
touching  prosecutions  upon  information,  we  think  the  latter 
clause  of  section  1679,  quoted  above,  was  not  intended  to  ex- 
clude every  other  method  of  commencing  prosecutions  by 
affidavit  and  information,  the  object  being  rather  'to  enable 
competent  and  reputable  persons  to  cause  prosecutions  to  bo- 
instituted  against  those  guilty  of  certain  offences  without  the 
assistance,  and,  if  need  be,  even  against  the  wishes,  of  th 
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prosecuting  attorney,  leaving  it  to  that  officer  to  procure  af- 
£(lavits  upon  which  to  base  informations  in  other  cases,  and 
in  such  other  ways  as  have  been  usual  in  practice  in  this  State 
in  prosecutions  u]K)u  information.     R.  S.  1881,  section  1900. 

Section  1761  of  the  present  criminal  code,  in  effect,  requires 
the  prosecuting  attorney  in  certain  cases  to  procure  some 
suitable  person,  when  the  same  can  be  done,  to  make  an  af-* 
fidavit  to  serve  as  the  basis  of  an  information.  An  affidavit 
to  serve  a  similar  purpose  may,  in  some  instances,  be  also 
made  under  the  direction  of  the  proper  court,  in  aid  of  its 
criminal  jurisdiction.     B.  S.  1881,  section  1760. 

Both  the  affidavit  and  information  may  be  amended  after 
they  are  filed,  the  former  before  the  person  accused  pleads, 
and  the  latter  at  any  time  before  or  on  the  trial,  when  nec- 
essary to  conform  to  the  affidavit.     R.  S.  1881,  sec.  1736. 

Hie  exclusion  we  have  reached  is  that  in  cases  like  this, 
where  it  appears  that  the  information  was  based  on  what  pur- 
ports to  be  a  proper  affidavit,  and  that  the  affidavit  was  filed 
with,  or  at  the  same  time  as,  the  information,  an  objection 
that  the  affidavit  was  not  filed  in  time  can  not  be  sustained. 

This  conclusion  requires  us  to  hold  that  the  demurrer  to 
the  plea  in  abatement  ought  to  have  been  sustained.  Ward 
V.  Sfate,  48  Ind.  289 ;  SaUr  v.  State,  56  Ind.  378 ;  ShoH  v. 
Stale,  63  Ind.  376. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 


No.  10,373. 

The  City  op  Anderson  v.  Neal. 

Plbabiho.— iS^f^kieiMy  ^  OompiainL — Demurrer. — ^An  objection  to  the  suiB- 
ciency  of  the  complaint,  tliat  "part"  of  the  damages  sought  to  be  re- 
coTered  are  too  remote,  is  not  reached  bj  a  demurrer  for  the  want  •f 
facts. 


188     05 
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Supreme  Ck>URT. — Requv'tmerUs  of  Brief, — Under  the  rules  and  decisions  of 
the  Supreme  Court,  the  appellant's  brief  should  contain  a  statement  of 
the  points  or  questions  in  the  record  upon  which  he  relies  for  the  rever> 
sal  of  the  judgment,  and  the  citation  of  his  authorities,  if  any,  and  » 
perspicuous  and  concise  argument. 

From  the  Madison  Circuit  Court. 

D.  J,  OrUtenbergeTy  0,  L.  Henry  and  H.  C.  Ryan^  for  appellant* 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant,  in  a  complaint  of  two  paragraphs.  The  object  of 
the  suit  was  to  recover  damages  for  certain  described  injuries 
to  a  house  and  lot,  owned  by  appellee,  within  the  corporate 
limits  of  the  city  of  Anderson.  It  was  alleged  that  the  in- 
juries and  grievances  complained  of  were  caused  by  the  ap- 
pellant's negligent  and  unskilful  construction  of  a  certain 
ditch  or  drain,  in  such  manner  as  to  throw  a  large  quantity 
of  surfece  water  on  the  appellee's  premises,  and  by  its  subse- 
quent negligence  in  permitting  such  ditch  or  drain  t<$  become 
so  obstructed  that  it  would  not  carry  off  th£  accumulated 
water,  by  means  whereof  his  bouse  and  out-hoases  were  over- 
flowed with  water,  his  cellar  was  filled  with  mud,  and  the  walls, 
of  his  cellar  were  undermined  and  injured.  The  cause  was 
put  at  issue  and  tried  by  a  jury,  and  a  verdict  was  returned 
for  the  appellee,  assessing  his  damages  in  the  sum  of  $60. 
Over  the  appellant's  motion  for  a  new  trial  the  court  rendered 
judgment  on  the  verdict. 

Appellant  has  here  assigned  as  errors  the  decisions  of  the 
circuit  court  in  overruling  its  demurrer,  for  the  alleged  want 
of  facts,  to  each  paragraph  of  appellee's  complaint^  and  its 
motion  for  a  new  trial. 

The  appellant's  counsel  say :  "  The  objections  to  the  com- 
plaint are  the  same,  in  substance,  to  each  paragraph.  The 
complaint,  in  either  paragraph,  does  not  sufficiently  charge 
that  the  damage  was  occasioned  by  the  negligence  of  the 
city;  neither  does  it  sufficiently  charge  that  the  appellee 
was  not  guilty  of  contributory  negligence.  Again^  the  dam- 
ages complained  of  are,  a  part  of  them,  too  remote.'*    These 
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are  the  only  points  made  by  the  appellant's  counsel  against 
the  appellee's  complaint,  and,  upon  these  points,  we  have 
quoted  all  that  they  have  said  in  their  brief  of  this  cause.  In 
each  paragraph  of  his  complaint  the  appellee  charged  in  plain 
and  direct  terms  that  the  injuries  to  his  property,  for  which 
he  claimed  damages,,  were  occasioned  by  the  appellant's  neg- 
ligence; and  he  also  charged  that  he  in  no  way,  "  by  negli- 
gence or  otherwise,"  contributed  to  the  injuries  and  griev- 
ances of  which  he  complained.  If,  as  counsel  claim,  any 
"part''  of  the  damages  complained  of  are  too  remote,  they^ 
have  not  pointed  out  the  particular  part;  and,  besides,  if  the 
objection  existed,  it  could  not  be  reached  by  the  demurrer  to- 
the  complaint.  We  think  that  each  paragraph  of  the  com- 
plaint was  sufficient,  and  that  the  demurrer  thereto  was  cor- 
rectly overruled.  City  of  South  Bend  v.  Paxon,  67  Ind.  228; 
Weis  V.  City  of  Madison,  75  Ind.  241  (39  Am.  R.  135) ;  CUy 
ofEvansmlle  v.  DecJfeer,  84  Ind.  325  (43  Am.  R.  86) ;  Town  of 
Martinwille  v.  Shirley,  84  Ind.  546. 

The  argument  of  appellant's* counsel  upon  the  alleged  error 
of  the  court  in  overruling  the  motion  for  a  new  trial  is  less 
satisfactory,  if  possible,  than  their  argument  in  relation  to  the 
supposed  insufficiency  of  the  complaint.  Of  the  motion  coun- 
sel say :  "  It  assigns  nine  causes  for  a  new  trial,  each  of  which 
presents  a  different  question,  and  we  are  clearly  of  the  opinion 
that  a  new  trial  should  have  been  granted."  About  some 
questions,  "  which  were  raised  in  the  lower  court,  on  the  ad- 
missibility of  certain  evidence,  and  the  propriety  of  certain 
questions  asked  witnesses  by  appellee,"  counsel  say :  "  We 
think  all  of  these  objections  were  well  taken  and  should  have 
been  sustained." 

Of  the  court's  instructions,  complained  of  by  appellant,  its 
counsel  say;  "To  these  we  invite  the  careful  attention  of  the 
court,  for  we  think  they  fell  far  short  of  presenting  to  the 
jury  the  law  of  the  case,  as  it  is  now  well  established  by  re- 
peated decisions  of  this  court."  Thus  closes  the  appellant's 
brief  of  the  case  at  bar.     It  can  not  be  said  that  this  brief 
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complies  with  the  requirements  of  the  rules  and  decisions  of 
this  court.  In  Parker  v.  HastingSy  12  Ind.  654^  it  was  said 
that  in  this  State  a  brief^  in  addition  to  an  abbreviated  state- 
ment of  the  case^  "  should  contain  a  summary  of  the  points 
or  questions  involved,  with  a  citation  of  authorities,  if  au- 
thorities are  relied  on,  and  an  argument  based  upon  both, 
which  should  be  characterized  by  perspicuity  and  conciseness.'^ 
This  statement  of  the  requisites  of  a  brief,  under  the  rules  of 
this  court,  has  often  been  quoted  with  approval,  and  the  judg- 
ments below  have  been  affirmed  with  costs  and  damages,  for 
the  want  of  such  brie&,  in  the  later  decisions  of  this  court. 
Bennett  v.  Statey  ex  rel.,  22  Ind.  147 ;  Deford  v.  Urbainy  42  Ind. 
476 ;  Gardner  v.  Stover,  43  Ind.  356 ;  Harrison  v.  Hedges,  60 
Ind.  266';  Bray  v.  Franklin  Life  Ins.  Co.,  68  Ind,  6 ;  MiUikan 
V.  State,  ex  rel.,  70  Ind.  283 ;  Wilson  v.  Hollowat/y  70  Ind.  407. 

It  seems  to  us  that  in  this  case  the  appellant's  counsel  might 
and  should  have  pointed  out  in  what  respect  the  instructions 
of  the  court  fell  "fer  short  of  presenting  to  the  jury  the  law 
of  the  case;"  and  that  they  might  and  should  have  cited  one 
or  more  of  the  "  repeated  decisions  of  this  court ''  to  which 
they  allude  so  indefinitely  in  theirbrief  of  thiscause.  In  what 
counsel  have  said  in  relation  to  ^^  the  admissibility  of  certain 
evidence  and  the  propriety  of  certain  questions  asked  wit- 
nesses by  appellee,"  they  do  not  in  their  brief,  as  required  by 
Rule  1 9,  "  refer  specifically  to  the  record  by  page  and  line," 
for  the  matter  relied  on  as  error.  The  evidence  in  the  record 
covers  more  than  one  hundred  pages  of  manuscript.  As  was 
said  by  this  court,  in  Bout  v.  Woods,  67  Ind.  319,  we  say 
again :  ^'  We  decline  to  search  through  the  voluminous  record 
in  pursuit  of  the  supposed  errors."  If  there  were  errors  of 
law  committed  at  the  trial,  the  appellant's  counsel  have  not  so 
presented  and  discussed  the  questions  as  to  require  of  us  their 
decision  under  the  rules  of  this  court. 

The  judgment  is  affirmed,  with  costs. 
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WiTKBasBS. — Chmpeteney  ofl^rties. — Action  to  Beeover  Real  Estate. — Heirs,— 
Statute  Oontirued, — In  a  suit  to  recover  lauds,  the  plaintiffs  were  the 
widow  and  heirs  of  H.,  claiming  by  descent  from  him,  and  that  he  took 
title  bj  conveyance  from  F.  The  defendant  claimed  by  virtae  of  a  prior 
contract  of  purchase  from  F. 

Bdd,  that  the  defendant  was,  under  the  statute,  B.  S.  1881,  section  499,  a 
competent  witness  in  her  own  behalf. 

From  the  Harrisoa  Ci^rcuit  Court. 

W.  T.  Jones,  8.  J.  Wright,  W.  A.  Porter  and  L,  Jordan,  for 
appellants. 

B.  P.  Douglass  and  8.  M,  8tock8lager,  for  appellees. 

Franklin,  C. — ^This  action  was  commenced  in  Augast, 
1873,  by  James  R.  Harding  against  Isaac  Emily  and  Mahala 
A.  Emily,  his  wife,  for  the  possession  of  certain  real  estate. 
Afterwards  James  B.  Harding  died ;  the  appellants  are  his 
widow  and  heirs ;  and  Mahala  A.  Emily  was  divorced  from 
Isaac  Emily,  and  intermarried  with  Calvin  Elzey.  There 
was  a  trial  of  the  cause,  which  resulted  in  a  judgment  in  the 
court  below  for  the  deceased  in  his  lifetime.  The  case  was 
appealed  to  this  court,  and  the  judgment  was  reversed.  Emily 
V.  Harding,  63  Ind.  102.  It  was  reversed  upon  the  ground 
that  the  cross  complaint  of  Mahala  A.  stated  facts  sufficient 
to  oonstitute  a  good  cause  of  action,  and  that  it  was  error  to 
sustain  the  demurrer  to  it.  There  was  a  second  trial  before 
the  court  upon  the  complaint  and  denial,  and  the  cross  com- 
plaint of  Mahala  A.  and  the  denial  thereto.  The  court  found 
for  the  said  defendant  on  her  cross  complaint,  and,  over  a 
motion  for  a  n^w  trial,  judgment  was  rendered  upon  the  find- 
ing.    The  errors  assigned  in  this  court  are : 

1st.  The  finding  and  judgment  is  contrary  to  law. 

2d.  The  finding  and  judgment  is  not  sustained  by  the  evi- 
dence. 

Vol.  88.— 21 
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3d.  Error  in  permitting  Mahala  A.  Elzey  to  testify  m  her 
own  behalf. 

4th.  Overruling  the  motion  for  a  new  trial. 

The  first  three  specifications  arc  not  proper  assignments  of 
error,  but  they  are'  all  embraced  in  the  fourth,  the  overruling* 
of  the  motion  for  a  new  trial.  Upon  the  motion  for  a  new^ 
trial  but  two  questions  have  been  insisted  upon  and  discussed 
by  appellants'  counsel,  and  they  are:  Did  the  court  err  in 
admitting  the  testimony  of  Mahala  A.  in  her  own  behalf? 
and  did  the  evidence  sustain  the  finding  of  the  court  ?^ 

Both  parties  claim  title  under  one  Elizabeth  Fleshman^ 
the  plaintiffs,  by  virtue  of  a  deed  made  to  James  R.  Harding^ 
their  ancestor,  in  February,  1873;  and  the  defendant  Mahala. 
A.,  by  virtue  of  a  parol  contract  made  in  1861,  which  contract 
she  claims  was  fully  performed  and  taken  out  of  the  statute 
of  frauds,  and  that  the  plaintiffs'  ancestor  at  the  time  he  re- 
ceived said  deed  had  full  notice  and  knowledge  of  all  the  factft 
set  forth  in  her  cross  complaint. 

The  second  section  of  the  act  of  1867,  in  relation  to  the 
competency  of  witnesses  (2  R.  S.  1876,  p.  135;  see  sec.  499, 
R.  S.  1881),  contains  a  clause  in  the  second  proviso,  that  'Mn 
all  suits  by  or  against  heirs,  founded  on  a  contract  with  or 
demand  against  the  ancestor,  the  object  of  which  is  to  obtain 
title  to  or  possession  of  land  or  other  property  of  such  ances- 
tor, or  to  reach  or  affect  the  same  in  any  other  way,  neither 
party  shall  be  allowed  to  testify  as.  a  witness  as  to  any  matter 
which  occurred  prior  to  the  death  of  such  ancestor,  unless  re- 
quired by  the  opposite  party  or  by  the  court  trying  the  cause." 

Appellants  have  referred  us  to  the  case  of  Malady  v.  Jtfc- 
Enary,  30  Ind.  273,  p.  278,  for  the  proper  construction  of 
>this  statute.  That  was  a  case  in  which  a  stepchild  sued  the 
stepfather,  to  enforce  a  trust  in  favor  of  the  deceased  step- 
mother, and  the  court  held  that  the  stepfather  was  not  a  com- 
petent \yitness  in  his  own  behalf.  The  following  language  is 
used  in  the  opinion  in  the  case:     "The  evident  intent  was^ 
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in  saits  by  or  against  heirs^  to  exclude  the  testimony  of  the 
parties  to  the  action  as  to  any  matter  which  occurred  prior 
to  the  death  of  the  ancestor^  so  as  to  prevent  the  living  from 
testifying  against  the  representative  of  the  dead.  'Death 
having  sealed  the  lips  of  one^  the  law  seals  the  lips  of  the 
other.  It  may  be  that  the  language  of  the  proviso  is  not 
broad  enough  to  carry  out  this  legislative  intent^  but  we  think 
it  at  least  covers  the  present  case.  The  language  is  not '  founded 
on  a  demand  against  the  ancestor  arising  on  contract/  but  is, 
^founded  on  a  contract  with,  or  demand  against,  the  ancestor.' 
If  the  plaintiff  sues  as  heir,  on  a  contract  with  the  plaintiff's 
ancestor,  then  the  parties  are  excluded  as  witnesses  by  the 
letter  of  the  proviso.'' 

In  speaking  of  the  intention  of  the  Legislature  to  exclude 
the  testimony  of  the  "  parties  to  the  action,"  the  court  evi- 
dently meant  the  "  parties  to  the  contract,"  or  their  represent- 
atives. In  the  case  at  bar  the  defendant's  claim  to  the  land, 
as  set  forth  in  her  cross  complaint,  does  not  arise  out  of,  is 
not  based  upon,  or  in  any  way  connected  with,  any  contract 
made  with  the  plaintiffs'  ancestor,  and  does  not  come  within 
the  letter  or  spirit  of  the  proviso  of  the  statute.  She  claims 
under  a  contract  made  with  a  third  party,  and  who,  for  aught 
that  appears,  is  still  living,  and  a  competent  witness.  Ap- 
pellee did  not  testify  as  to  any  "  contract  made  with  or  demand 
against"  appellants'  ancestor,  and  in  this  case  the  opening  of 
the  lips  of  the  appellee  was  not  taking  any  advantage  of  the 
sealed  lips  of  appellants'  ancestor,  for  he,  *^  though  dead,  yet 
speaketh."  His  deposition  was  read  upon  the  trial,  and  ap- 
pellants had  the  benefit  of  his  testimony,  the  same  as  if  he 
had  still  been  living. 

There  was  no  error  in  permitting  appellee  to  testify  in  re- 
lation to  the  contract  under  which  she  claimed  the  land.  In 
relation  to  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing, there  was  other  testimony  besides  that  of  Mahala  A.  tend- 
ing to  support  the  finding,  and,  with  her  testimony,  the  evi- 
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^dence  clearly  tended  to  sustain  the  finding  of  the  court.  In 
such  cases  this  court  will  not  reverse  a  judgment  upon  the 
evidence.    The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  9748.     . 

Mowbray,  Execu'tor,  et  al.  v.  The  State,  ex  rel.  City 

OF  Peru. 

Official  Bond. — Death  of  Surety  before  Approval. — That  an  official  bond 
was  not  approved,  or  that  the  officer  did  not  take  office  until  after  the  death 
of  a  surety  thereon,  or  an  irregularity  as  to  time  of  approval,  does  not 
affect  the  validity  of  the  bond  as  his  contract. 

Same. — Pleading. — Surety. — In  a  complaint  on  an  official  bond  against  the 
sureties,  it  is  not  necessary  to  allege  that  the  officer  took  the  oath  of  of- 
fice, if  it  appear  that  he  entered  upon  the  duties  of  the  office,  and  when 
so  acting  broke  any  of  the  conditions  of  the  bond. 

Same. — Demurrer. — (husefor. — A  demurrer  to  separate  breaches  of  a  bond, 
assigning  for  cause  that  the  allegations  thereof  do  "not  entitle  the 
plaintiff  to  the  relief. sought,-'  raises  no  question,  and  may  be  overruled 
without  error. 

Same. — CUi^a. —  Vacancies  in  Office. — City  Treasurer. — Where  the  council  de- 
clares the  office  of  treasurer  vacant,  and  appoints  one  to  fill  the  vacancy, 
the  treasurer  acquiescing,  £he  appointee  becomes  treasurer  defactOj  and 
the  fact  that  no  vacancy  existed  can  not  be  pleaded  by  his  sureties  to  a 
suit  for  breach  of  his  bond  for  failing  to  perform  his  duties  while  in  of- 
fice, or  failing  to  pay  over  money  belonging  to  the  city. 

Same. — Execution  by  Surety. — Oases  Followed. — That  a  surety  signed  an  of- 
ficial bond  upon  a  promise  of  the  principal,  not  fulfilled,  that  others  not 
named  in  the  bond  should  sign  it,  or  that  others  signed  as  sureties  later 
whose  names  were  not  in  the  bond,  is  no  defence;  the  doctrine  held  in 
reference  to  those  questions  in  Deardorff  v.  Foresmalfiy  2i  Ind.  481,  and 
JSiaUf  ez  reLy  v.  Pepperj  31  Ind.  76,  adhered  ta 

Prom  the  Miami  Circuit  Court. 

W,  E.  Mowbray,  for  appellants. 
f  IL  J.  Shirk  and  J.  Mitchell,  for  appellee. 
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Bi<ACK^  C. — This  was  aa  action  on  the  bond  of  James  G. 
Goldsmith,  as  treasurer  of  the  city  of  Peru,  against  said  Gt>ld- 
smith,  William  E.  Mowbray,  executor  of  the  will  of  George 
S.  Fenimore,  a  deceased  surety,  and  the  other  sureties.  Said 
executor  has  appealed,  giving  notice  to  his  co-defendants. 

The  assignment  of  errors  questions  the  action  of.  the  coart 
in  overruling  the  separate  demurrer'  of  said  executor  to  the 
complaint,  and  in  sustaining  demurrers  to  the  third,  fourth, 
fifth,  seventh  and  eighth  paragraphs  of  his  separate  answer. 

The  first  objection  urged  against  the  complaint  is  that  it 
does  not  state  the  date  of  the  death  of  said  Fenimore.  It  is 
alleged  that  he  died  after  the  execution  of  the  bond.  Execu- 
tion includes  delivery.  As  the  bond  was  approved  two  days 
after  the  date  of  the  signing  thereof,  the  7th  of  May,  1877, 
when  it  is  alleged  to  have  been  filed  with  the  common  coun- 
cil, it  is  contended  that  it  should  appear  that  the  death  did 
not  occur  until  after  the  approval.  And  counsel  for  appel- 
lants further  suggests  the  question  whether  the  bond  could 
take  effect  before  the  date  at  which  the  principal  was  entitled 
to  enter  upon  the  duties  of  the  office,  September  3d,  1877. 

li  is  claimed  by  counsel  for  appellee  that  it  appears  by  the 
complaint  that  the  death  was  after  the  approval.  Whether 
the  pleading  may  properly  be  so  construed  we  need  not  de- 
cide. The  question  is  not  whether  the  bond  could  take  effect 
for  the  purpose  of  rendering  the  sureties  liable  for  acts  done 
before  the  approval  of  the  bond.  The  officer  is  alleged  to 
have  entered  upon  the  duties  of  the  office  afl;er  the  approval, 
and  all  the  breaches  charged  are  alleged  to  have  occurred 
thereafter.  The  bond  is  a  contract  by  which  the  obligors  en- 
gaged at  the  time  of  its  execution  to  be  responsible  for  vio- 
lations of  official  duty  occurring  thereafl;er.  Upon  its  exe- 
cution it  became  in  force,  as  against  the  obligors,  for  the 
purpose  for  which  it  was  given.  If  there  was  a  violation  by 
the  principal  of  any  duty  for  the  faithful  performance  of  which 
the  bond  was  conditioned,  the  surety  would  be  liable  upon 
his  contract.     From  the  time  of  the  execution  of  the  bond 
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the  ijurety  and  his  estate  were  bound.  Here,  as  before  said, 
there  was  approval,  and  the  breaches  were  subsequent  thereto ; 
but,  indeed,  approval  of  an  official  bond  is  not  required  for 
the  benefit  or  protection  of  the  sureties ;  and  however  im- 
portant it  might  be  for  one  asserting  his  rights  as  an  officer 
to  show  his  compliance  with  the  requirements  of  law  for  in- 
duction into  office,  the  statutory  provisions  for  the  approval 
of  the  securities  given  by  him  will,  in  an  action  on  the  bond 
against  a  surety,  be  regarded  as  directory,  and  the  complaint 
thereon,  showing  a  breach,  will  not  be  bad  though  it  fail  to 
state  that  the  bond  was  approved.  The  fulfilment  of  the  pur- 
poses for  which  such  a  bond  is  required  by  law  should  not  be 
dependent  upon  the  acts  or  omissions  of  other  officers.  It  is 
sufficient,  however,  for  the  purposes  of  this  case,  to  say  that 
if  it  were  true  that  the  bond  was  not  approved  until  after  the 
death  of  a  surety  who  had  executed  it,  this  would  not  invali- 
date the  bond  as  his  contract,  Brandt  Sure.  &  Guar.,  sees. 
442,  et  seq.;  State  v.  Cromicdly  7  Blackf.  70 ;  StatCy  ex  rel,,  v. 
Blair,  32  Ind.  313. 

It  is  next  objected  that  the  complaint  docs  not  allege  that 
Goldsmith  took  an  oath  of  office,  or  that  an  oath  was  en- 
dorsed on  his  certificate  of  election,  or  that  a  certificate  of 
election  was  issued  to  him. 

A  certificate  of  election  is  but  evidence  of  title  to  an  office, 
and,  having  shown  that  the  principal  was  elected  and  entered 
upon  the  duties  of  the  office,  that  he  was  an  officer  de  facto, 
and  that,  by  official  misconduct,  he  violated  the  condition  of 
the  bond,  it  was  not  necessary  to  allege  that  he  took  the  oath 
of  office.  What  might  be  necessary  for  him  to  show  if  he 
were  asserting  his  right  to  the  office  is  not  now  in  question. 
Bansemer  v.  Mace,  18  Ind.  27;  Gase  v.  StaiCy  ex  reL,  69  Ind. 
4() ;  Brandt  Sure.  &  Guar.,  sec.  446. 

The  demurrer  to  the  complaint  stated  a  number  of  causes. 
In  argument  no  question  as  to  the  complaint  has  been  made 
except  under  the  first  and  fifth  causes.  We  have  noticed  all 
the  objections  made  under  the  first  cause,  which  was  that  the 
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complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  fifth  cause  was  thqs  stated :  "And  the  said  defendant 
further  demurs  severally  to  each  of  the.  allegations  on  the 
fourth  page  of  said  amended  complaint,  numbered  respectively 
1,  2,  3  and  4,  for  the  reason  that  said  several  allegations^  or 
cither  of  them^  does  not  entitie  the  plaintiff  to  the  relief  %(mghiP 

Counsel  in  argument  questions  one  of  the  four  breaches  as- 
signed in  the  complaint^  but  the  demurrer  failed  to  state  any 
ground  of  objection  to  a  single  breach  recognized  as  a  ground 
of  demurrer  by  statute ;  and,  regarded  as  a  demurrer  directed 
to  the  breaches  severally,  there  could  be  no  error  in  over- 
ruling it.  Kefmp  v.  Mitchell^  29  Ind.  163 ;  Porter  v.  WiUon,  35 
Ind.  348 ;  Goodall  v.  Mopley^  45  Ind.  355. 

No  sufficient  ground  of  objection  to  the  complaint  has  been 
suggested,  and  we  have  discovered  none. 

The  third  paragraph  of  said  executor's  answer  proceeded 
upon  the  theory  that  there  could  be  no  liability  of  his  testa- 
tor, because  he  died  on  the  18th  of  May,  1877,  and,  said  Mow- 
bray having  been  appointed  executor  of  his  will,  notice  of 
the  appointment  was  given  in  a  newspaper  printed  and  pub- 
lished in  said  county,  on  the  1st  of  August,  1877,  and  said 
Goldsmith  did  not  and  could  not  enter  upon  the  duties  of 
said  office  until  the  3d  of  September,  1877. 

We  think  that  what  has  been  said  in  discussing  the  de- 
murrer to  the  complaint  sufficiently  indicates  that  there  was 
no  error  in  sustaining  the  demurrer  to  this  paragraph  of 
answer. 

The  fourth  paragraph  relies  for  defence  upon  the  allegation 
that  there  was  no  approval  by  the  common  council  of  the 
sureties  named  in  the  bond  until  it  was  executed  and  filed 
with  the  city  clerk  on  the  9th  of  May,  1877.  No  want  of 
sufficiency  which  would  have  been  good  reason  for  the  dis- 
approval of  the  bond  by  the  council  is  alleged.  The  statute, 
R.  S.  1881,  sec.  3095,  provides  that  such  officer  shall  execute 
a  bond,  "  with  approved  security,"  in  such  penal  sum  as  the 
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common  council  shall  by  resolution  or  ordinance  order  and 
direct,  not  less  than  double  the  amount  of  the  estimated  tax- 
duplicate  of  the  current  year. 

It  is  thought  by  counsel  that,  from  the  words  "  approved 
security/'  it  should  be  inferred  that  the  security  presented 
with  the  bond  should  have  been  approved  before  the  execu- 
tion of  the  bond.  Such  inference  does  not  necessarily  arise 
from  the  language  of  the  statute ;  but  if  such  were  the  proper 
construction,  an  irregularity  as  to  the  time  of  approval  could 
not  affect  the  liability  of  the  sureties.  As  well  might  they 
claim  exemption  because  the  penal  sum  was  less  than  the 
minimum  prescribed.  A  surety  on  such  a  bond  can  not  be 
relieved  from  liability  merely  because  the  duty  of  examina- 
tion into  its  sufficiency  was  not  properly  performed  by  those 
upon  whom  it  is  enjoined  by  law. 

By  the  fifth  and  seventh  paragraphs  of  answer  it  was  sought 
to  show  that  on  the  7th  of  July,  1879,  in  the  temporary  ab- 
sence of  said  Goldsmith  from  said  city,  the  common  council 
unlawfully,  and  without  notice  to  him  or  his  sureties,  de- 
clared by  resolution  that  said  Goldsmith  had  abandoned  said 
office,  and  that  it  was  vacant,  and  appointed  a  successor  for 
the  unexpired -portion  of  said  Goldsmith's  term  of  office. 

By  section  3101,  R.  S.  1881,  it  is  provided  that  the  com- 
mon council  may  remove  such  an  officer  by  a  two-thirds  vote^ 
and  the  council  is  required  to  make  provision  in  the  by-laws 
and  ordinances  as  to  the  mode  in  which  charges  shall  be  pre- 
ferred and  the  hearing  of  the  same  had ;  and  by  section  3050^ 
R.  8.  1881,  the  council  is  empowered  to  fill  all  vacancies  ia 
such  office. 

The  action  of  the  council  in  this  case  did  not  purport  to  be 
a  removal  from  office,  but  was  a  declaration  of  a  vacancy 
therein.  The  resolution  adopted,  which  is  made  part  of  the 
answer,  stated  that  said  Goldsmith,  suddenly  and  without 
notice  to  the  city,  had  absented  himself,  some  days  before, 
from  said  office,  and  had  left  no  deputy  or  other  person  to 
transact  the  business  of  the  office ;  that  the  sureties  on  his  of- 
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ficial  bond  had  caused  an  examiQation  to  be  .^lade  of  the  books, 
accounts  and  vouchers  in  his  office^  which  had  resulted  in  find-, 
ing  that  there  was  a  large  deficit,  leading  to  the  conviction,  it 
was  stated,  that  he  was  a  defaulter,  and  had  absconded,  and 
had  vacated  his  said  office  by  abandonment.  And  it  was  de- 
clared  that  he  had  abandoned  it,  and  thata  vacancy  was  thereby 
caused  in  said  office,  and  that  it  was  the  right  and  duty  of  the 
common  council  to  fill  said  vacancy  by  appointment,  etc. 

If  the  facts  were  such  as  to  create  a  vacancy  the  council 
had  authority  to  fill  it  by  appointment.  When  an  appoint- 
ment  was  made  upon  the  assumption  that  there  was  a  vacancy, 
and  the  appointee  took  possession  of  the  office  without  oppo- 
sition, he  was  an  officer  de  facto.  If  Goldsmith  were  able  to 
show  that  he  had  not  abandoiied  the  office,  and  that  no  vacancy 
existed  when  the  appointment  was  made  to  fill  the  unexpired 
portion  of  his  term,  as  a  vacancy  had  not  been  judicially  de- 
clared, he  might  have  recovered  the  office  by  a  proper  pro- 
ceeding for  that  purpose.  Goldsmith  having  acquiesced  in 
the  action  of  the  council  in  declaring  a  vacancy  and  filling  it 
by  the  appointment  of  another,  such  appointee  must  be  re- 
garded as  an  officer  dejure.  Whether  in  defence  to  the  single 
breach  assigning  that  Goldsmith  voluntarily  abandoned  his- 
office,  without  appointing  a  deputy  or  in  any  manner  provid- 
ing for  the  transaction  of  the  business  of  his  office,  the  sure- 
ties might  show  that  there  was  in  fact  no  such  abandonment 
as  to  warrant  a  proper  declaration  of  a  vacancy,  need  not  be 
decided.  It  seems  plain  that  the  sureties  could  not  make  the 
action  of  the  council  an  excuse  for  the  principal's  failure  to 
perform  official  duties  while  in  possession  of  the  office,  or  his- 
refiisal  to  pay  over  money  belonging  to  the  city.  See  StaJUy 
ex  rd,j  V.  JoneSy  19  Ind.  356 ;  State  v.  TrusteeSf  etc,  5  Ind. 
K7;  State,  ex  rel.,  v.  AlleUy  21  Ind.  516. 

The  eighth  paragraph  of  answer  presents  the  question 
whether  one  who  has  executed  a  bond  as  surety  may  be  re- 
lieved from  liability  thereunder  on  the  ground  that  the  uame» 
of  sureties  who  signed  it  later  were  not  in  the  body  of  the 
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bond  when  he  iexecuted  it,  but  were  inserted  when  they  sev- 
erally signed  it.  The  question  is  also  presented  whether  a 
surety  on  a  bond  may  show,  in  defence  to  an  action  thereon, 
that  he  signed  the  bond  and  delivered  it  to  the  principal  upon 
an  agreement  between  him  and  such  surety  that  another  per- 
ison  not  named  in  the  instrument  should  be  procured  as  a 
surety  before  it  should  be  delivered  to  the  obligee,  and  that 
it  was  delivered  to  the  obligee  by  the  principal  without  his 
compliance  with  such  agreement,  and  was  received  by  the 
obligee  without  notice  of  the  condition  or  of  circumstances 
putting  him  on  enquiry.  That  the  surety  can  not  make  such 
<]efences  has  often  been  held,  but  counsel  ask  us  to  overrule 
the  cases  of  Deardorff  v.  Foresman,  24  Ind.  481,  and  State^ 
-ex  rel.,  v.  Pepper,  31  Ind.  76,  afid  the  many  cases  following' 
them,  and  to  go  back  to  the  doctrine  of  Pepper  v.  StaJte^  ex 
rel.,  22  Ind.  399. 

The  questions  should  be  regarded  as  finally  settled.  We 
iind  no  error. 

Per  Curiam. — It  is  ordered,  on  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 
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■CrrY. — Liability  fornot  Preventing  Unlawful  Uae  of  Streets, — Coasting, — Personal 
Injury. — A  municipal  corporation  is  not  liable  for  a  personal  injury  oc- 
casioned on  its  streets  by  persons  making  an  unlawful  use  of  its  streets, 
as  by  "  coasting.'^ 

Same. — Failure  to  Enforce  Laxos  and  Ordinances, — A  municipal  corporation 
is  not  liable  for  failure  to  exercise  governmental  powers,  as  for  failure  to 
enforce  the  State  laws  or  its  own  ordinances. 

Same. — Negligence  of  Police, — A  municipal  corporation  is  not  liable  for  the 
negligence  of  its  police  officers ;  they  are  not  its  agents,  but  are  public 
officers. 

•  From  the  Superior  Court  of  Tippecanoe  County. 
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J.  A.  SteiUy  B.  P.  Danidson  and  J,  O.  Damdaon,  for  appellant. 
T.  A,  Stiuirt  and  J,  B.  Ooffroth,  for  appellees. 

ElIiIOTT,  J. — The  principle  which  rules  this  case  is  the 
same  as  that  declared  in  Faulkner  v.  Oity  of  Aurora,  85  Iiid. 
130,  and,  if  that  case  is  correctly  decided,  this  appeal  must  be 
49U3tained.  The  case  referred  to  has  been  vigorously  assailed, 
bat  unsuccessfully,  for  reflection  has  strengthened  our  confi- 
dence in  the  correctness  of  the  conclusion  there  reached. 

The  adjudged  cases  concur  with  great  unanimity  in  hold- 
ing that  for  a  failure  to  exercise  governmental  powers  munici- 
pal corporations  are  not  liable.  They  are  not  liable  for  a 
failure  to  provide  appliances  for  extinguishing  fires,  nor  for 
a  fiiilure  to  supply  an  adequate  force  of  police  officers,  nor  for 
a  fiiilure  to  enforce  the  statutes  of  the  State,  or  the  by-laws 
of  the  corporation,  nor  even  for  a  failure  to  undertake  a 
municipal  work,  such  as  supplying  a  system  of  drainage. 
Bobinson  v.  City  of  Evan»mUey  87  Ind.  334 ;  Brinkmeyer  v.  CUy 
of  EvanaviUe,  29  Ind.  187;  2  Dillon  Munic.  Corp.,  sec.  754; 
Griffin  v.  Mayor,  etc.,  9  N.  Y.  456 ;  Hill  v.  Board,  etc.,  72  N. 
€.  55  (21  Am.  R.  451) ;  Bivera  v.  City  CouncU,  65  Ga.  376  (38 
Am.  R.  787)  ;  City  of  Logansport  v.  Wright,  25  Ind.  512 ;  Boll 
v.  CUy  of  Indianapolis,  52  Ind.  547 ;  Milla  v.  CUyofBroohlyn^ 
32  N.  Y.  489;  Hill  v.  City  of  Boston,  122  Mass.  344;  8.  C, 
23  Am.  R.  332.  The  wrong  charged  in  the  complaint,  and 
for  which  a  recovery  was  adjudged,  falls  within  this  principle. 
The  municipality  had  fully  discharged  its  duty  in  making  the 
street  safe,  and  it  was  only  made  unsafe  by  law-breakers,  who 
used  it  in  a  manner  prohibited  by  the  by-laws  of  the  cor- 
poration. The  wrong  was  not  in  the  city,  but  in  those  who 
improperly  and  wrongfully  used  the  street.  There  was  no 
breach  of  corporate  duty  on  the  part  of  the  municipal  author- 
ities, and  nothing  is  clearer  than  that  where  there  is  no  breach 
of  duty  there  is  no  actionable  negligence.  It  is,  indeed, 
logically  impossible  to  conceive'  actionable  negligence  as 
existing  without  some  breach  of  duty. 
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Unle&s  it  can  be  held  that  a  municipal  corporation  is  under 
a  duty  to  prevent  persons  from  using  its  streets  in  violation 
of  its  by-laws,  it  can  not  be  held  that  it  is  responsible  for  in- 
juries caused  by  coasters.  Granted  the  principle  that  a  mu- 
nicipal corporation  is  not  liable  for  a  failure  to  execute  the 
ordinances  of  the  corporation,  or  the  statutes  of  the  State^ 
nothing  can  bar  the  conclusion  that  it  is  not  responsible  for 
the  acts  of  persons  using  the  street  in  a  manner  prohibited  hy 
law  or  ordinance. 

Cities  are  held  liable  for  defects  Jn  streets  on  the  ground 
that  they  are  charged  by  law  with  making  and  keeping  them 
reasonably  safe  for  travel,  and  are  supplied  with  means  en- 
abling them  to  perform  this  duty.  The  right  to  recover  for 
injuries  caused  by  coasters  can  not  be  rested  on  this  principle, 
for  the  very  obvious  reason  that  no  corporate  duty  rests  on 
municipal  corporations  to  prevent  persons  from  breaking  the 
laws  and  making  the  streets  unsafe  by  the  mode  in  which  they 
use  them.  A  conclusion  which  would  make  a  city  liable  for 
the  acts  of  coasters  can  only  be  reached  by  assuming  that 
municipal  corporations  are  liable  for  a  failure  to  execute  the 
statutes  of  the  State  or  the  ordinances  of  the  corporation,  and 
this  assumption  can  not  be  made  unless  settled  principles  are 
disregarded. 

The  manner  in  which  a  highway  of  a  city  is  used  is  a  dif^ 
ferent  thing  from  its  quality  and  condition  as  a  street.  The 
construction  and  maintenance  of  a  street  in  a  safe  condition 
for  travel  is  a  corporate  duty,  and  for  a  breach  of  such  a  duty 
an  action  will  lie ;  but  making  and  enforcing  ordinances  reg- 
ulating the  use  of  streets  brings  into  exercise  governmental^ 
and  not  corporate,  powers,  and  the  authorities  are  well  agreed 
that  for  a  failure  to  exercise  legislative,  judicial  or  executive 
powers  of  government,  there  is  no  liability. 

The  police  officers  of  a  city  are  not  its  agents  or  servants, 
and  it  is  not  responsible  for  their  negligence.  This  doctrine 
is  strongly  stated  by  Judge  Dillon,  and  he  supports  his  text 
by  an  unbroken  array  of  authorities.     2  Dill.  Munic.  Corp., 
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sec.  773.  If  police  officers  are  not  the  agents  or  servants  of 
the  municipality,  then  it  is  legally  impossible  that  for  their 
negligence  there  should  be  corporate  responsibility. 

It  is  only  upon  the  rule  of  respondeat  superior  that  corpora- 
tions are  liable  for  the  wrongs  of  those  who  are  engaged  in 
the  conduct  of  municipal  afiairs.  Judge  Dillon  says:  ^' It 
may  be  observed,  in  the  next  place,  that  when  it  is  sought  to 
render  a  municipal  corporation  liable  for  the  acts  of  servants 
or  agents,  a  cardinal  inquiry  is,  whether  they  are  the  ser- 
vants or  agents  of  the  corporation."  2  Dill.  Munic.  Corp., 
sec.  772.  This  consideration  marks  the  distinction  between 
cas&s  such  as  the  one' in  hand  and  actions  for  injuries  caused 
by  obstructions  or  defects  in  streets,  for  officers  in  charge 
of  streets  are,  within  the  scope  of  their  authority,  agents 
of  the  corporation,  and  for  their  acts  the  municipality  is  re- 
sponsible ;  while  officers  appointed  to  execute  the  laws  and 
ordinances  are  not  agents  engaged  in  corporate  duties,  but 
are  public  officers  appointed  at  the  command  of  the  Legisla- 
ture by  the  corporate  authorities.  There  is  no  more  reason 
for  holding  cities  responsible  for  the  wrongs  of  police  officers 
than  there  is  for  holding  counties  or  townships  responsible  for 
the  torts  of  sherifis  and  constables. 

Judgment  reversed. 


No.  9787. 

BoABD  OP  Commissioners  of  Scott  County  v.  McFAJDi>Bif ,  149  540 

Executor. 

Clebk  op  CiRCinT  Court. — Successor  in  Officc^DiUiea  and  JUabiliiUs  as  to 
Money  Beeeived^'-Offlcial  Bond.— Deputy.— It  is  the  duty  of  the  clerk  of 
the  circait  court  in  each  county,  at  the  expiration  of  his  term  of  office, 
under  section  5850,  B.  S.  1881,  to  pay  over  all  moneys  remaining  in  his 
hands  as  sach  clerk,  to  his  successor  in  office,  and,  upon  such  payment, 
he  will  be  released  from  liability  therefor,  and  his  successor  and  his 
sureties  will  be  chargeable  therewith;  and  the  rule  will  not  be  dil- 
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ferent  where  the  successor  was  the  deputy  of  the  outgoing  clerk,  and,  as 
such  deputy,  received  the  moneys  in  controversy,  if  it  appear  that  h» 
still  had  such  moneys  in  his  hands  when  he  qualified  as  such  successor 
and  took  possession  of  the  office. 

From  the  Scott  Circuit  Court, 

C.  L.  Jeioett  and  H.  E.  Jewett,  for  appellant. 
W.  K.  Marshall  and  W.  Trulock,  for  appellee. 

HowK,  C.  J. — This  was  a  claim  filed  by  the  appellant  against 
the  appellee,  as  the  executor  of  the  last  will  of  John  H.  Mc- 
Fadden, deceased,  for  the  recovery  of  cei-tain  money  alleged 
to  have  been  received  by  the  decedent,  while  clerk  of  the  Scott 
Circuit  Court,  for  the  use  of  the  appellant,  and  not  accounted 
for.  The  cause  was  put  at  issue,  and  a  trial  by  the  court  re- 
sulted in  a  finding  for  the  appellee,  the  defendant  below.  Over 
appellant's  motion  for  a  new  trial,  and  its  exception  saved,  the 
court  rendered  judgment  in  accordance  with  its  finding. 

The  only  error  assigned  by  appellant  in  this  court  is  the 
overruling  of  his  motion  for  a  new  trial ;  and  in  this  motion 
the  only  causes  assigned  for  such  new  trial  were  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law. 

To  the  appellant's  claim  the  appellee  answered  in  two  para- 
graphs, of  which  the  first  wa.s  a  general  denial.  In  the  sec- 
ond paragraph  of  his  answer  the  appellee  alleged,  in  substance, 
that  his  testator,  John  H.  McFadden,  in  his  lifetime,  fully 
paid  to  Newton  M.  Wilson,  who  was  his  successor  in  the  of- 
fice of  the  clerk  of  the  Scott  Circuit  Court,  all  the  moneys 
demanded  of  the  testator's  estate,  in  the  appellant's  claim 
against  such  estate.  To  this  second  paragraph  of  answer  the 
appellant  replied  by  a  general  denial. 

The  single  question  presented  for  our  decision  by  the  rec- 
ord of  this  cause,  and  the  appellant's  assignment  of  error 
thereon,  may  be  thus  stated :  Is  there  legal  evidence  appear- 
ing in  the  record  which  tends  to  sustain  the  finding  of  the 
trial  court  on  every  material  point?  If  this  question  must  be 
answered  in  the  affirmative,  as  we  think  it  must,  then  the 


NOVEMBER  TERM,  1882.  335. 


Board  of  Commissioners  of  Scott  County  r.  McFadden,  Executor. 


judgment  below  must  be  affirmed,  even  though  it  might  seem 
to  us  that  a  different  conclusion  might  have  been  reached. 
The  evidence  is  properly  in  the  record,  and  there  is  but  little, 
if  any,  conflict  therein.  It  showed  that  appellee's  testator 
was  the  clerk  of  the  court  below  from  July  29th,  1875,  until 
March  19th,  1877,  during  all  which  time  Newton  M,  Wilson, 
as  his  deputy,  had  almost  the  entire  charge  and  control  of  the 
clerk's  office  and  the  business  thereof;  that  his  deputy,  Wil- 
son, was  duly  elected  as  his  successor,  and  commissioned  as- 
suoh  clerk  for  the  term  of  four  years  from  Margh  19th,  1877,, 
and  on  that  day  qualified  and  entered  upon  the  discharge  of 
the  duties  of  his  office ;  and  that,  during  the  term  of  office 
of  appellee's  testator,  the  appellant  had  a  judgment  in  the: 
court  below  against  Henry  K.  Wardle  and  others,  on  which 
the  judgment  defendants  made  payments  into  the  clerk's  of- 
fice amounting  in  the  aggregate  to  the  sum  of  $1,128.13,  which 
payments  constituted  the  claim  in  suit  in  this  case. 

On  the  trial  of  the  cause  Newton  M.  Wilson  testified  as  a 
witness  for  appellee,  in  substance,  as  follows : 

"  I  was  clerk  of  the  Scott  Circuit  Court  from  the  19th  day 
of  March,  1877 ;  before  that  time  I  was  deputy  clerk  under 
John  H.  McFadden ;  payments  were  made  on  the  judgment 
of  the  Commissioners  of  Scott  County  vs.  Henry  K.  Wardle 
and  others,  by  various  persons  called 'the  bondsmen  ^;  Mr. 
McFadden  was  never  in  the  office  when  any  payments  were 
made  on  this  judgment,  so  far  as  I  can  remember;  payments 
were  made  partly  in  money  and  partly  in  county  orders ;  I 
had  the  money  and  the  orders  in  my  possession  after  March 
11th,  1877 ;  I  had  it  all  in  my  possession  after  I  became  clerk ; 
I  paid  jf350  to  Charles  L.  Jewett,  attorney  for  plaintiff,  after 
I  became  clerk,  and  he  receipted  for  it  on  the  judgment 
docket;  I  paid  him  in  county  orders;  C.  L.  Jewett  demanded 
the  money  and  orders  of  me  before  this  suit  was  brought;  I 
paid  him  the  $350  on  the  11th  of  September,  1879,  by  order 
of  the  hoard  of  commissioners  of  Scott  county;  I  collected- 
money  and  county  orders  on  this  judgment  after  my  own  tovm 
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as  clerk  began ;  none  of  the  money  or  orders  collected  by  me 
while  deputy  clerk  ever  went  into  the  hands  of  John  H.  Mc- 
Fadden personally ;  I  received  what  orders  and  money  were 
paid  me  on  the  judgment  during  McFadden's  time  as  clerk^as 
his  deputy;  did  not  enter  any  credit  on  the  judgment  at  the 
time  they  were  made  as  I  recollect  it ;  when  my  term  began 
I  still  had  the  orders  in  my  possession  in  a  safe;  the  safe  was 
my  private  property ;  I  also  had  the  money^  though  I  may 
have  used  some  of  it  in  making  change ;  don't  think  I  had 
spent  any  of  it;  if  I  did  not  have  the  identical  money  I  had 
the  amount;  if  I  paid  out  any  in  making  change  I  held  the 
proper  amount;  when  my  term  of  office  began  I  made  no  set- 
tlement or  adjustment  of  this  matter  with  McFadden;  what 
was  in  the  safe  remained  there  and  what  was  in  my  pocket 
remained  there ;  I  made  no  settlement  with  McFadden  as  re- 
tiring clerk,  nor  with  myself  as  his  deputy ;  outside  of  the 
sum  of  $350  paid  to  Jewett,  none  of  the  money  or  orders 
have  ever  been  paid  to  the  plaintiff;  I  kept  the  safe  in  the 
clerk's  office  and  the  county  orders  in  the  safe ;  the  safe  was 
in  the  office  while  I  was  deputy  clerk,  bought  with  my  own 
money  and  placed  in  the  office  as  my  own  private  property  be- 
fore this  money  and  these  orders  were  paid,  and  while  I  was 
deputy ;  I  don't  know  how  much  of  the  money  I  kept  in  my 
pocket  and  in  the  safe;  the  orders  I  paid  Mr.  Jewett  were 
some  of  the  same  ones  that  were  paid  to  me  by  the  bondsmen ; 
I  had  not  exchanged  for  others ;  I  had  not  used  the  money 
paid  to  me  to  buy  county  orders ;  I  do  not  know  that  I  had 
the  identical  money  which  was  paid  to  me  on  hand  when  I 
became  clerk ;  I  may  have  paid  out  some  of  it  or  given  it 
out  in  making  change ;  I  carried  the  money  the  same  as  I 
carried  other  money ;  *  *  I  had  the  amount  of  money  I  had 
been  paid ;  that's  as  far  as  I  can  say ;  I  do  not  remember  of 
paying  out  any  of  the  identical  money  until  I  became  clerk; 
after  my  term  as  clerk  began  I  collected  more  money  and 
more  county  orders  on  the  judgment;  I  do  not  know  whether 
the  orders  I  paid  Mr.  Jewett  were  the  same  orders  paid  to  me 
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as  deputy  clerk  while  McFadden  was  clerk  or  not ;  I  had  the 
money  and  orders  in  my  possession  to  the  amount ;  McFad- 
den took  no  part  in  the  management  of  the  office  while  clerk ; 
I  had  entire  control  of  the  office  as  his  deputy ;  when  1  be- 
<»me  clerk  the  money  and  orders  were  in  my  possession  as 
deputy  and  I  kept  them." 

Upon  the  evidence  of  Wilson  alone  it  seems  to  us  that  the 
trial  court  was  fully  authorized  to  find  and  decide  that  he 
only  was  liable  to  the  appellant  for  the  money  sued  for^  and 
that  the  estate  of  his  predecessor  in  office^  upon  the  &cts  tes- 
tified to  was  not  liable  therefor.  If  the  money  and  orders 
mentioned  in  Wilson's  evidence  never  went  into  the  personal 
possession  of  his  predecessor  in  office^  but  were  in  the  possession 
of  Wilson  as  clerk,  at  and  after  the  commencement  of  his  term 
of  office,  he  became  as  fully  liable  therefor,  and  his  predecessor 
became  as  fully  discharged  from  such  liability,  as  would  have 
been  the  case  if  his  predecessor  had  formally  turned  over  and 
paid  to  him,  as  such  clerk,  such  money  and  orders.  Where 
moneys  are  paid  to  and  received  by  the  clerk  of  the  court  on 
judgments  therein  rendered,  the  clerk  is  liable  therefor  in  his 
official  capacity ;  and,  therefore,  at  the  expiration  of  his  term 
of  office,  if  such  moneys  have  not  been  paid  to  the  person  who 
is  entitled  to  demand  and  receive  the  same,  it  is  his  duty,  we 
think,  to  pay  over  and  deliver  such  moneys  to  his  successor 
in  office.  For  moneys  thus  received  from  the  outgoing  clerk, 
his  successor  and  his  sureties,  under  a  fair  construction  of  sec. 
5850,B.  S.  1881,  will  be  liable  onhisofficial  bondto  the  person 
or  persons  entitled  thereto,  to  the  same  extent  as  they  would 
have  been  liable  if  the  judgment  defendants  had  paid  such 
moneys  directly  to  such  successor.  It  can  make  but  little 
difference  in  the  legal  aspects  of  the  case,  as  it  seems  to  us, 
whether  the  outgoing  clerk  formally  pays  such  moneys  to 
his  successor,  or  the  successor  having  already,  as  in  this  case, 
the  possession  of  such  moneys,  qualifies  and  takes  possession 
of  the  office.  In  the  latter  case,  immediately  upon  taking 
Vol.  88.-22 
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possession  of  his  office  as  clerk^  Wilson  became  lawfully  en- 
titled to  the  possession  of  the  money  and  orders  then  in  his- 
hands,  as  against  his  predecessor ;  and  in  such  case  it  must 
be  that  the  latter  was  discharged  from  liability  therefor.  The 
motion  for  a  new  trial  was  correctly  overruled. 
.    The  judgment  is  affirmed  with  costs. 


No.  9440. 

BuNNELi*  V,  Studebaker  et  al. 

124  ^  EviDEKCE. — Declaratwns.—Res  GcsIcr.— Ownership. — Su it  against  8.  and  H.  for 

88  3^!  the  conversion  of  property.    H.  made  default ;  the  defence  of  S.  was 

that  he  had  borrowed  the  property  of  H.  and  returned  it  to  him  without 

knowledge  of  the  plaintiff's  claim  of  ownership. 
Held,  that  the  statements  of  H.,  while  in  possession  as  owner,  made  in  the- 

absence  of  the  plaintiff,  that  he  owned  the  property,  and  showing  the 

circumstances  under  which  and  why  S.  obtained  it  from  him,  were  proper 

evidence. 
Supreme  Court. — Evidence, —  Harmka  Error, — ^The  exclusion  of  proper 

evidence,  which  could  not  have  changed  the  result,  b  a  harmless  error 

and  will  not  reverse. 
Witness.  —  CompeUncy,  —  Fraud, —  Sale, —  Ckmsjpiraty. —  Evidence, —  Where- 

there  is  evidence  of  a  conspiracy  to  defraud  a  third  person  by  the  sale  of 

a  chattel,  the  vendor  is  a  competent  witness  to  impeach  the  title  of  hi» 

vendee. 
Bill  op  Exceptions.— Cfaete. — Rnrfice.— Where  a  motion  to  tax  costs  i» 

not  brought  into  the  record  by  bill  of  exceptions,  no  question  thereoa 

can  be  made  in  the  Supreme  Court  « 

From  the  Cass  Circuit  Court. 

M,  Winfield  and  Q,  A.  MyerSy  for  appellant. 
8.  T.  McOonnell  and  iJ.  Magee,  for  appellees. 

Bicknell,  C.  C. — This  was  an  action  by  the  appellant 
against  the  appellees  to  recover  damages  for  unlawfully  taking^ 
and  converting  to  their  own  use  the  plaintiff's  sorrel  mare. 
The  defendant  Hodge  was  defaulted.  Studebaker  answered 
by  a  general  denial.     The  plaintiff  claimed  the  mare  by  pur- 
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chase  from  Holdridge,  to  whom  it  was  alleged  that  Hodge 
had  sold  her. 

The  defenoe  was  substantially  that  Studebaker  found  Hodge 
in  possession  of  the  mare^  claiming  to  be  her  owner ;  that 
he  borrowed  the  mare  from  Hodge  to  ride  home^  and  re- 
turned her  to  him  before  suit  brought^  without  having  any 
knowledge  of 'plain tiflF's  claim.  The  case-was  tried  by  jury 
four  times;  at  the  second  of  these  trials  the  jury  disagreed^ 
in  all  the  others  damages  were  assessed  against  Hodge, 
with  a  verdict  for  the  defendant  Studebaker.  Judgment  wa» 
rendered  for  Studebaker  at  the  last  of  these  trials,  over  a  mo- 
tion for  a  new  trial  by  the  plaintiff,  and  the  plaintiff  appealed^ 
The  errors  assigned  are :  Overruling  the  motion  for  a  new 
trial,  and  overruling  plaintiff's  motion  to  tax  certain  qost& 
against  the  defendants,  and  to  strike  out  part  of  the  costs. 

The  first  four  reasons  for  a  new  trial  are  that  the  verdict 

* 

is  not  sustained  by  and  is  contrary  to  the  evidence  and  the 
law.  But  there  was  evidence  tending  to  sustain  the  verdict; 
a  mere  conflict  in  the  testimony  will  not  warrant  a  new  trial* 
WcUker  V.  Beggs,  82  Ind.  45. 

The  fifth,  sixth,  eighth,  ninth  and  tenth  reasons  for  a  new 
trial  allege  error  of  the  Court  in  permitting  the  defendant 
Studebaker  to  prove  the  declarations  of  Hodge,  while  in  pos- 
session, as  to  the  ownership  of  the  mare,  and  in  reference  to 
the  matters  in  controversy,  said  declarations  having  been  made 
in  the  absence  of  the  plaintiff,  and  afler  the  date  of  the  alleged . 
sale  of  the  mare  by  Hodge  to  Holdridge*  These  reasons  are 
considered  together  by  the  appellant  in  his  brief,  and  may  be 
so  considered  here. 

Hodge  was  defaulted ;  he  was  no  longer  defending.  The 
effort  of  the  plaintiff  was  to  show  a  corrupt  combination  be- 
tween Hodge  and  Studebaker  to  put  the  mare  out  of  the  reach 
of  the  plaintiff,  who  claimed  the  mare  as  owner.  Th^  nature 
of  Studebaker's  defence  has  been  already  stated.  Hodge  was 
a  competent  witness  for  hiip  to  prove  his  Entire  defence,  and 
the  declarations  of  Hodge,  made  while  he  was  in  possession 
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of  the  mare,  were  competent.  The  possession  and  use  of  the 
mare  by  Hodge  in  cultivating  the  farm  were  prima  facie  evi- 
dence of  ownership  at  that  time,  and  the  declarations  of  a 
party  in  possession  that  he  holds  as  owner  are  competent  evi- 
dence as  part  of  the  res  gedoi,  and  the  conversations  between 
Hodge  and  Studebaker  as  to  the  ownership  of  the  mare,  and 
showing  the  circumstances  under  which  Studebaker  took  the 
mare  and  the  purpose  for  which  he  took  her,  were  competent 
to  be  proved  by  anybody  who  heard  them  during  the  con- 
tinuous possession  of  the  mare  by  Hodge  as  owner.  There 
was  evidence  that  Studebaker  did  not  know  that  any  one  other 
than  Hodge  was  claiming  the  mare  when  he  borrowed  her, 
and  that  he  returned  the  mare  to  Hodge,  and  there  was  no 
evidence  that  Studebaker  was  in  possession  of  the  mare  when 
the  suit  was  commenced.  There  was  evidence  tending  to  show 
that  the  alleged  sale  of  the  mare«to  Holdridge  was  a  sham  sale 
to  defraud  Hodge's  wife;  Hodge  seems  to  have  continued  in 
possession  of  the  mare.  Even  if  the  jury  came  to  the  con- 
clusion that  the  plaintiff  really  owned  the  mare,  it  does  not 
appear  that  he  sustained  any  damage  by  Studebaker  riding 
the  mare  home  and  returning  her  to  Hodge  before  suit  brought. 
We  think  there  was  no  error  in  admitting  the  declarations 
under  consideration. 

As  to  the  seventh  reason  for  a  new  trial,  even  if  the  decla- 
rations of  Hodge,  offered  to  be  proved  by  Hodge's  former 
wife,  were  admissi  ble  against  Studebaker,  the  exclusion  thereof 
was  a  harmless  error.  The  admission  of  them  could  not  have 
changed  the  result  of  the  trial. 

The  eleventh  reason  for  a  new  trial  was  that  Studebaker 
was  permitted  to  prove  by  Hodge  that  there  was  no  valid 
sale  to  Holdridge.  Ordinarily,  a  man  is  not  permitted  to  im- 
peach the  title  of  his  vendee,  but  there  is  an  exception  to  that 
where  ftiere  is  evidence  of  a  conspiracy  or  combination  to  de- 
fraud a  third  person.  Kennedy  v.  Divine^  77  Ind.  490.  There 
was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  second  error  assigned,  to  wit,  overruling  a  motion  to 
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tax  oertain  costs  to  the  defendant,  etc.,  presents  no  question 
for  consideration,  because  the  motion  is  not  made  part  of  the 
record  by  bill  of  exceptions.  Jamieson  v.  Board,  etc,,  56  Ind. 
466.  There  is  no  available  error  in  the  record.  The  judg- 
ment ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment^  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  10,837. 
Burst  v.  The  State. 

Cbdokal  IjAW.—AssiffnmeTU  of  Error, — In  the  absence  of  an  assignment 
of  error,  in  criminal  as  well  as  civil  causes,  no  question  is  presented  foi 
the  decision  of  the  Supreme  Court,  and  the  appeal  will  be  dismissed. 

From  the  Perry  Circuit  Court. 

W.  Henning  and  H.  J.  May,  for  appellant. 

F.  T.  Hordf  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

HoWK,  C.  J. — In  this  case  the  counsel  of  the  State  tnake  the 
point  that  the  appellant  has  not  entered  upon  the  record  ^'  a 
specific  assignment  of  all  errors  relied  upon/'  andthat^  in  the 
absence  of  such  an  assignment  of  errors,  no  questions  are  pre- 
sented by  this  appeal  for  the  decision  of  this  court.  This  point 
is  well  made  and  must  be  sustained.  In  criminal  as  well  as 
in  civil  causes,  the  assignment  of  errors  constitutes  the  appel- 
lant's complaint  or  cause  of  action  in  this  court.  By  such  ao 
assignment  alone  this  court  is  lawfully  informed  of  the  sup- 
posed errors  whereof  the  appellant  complains,  and  of  the 
grounds  whereon  he  asks  for  the  reversal  of  the  judgment  be- 
low. Elder  v.  Sidwell,  66  Ind.  316 ;  Pruitt  v.  Edinbwrgy  do., 
Turnpike  Go.y  71  Ind.  244;  Deputy  v.IM,  85  Ind.  75. 

For  the  want  of  an  assignment  of  error  the  appeal  in  this 
case  is  dismissed,  at  appellant's  costs. 
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KiNSEY  ET  AL.  V.   SaTTERTHWAITE. 

Bill  of  Exceptions. — Practice. — Exceptions  must  be  reduced  to  writing  at 
the  term  at  which  they  are  taken,  unless,  at  that  term,  furtlier  time  be 
giTen. 

BouNDARiiiS. — Entabliahment  of  Lines  by  Agreemerd  and  Occupancy. — Fences. — 
Evidence. — Notice  to  Purchasers. — Owners  of  conterminous  lands  may,  by 
oral  agreement  and  occupancy,  so  fix  the  boundary  line  between  their 
lands  as  to  bind  themselves;  and  if  such  line  be  marked  by  a  fence,  and 
each  occupies  to  the  fence,  it  will  be  notice  to  purchasers. 

DEED.—Deacripti&n.—Construdion.-'Survey.^  A  deed  describing  the  lands  con- 
veyed as  **  the  north  half  of  the  southwest  undivided  quarter  of  section," 
etc.,  means  the  half,  in  quantity,  of  the  quarter  section,  and  not  the  north 
half  as  determined  by  the  survey  of  the  U.  S.  Government 

From  the  Huntington  Circuit  Court. 

J.  C,  Branyan,  C.  W.  Watkina  and  M,  L,  Spencer,  for  ap- 
pellants. 

J.  B.  Kenner  and  8.  M.  Sayler,  for  appellee.   • 

MouRis,  C, — This  is  an  appeal  from  a  survey.  The  ap- 
pellee alleges  in  his  complaint  that  he  is  the  owner  of  the  south 
lialf  of  the  southwest  quarter  of  section  twenty-six,  in  town- 
ship twenty-seven  north,  of  range  eight  east,  in  Huntington 
<50unty,  Indiana,  containing  723^^^^  acres  more  or  less;  that 
«aid  south  half  of  said  quarter  section  is  the  full  half  of  the 
whole  number  of  acres  in  said  quarter,  which  is  1 45  -f^  acres, 
and  is  not  the  half  thereof  according  to  the  government  sur- 
vey. It  is  alleged  that  at  a  time  prior  to  the  1st  day  of  No- 
vember, 1852,  John  W.  Thomas,  who  then  owned  said  frac- 
tional quarter  section,  intending  to  divide  the  same  equally 
between  his  two  sons,  James  Thomas  and  William  Thomas, 
<5onveyed  to  the  said  James,  on  the  21  st  day  of  July,  1849, 
the  north  half  of  the  number  of  acres  in  said  quarter  section, 
by  the  following  description,  to  wit :  The  north  half  of  the 
southwest  fractional  quarter  of  section  twenty-six,  in  town- 
ship twenty-seven  north,  of  range  eight  east,  intending  to 
convey  thereby  the  north  72  r^  acres  of  said  quarter  section. 
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It  is  further  alleged  that  on  the  1st  day  of  November,  1852^ 
the  said  John  W.  .Thomas  conveyed  to  said  William  Thomas 
the  south  half  of  said  quarter  section,  containing  72  ^q*^^  acres 
nior6  or  less ;  that  the  said  James  and  William  Thomas,  agree- 
ing with  the  said  John  Thomas  and  with  each  other,  that  the 
boundary  line  between  said  tracts  should  be  so  located  as  to 
give  each  of  them  an  equal  number  of  acres,  fixed  the  same 
accordingly,  and  placed  upon  a  large  part  of  said  line  a  fence, 
which  still  remains  in  its  original  position ;  that  the  plaintiff, 
and  those  under  whom  he  holds,  have  cleared  the  land  up  to 
a  portion  of  said  line  so  agreed  upon  and  indicated  by  said 
fence,  which  was  located  and  the  improvements  made  more 
than  twenty  years  ago ;  that  the  defendants  claim  the  north 
half  of  said  fractional  quarter,  as  the  same  should  be  deteV- 
mined  by  the  rules  governing  the  surveys  of  public  lands,  and 
claim  the  ownership  of  a  strip  eight  and  a  half  rods  wide, 
lying  on  and  along  the  south  side  of  said  agreed  boundary 
line,  the  whole  length  of  said  quarter,  east  and  west,  and  pro- 
ceeded, in  June,  1879,  to  have  the  same  surveyed  by  the  sur- 
veyor of  Huntington  county,  in  accordance  with  their  claim, 
whereby  the  plaintiff  is  wronged  out  of  8  J  acres  of  land.  The 
prayer  is  that  the  survey  be  set  aside  and  that  the  appellee's 
title  to  the  south  half  of  said  quarter  in  quantity  and  number 
of  acres  be  quieted,  etc. 

The  surveyor,  who  was  made  a  defendant,  answered,  admit- 
ting the  survey,  and  asking  to  be  discharged.  The  other  de- 
fendants answered  by  a  general  denial,  with  an  agreement  that 
all  defences  might  be  given  in  evidence  under  it. 

The  cause  was  submitted  to  the  court  for  trial,  at  its  Octo- 
ber term,  1880,  and,  after  hearing  the  evidence,  the  court  took 
the  case  under  advisement  until  the  next  term,  at  which  term 
it  found  in  favor  of  the  plaintiff  below. 

The  appellant  then  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  final  judgment  rendered  in  favor  of  the  appel- 
lee, giving  the  appellants  sixty  days  within  which  to  file  a 
bill  of  exceptions.     Within  the  time  limited  the  appellants 
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filed  their  bill  of  exceptions,  containing  the  evidence  given  Id 
the  cause. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  a» 
error.  The  appellants  insist  that  the  court  below  erred  in 
admitting  certain  testimony  over  their  objections,  and  to  the 
admission  of  which  they  excepted  at  the  time.  But  no  ex* 
ceptions  to  the  admission  of  testimony  upon  the  trial  has  been 
properly  preserved.  The  record  shows  that  the  appellants 
objected  to  the  oral  testimony  of  several  witnesses;  that  their 
objections  were  overruled,  the  testimony  admitted  by  the 
court,  and  exceptions  taken  at  the  time.  But  it  is  also  shown 
by  the  record  that  this  occurred  at  the  October  term  of  said 
court,  1880,  and  that  no  time  was  given  at  that  term  to  re- 
duce those  exceptions  to  writing,  nor  was  any  bill  of  excep- 
tions filed  at  that  term.  The  law  requires  that  the  exceptions 
be  reduced  to  writing  at  the  term  at  which  they  are  taken,  un- 
less time  be  given  at  that  term  to  reduce  them  to  writing. 
Time,  in  such  cases,  can  not  be  given  at  a  subsequent  term. 
Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  110;  Sohn  v.  Marion^ 
etc,,  G.  R.  Co.,  73  Ind.  77.  The  only  question  properly  re- 
served is,  is  the  finding  of  the  court  sustained  by  sufficient 
evidence  ? 

It  appears  from  the  evidence  that  John  W.  Thomas,  from 
whom  all  parties  derive  title,  owned  the  southwest  fractional 
quarter  of  section  26,  in  township  27  north,  of  range  8  east, 
in  Huntington  county,  Indiana ;  that  on  the  21st  day  of  July, 
1849,  John  W.  Thomas  and  wife  conveyed  to  their  son,  James 
Thomas,  a  part  of  said  fractional  quarter  by  the  following 
description :  "  The  north  half  of  the  ^uthwest  undivided 
quarter  of  section  26,  township  27  north,  of  range  8  east  ;'* 
that  on  the  1st  day  of  November,  1852,  the  said  John  W. 
Thomas  and  wife  conveyed  a  part  of  said  fractional  quarter 
to  their  son,  William  Thomas,  by  the  following  description, 
to  wit :  "  The  south  half  of  the  southwest  quarter  of  section 
26,  township  27  north,  of  range  8  east." 

The  appellee  claims,  through  several  intermediate  convey- 
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anoes,  tlie  land  conveyed  by  John  W.  Thomas  and  wife  to 
William  Thomas^  the  description  in  each  of  said  conveyances 
being  substantially  the  same.  It  is  also  shown  by  the  evidence 
that  the  appellants  claim  the  land  conveyed  by  John  W. 
Thomas  to  James  Thomas^  by  intermediate  conveyances,  the 
description  in  each  being  the  same  as  in  the  deed  from  John 
W.  Thomas  to  James  Thomas,  except  that  in  the  subsequent 
deeds  the  word  ^^  undivided "  is  omitted.  It  is  also  shown 
that  in  1854,  after  the  conveyances  had  been  made  by  John 
W.  Thomas  to  his  sons  James  and  William,  they  engaged  a 
surveyor  by  the  name  of  Calvert  to  run  a  line  east  and  west 
through  said  quarter,  so  as  to  divide  the  same  into  equal  parts^ 
it  being  their  understanding  that  their  fiither  had  conveyed 
the  same  number  of  acres  to  each.  The  line  was  run,  and  a 
fence  extending  fifty  rods  was  built  by  the  brothers  on  said 
line,  and  each  made  improvements  on  his  half  of  the  land^ 
extending  to  said  fence,  as  the  boundary  between  them. 

James  Thomas  testified  that  his  father  intended  to  give  to 
him  and  to  his  brother  William  equal  parts  of  said  quarter^ 
and  that  they  both  so  understood  it,  and  that  the  deeds  did, 
in  &ct,  convey  to  each  the  same  quantity  of  land,  and  thsif 
said  line  was  run  in  accordance  with  that  understanding;  that 
each  claimed  to  said  fence,  and  that  since  he  conveyed  his  part 
to  E}arly  Kinsey  it  has  been  claimed  to  said  fence.  He  fur- 
ther testified  that  he  sold  to  Kinsey  72^^  acres,  at  so  much 
per  acre.  This  is  denied  by  Kinsey.  James  Thbmas  further 
testified  that  said  fence,  built  by  him  and  his  brother  on  the 
line  established  by  Calvert,  was  standing  when  he  sold,  and 
the  land  cleared  up  to  the  fence  on  both  sides  and  cultivated 
by  him  and  his  brother.  He  cultivated  to  the  fence  on  the 
north  side  and  his  brother  to  the  fence  on  the  south  side. 

William  Thomas'  testimony  was  substantially  the  same  as 
that  of  James  Thomas.  There  was  some  conflicting  testimony 
— some  opposed  to  that  introduced  by  the  appellee,  and  some 
in  corroboration  of  it. 

The  appellee  testified  that  he  had  known  the  land  ever 
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4since  1850;  that  the  line  run  by  Calvert  had  never  been  ques- 
tioned until  1878,  when  Kinsey  said  it  had  not  been  recorded 
and  that  he  wanted  a  survey  of  the  land  and  a  record  of  it. 
A  copy  of  the  plat  of  said  fractional  quarter  section,  duly 
certified  by  the  Auditor  of  State,  was  put  in  evidence,  as 
follows: 


On  the  6th  day  of  January,  1875,  Early  Kinsey  and  wife 
oonveyed  a  portion  of  said  fractional  quarter  to  Mary  Brad- 
ford, by  the  following  description:  "The  west  portion  of  the 
southwest  quarter  of  section  2fr,  in  township  27  north,  of 
•  range  8  east,  containing  72^^  acres,  according  to  government 
survey."  This  is  the  only  conveyance  shown  to  have  been 
made  by  Early  Kinsey  of  any  portion  of  said  land. 

The  appellants  insist  that  by  the  deeds  made  by  John  W. 
Thomas  to  his  sons  James  and  William,  the  quantity  of  land 
conveyed  to  each  is  certain  and  fixed.  Counsel  say:  "We 
claim  that  by  these  deeds  the  boundaries  are  well  defined.  The 
government  survey  fixed  them.  The  line  dividing  the  north 
half  from  the  south  half  is  a  line  starting  at  a  point  on  the  west 
line  of  said  quarter  section,  equidistant  from  the  northwest  and 
southwest  corners  of  said  quarter,  and  running  thence  east  to 
the  river,  as  shown  on  the  plat  of  the  original  survey." 

Grant  this,  the  question  remains  was  it  competent  for  James 
and  William  Thomas,  in  view  of  the  facts  testified  to  by  them, 
to  bindingly  fix,  as  between  themselves,  a  boundary  line  be- 
tween  the  tracts  of  land  conveyed  to  them  respectively,  so  as 
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to  give  each  an  equal  quantity  of  said  fractional  quarter  sec- 
tion? If  80^  did  they  in  fact  establish  such  boundary?  If 
they  did;  was  it  so  established  as  to  put  subsequent  purchasers 
from  either  upon  enquiry  as  to  its  existence,  and  the  rights 
of  those  occupying  the  land  on  each  side  of  said  boundary? 

The  first  question  does  not,  we  thinlc;  admit  of  much  doubt. 
If,  as  they  both  testify^  it  was  the  intention  of  the  father  to 
give  to  the  sons  an  equal  portion  of  said  quarter  section,  and 
he  and  they  understood,  that  by  the  description  in  their  re- 
spective deeds  this  purpose  had  been  accoraplLshed,  though, 
by  giving  to  the  words  of  description  a  technical  meaning, 
this  purpose  had  not  in  fact  been  effected,  it  was  altogether 
competent  for  the  grantees,  by  agreeing  upon  a  line  as  the 
boundary  between  the  tracts  conveyed,  to  conform  their  in- 
terests to  the  actual  intention  of  all  the  parties.  To  do  this 
would  be  commendable^  and  in  violation  of  no  law ;  and  when 
the  line  was  agreed  upon  and  established,  and  improvements 
made  by  them  with  reference  to  it,  it  became  binding  upon 
the  parties ;  and,  as  showing  the  purpose  for  which  the  Calvert 
line  was  run, though  thequestion  is  not  in  the  record,  we  may 
say  that  we  think  that  it  was  altogether  competent  and  proper 
to  prove,  by  parol  evidence,  the  understanding  with  which 
the  deeds  to  James  and  William  Thomas  were  made  and  ac- 
cepted. The  line  was  intelligently  agreed  upon  with  a  view 
to  secure  to  each  the  quantity  of  land  which  was  intended  to 
be  conveyed  to  each ;  and  the  fact  that  each  acted  with  refer- 
ence to  this  line,  cleared  up  to  it  and  made  improvements 
upon  the  strength  of  its  permanence,  made  it  forever  binding 
upon  the  parties.     Makepeace  v.  Baneroft,  12  Mass.  469. 

Was  the  line  so  established  as  tp  put  subsequent  purchasers 
upon  enquiry  as  to  its  existence  and  meaning?  A  fence,  some 
fifty  rods  in  length,  was  built  upon  the  line  run  by  Calvert. 
This  fence  was  notice  to  all  of  its  existence,  and  if  the  land 
«outh  of  the  line  upon  which  the  fence  stood  was  occupied  and 
cultivated  by  William  Thomas  and  his  grantees,  and  that  on  ^ 
the  north  side  of  the  fence  by  James  Thomas  and  his  grantees, 
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such  occupancy  would  be  sufficient  to  put  subsequent  pur- 
chasers upon  enquiry  as  to  the  rights  and  interests  of  the  oc- 
cupants. We  think  the  testimony  in  the  case  legally  tended 
to  show  that,  at  the  time  Elarly  Kinsey  purchased  from  James 
Thomas,  the  south  half  of  the  quarter  of  land  in  question,  as 
indicated  by  said  fence, *was  in  the  adverse  possession  and  oc- 
cupancy of  another,  and  that  by  I'easonable  enquiry  he  might 
have  ascertained  the  actual  rights  and  interests  of  those  in 
possession  of  it.  James  Thomas  swears  that  in  fact  he  only 
sold  to  Kinsey  72^^  acres.  This,  though  denied  by  Kinsey^ 
tends  to  support  the  finding  of  the  court.  And  it  is  greatly 
strengthened  by  the  fact  that  in  the  deed  made  by  Kinsey  to 
Mary  Bradford  the  quantity  of  land  conveyed  is  stated  to  be 
72^1^^  acres. 

It  is  said  by  the  appellant  that  there  is  no  testimony  in  the 
case  showing  that  that  portion  of  the  laud  south  of  the  Calvert 
line  contained  72^^  acres,  or  how  many  acres  it  did  contain* 
The  testimony  shows  that  the  fractional  quarter  in  question 
contained  145^/\^  acres,  and  that  the  Calvert  line  divided  it 
into  equal  parts.  The  testimony  also  shows  that  the  appel- 
lants claimed,  by  the  survey  appealed  from,  a  portion  of  the 
land  south  of  said  line.  The  testimony  in  this  respect  is  en- 
tirely sufficient. 

The  description  in  the  deed  of  John  W.  Thomas  and  wife 
to  James  Thomas,  to  which  the  appellants  are  privies,  and  of 
the  contents  of  which  they  will  be  presumed  to  have  knowl- 
edge, is  "  The  north  half  of  the  southwest  undivided  quarter,'^ 
etc.  Is  the  word  "  undivided  "  senseless  and  without  mean- 
ing, as  used  in  this  deed  ?  If  the  grantor  intended  to  convey 
the  north  half  of  said  quarter,  according  to  the  government 
survey,  and  as  indicated  by  the  lines  drawn  upon  the  plat  of 
the  original  survey,  the  word  had  no  meaning  at  all,  and  it  is, 
upon  that  assumption,  impossible  to  conceive  of  anything  that 
could  have  suggested  its  use.  If,  however,  the  grantor  in- 
tended to  convey  one-half  the  quantity  of  land  contained  in 
said  quarter  to  James  Thomas,  there  was  no  line  dividing  it 
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from  the  south  half  of  said  quarter,  and,  with  this  under- 
standing, the  quarter  was  "  undivided ;"  that  is,  there  was  no 
existing  division  of  it  indicating  the  parts  conveyed  to  his 
sons.  It  was  in  this  sense,  we  think,  and  for  the  purpose  of 
conveying  one-half  the  quarter  in  quantity,  that  this  word  was 
used.  We  think,  also,  that  to  make  the  words  of  description 
used  equivalent  to  a  conveyance  of  the  north  half  of  said 
quarter,  according  to  the  assumed  government  survey,  would 
require  us  to  reject,  as  meaningless,  the  word  "  undivided," 
which  is  a  part  of  the  description.  We  think  that  the  use  of 
this  word  forbids  the  construction  insisted  upon  by  the  ap- 
pellant, and  fairly  justifies  such  a  construction  as  will  agree 
with  and  carry  out  the  intentions  of  all  the  parties. 

Peb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  9739. 

SooTT  V,  Marchant  et  al. 

Afpeai*  Bond. — Breach. — Danuigea. — A  complaint  on  an  appeal  bond,  aver- 
ring that  the  decree  against  the  appellant  appealed  from  merely  fore- 
closed a  mortgage  on  lands,  that  on  appeal  the  judgment  was  affirmed, 
that  the  principal  debtor  was  insolvent,  that  on  sale  of  the  land  by  the 
sheriff  $1,000  of  the  decree  was  left  unsatisfied,  and  alleging  for  breaches 
of  the  bond  that  the  appellant  had  failed  to  pay  the  judgment  affirmed, 
that  daring  the  pendency  of  the  appeal  $200  in  interest  had  accrued  on 
the  judgment  which  he  had  not  paid,  shows  a  right  to  nothing  more  than 
a  nominal  recovery,  and,  therefore,  no  available  error  was  committed  in 
sustaining  a  demurrer  to  the  complaint. 

From  the  Whitley  Circuit  Court. 

C.  Clemana  and  A.  C.  Cleinans,  for  appellant. 
/.  8.  GoUins  and  /.  IF.  Adair,  for  appellees. 

Black^  C. — ^This  was  an  action  by  the  appellant  Phoebe 
Scott  upon  an  appeal  bond  executed  by  the  appellees  Charles  * 
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F. .  Marchant  and  Ambrose  M.  TrumbulL  A  demarrer  to 
the  complaint  for  want  of  sufficient  facts  was  sustained.  This 
ruling  alone  is  assigned  as  error.  ' 

It  was  alleged  in  the  complaint^  that  the  appellant  com* 
menced  a  suit  in  the  Whitley  Circuit  Court  on  the  7th  of 
Notember,  1876,  making  defendants  thereto  the  appellee  Mar- 
chanf,  John  H.  Truman,  Jeremiah  Zartman  and  others,  in 
which  suit  appellant  demanded  by  her  complaint  a  personal 
judgment  against  said  Truman,  and  the  cancellation  of  a  re- 
lease, entered  upon  the  record  of  mortgages  of  Whitley  county 
by  Samuel  Scott^  of  a  mortgage  executed  by  said  Truman  to 
said  Samuel  Scott  on  land  described ;  and  she  also  '^  demanded 
a  foreclosure  as  to  all,  and  that  the  defendant  Charles  F. 
Marchant  claimed  to  own  said  land  by  purchase  from  John 
H.  Truman,  and  was  made  a  defendant  and  required  to  set 
up  his  interest  therein,  and  was  duly  served  with  summons 
and  appeared  by  his  attorneys  to  said  suit,  and  a  judgment 
of  foreclosure  for  $1,500  was  demanded  by  the  plaintiff."  It 
was  alleged  that  the  venue  of  said  suit  was  changed  to  the 
Kosciusko  Circuit  Court,  where  issues  were  formed  and  a 
trial  by  jury  was  had,  and,  on  the  16th  of  October,  1877,  '^a 
verdict  was  returned  in  the  plaintiff's  favor  for  the  sum  of 
$1,500,  and  the  cancellation  of  the  release  of  mortgage,  and  a 
foreclosure  against  all  the  defendants ;''  that  at  the  same  term 
of  court  John  H.  Truman,  Charles  F.  Marchant  and  Jeremiah 
Zartman  made  a  motion  for  a  new  trial  in  writing  in  said 
cause;  that  on  the  28th  of  June,  1878,  the  court  overruled 
said  motion,  and  said  Marchant  and  others  prayed  an  appeal 
to  this  court  from  "said  final  judgment,  which  judgment  was 
rendered  on  the  28th  day  of  June,  1878;  which  appeal  was 
granted  to  said  Charles  F.  Marchant  upon  the  express  condi- 
tion that  he,  within  thirty  days  from  that  date,  would  execute 
and  file  a  bond  in  the  penal  sum  of  $1,000,  payable  to  this 
plaintiff,  with  Ambrose  M.  Trumbull  as  surety  thereon ;"  that 
the  court  then  and  there  fixed  the  penalty  of  the  bond  at  $1 ,000 
and  approved  the  appellee  Ambrose  M.  Trumbull  as  surety. 
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and  granted  the  appeal ;  that  on  the  27th  of  July.,  1878,  said 
Marchant  filed  the  bond  as  required  by  the  court,  in  the  penal 
sum  of  $1,000,  with  said  Trumbull  as  surety,  conditioned  for 
the  due  prosecution  of  his  said  appeal,  and  agreeing  therein 
to  abide  by  and  pay  the  judgmeut  affirmed  or  rendered  against 
him  in  the  Supreme  Court.  A  copy  of  the  bond  is  made  a 
part  of  the  complaint,  being  a  bond  of  the  appellees  to  the 
appellant  in  the  penal  sum  of  $1,000,  conditioned  as  follows: 
"The  condition  of  the  above  obligation  is  such  that  whereas^ 
heretofore,  to  wit,  at  the  May  term  of  the  Kosciusko  Circuit 
Court,  in  said  State,  in  tlie  year  1878,  the  said  Phoebe  Scott 
recovered  against  the  above  bounden  Charles  F.  Marchant 
judgment  of  foreclosure  of  mortgage,  from  which  judgment 
said  Charles  F.  Marchant  has  prayed  an  appeal  to  the  Supreme 
Court :  Now,  if  said  Charles  F.  Marchant  shall  duly  prosecute 
his  appeal,  and  abide  by  and  pay  the  judgment  and  costs  which 
may  be  rendered  or  affirmed  against  him  in  said  Supreme 
Court,  then  this  bond  to  be  void ;  else  in  full  force/^ 

It  was  alleged  that  the  appeal  was  duly  perfected  by  said 
Marchant  within  sixty  days  from  the  rendering;  of  the  final 
judgment;  that,  on  this  17th  of  March,  1881,  this  court  af- 
firmed said  judgment  in  all  things  against  said  Marchant  and 
the  other  defendants  therein,  and  a  duly  certified  copy  of  the 
opinion  rendered  in  said  cause  by  the  Supreme  Court  was  by 
the  clerk  thereof  returned  and  filed  with  the  clerk  of  the  Kos- 
ciusko Circuit  Court,  on  the  20th  of  May,  1881,  and  spread 
upon  the  order-book  of  said  court;  that,  on  the  1st  of  June, 
1881,  a  duly  certified  copy  of  the  final  order  of  sale  was  issued 
by  the  clerk  of  said  Kosciusko  Circuit  Court,  and  placed  in 
the  hands  of  the  sheriff  of  Whitley  county,  and  said  land  was 
duly  advertised  and  sold  by  him  on  the  16th  of  June,  1881, 
and  one  Joseph  W.  Adair  became  the  purchaser  thereof  for 
the  sum  and  price  of  $775;  that  said  John  H.  Truipan  was, 
and  for  the  seven  yeiars  last  past  had  been,  wholly  insolvent ; 
that  there  remained  due  and  unpaid  upon  said  judgment  of 
foreclosure  the  sum  of  $1,000,  principal  and  interest;   that 
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said  Marchant  had  been  in  possession  of  said  land  for  the 
eight  years  last  past^  and  had  used  the  rents  and  profits  dur- 
ing the  time  of  the  appeal,  three  years,  which  were  worth 
#700.  And  the  plaintiff  alleged  as  breaches  of  said  bond,  that 
said  Marchant  did  not. duly  prosecute  his  said  appeal,  ^^ia 
this,  that  the  judgment  of  foreclosure  was  affirmed  against  him, 
and  that  he  has  wholly  failed  to  pay  the  judgment  of  fore- 
'  closure  affirmed  against  him  by  the  Supreme  Court,  and  that 
the  said  plaintiff  did  not  take  out  an  execution  or  an  order 
of  sale  upon  said  judgment  during  the  time  said  cause  and  ap- 
peal was  pending  in  the  Supreme  Court  of  the  State  of  In- 
diana; that  the  interest  accrued  upon  said  judgment  of  fore- 
closure, during  the  pendency  of  said  appeal,  amounted  to  (250, 
which  is  unpaid."     Judgment  was  demanded  for  )^1,000. 

In  the  action  in  which  the  appeal  was  taken,  it  is  alleged  in 
the  complaint  which  we  have,  in  substance,  set  out,  that  the 
plaintiff  sought  to  recover  a  personal  judgment  against  Tru- 
man, and  the  cancellation  of  the  release  of  a  mortgage,  and 
demanded  a  foreclosure,  Marchant  being  made  a  defendant 
because  he  claimed  to  own  the  mortgaged  land  by  purchase 
from  Truman.  A  verdict,  it  is  said,  was  returned  in  the  plain- 
tiff ^s  favor  for  $1,500,  for  the  cancellation  of  the^  release,  and 
£)r  a  foreclosure  against  all  the  defendants.  It  is  not  alleged 
that  a  personal  judgment  was  rendered  against  Marchant,  or, 
indeed,  against  any  other  person.  In  the  bond,  the  judgment 
appealed  from  is  spoken  of  as  a  judgment  in  favor  of  Phoebe 
Scott  against  Marchant  for  the  foreclosure  of  a  mortgage ;  and 
in  this  complaint  the  judgment  appealed  from  by  Marchant 
is  referred  to  constantly  as  a  judgment  of  foreclosure.  The 
appeal  was  one  taken  "  in  terra."  By  the  bond  Marchant  would 
be  bound  only  to  prosecute  his  appeal  from  the  judgment  so 
far  as  it  affected  him,  and  to  pay  the  judgment  and  costs  af- 
firmed or  rendered  against  him  in  this  court.  Sturgis  v.  Rogers, 
26  Ind.  1,  12.  It  is  alleged  that  the  appellant  did  not  issue 
an  execution  or  order  of  sale  while  the  appeal  was  pending ; 
but  it  is  not  alleged  that  she  was  prevented  by  this  bond  from 


NOVEMBER  TERM,  1882.  353 


Scott  r.  Marchant  el  aL 


€nibrcing  collection  of  her  judgment;  and^  upon  the  &ct8 
averred^  she  was  not  so  prevented,  except  that  she  was  re- 
strained from  proceeding  against  the  land  in  question.  To 
this  extent  only  the  bond  operated  as  a  supersedeas.  She  was 
not  entitled  to  the  possession  of  the  land  during  the  pendency 
of  the  appeal ;  therefore  she  Was  not  entitled  to  the  rents  and 
profits  thereof  as  such.  Marchant  was  not,  by  the  judgment 
appealed  from,  made  liable  to  her  for  any  sum  of  money.  No 
judgment  for  money  was  affirmed  or  rendered  against  him  on 
the  appeal.  By  his  appeal  bond  he  simply  caused  delay  in  the 
enforcement  of  her  judgment  against  his  land.  Since  the  ren- 
dition of  judgment  on  appeal  the  land  has  been  subjected  to 
her  judgment.  He  was  not,  by  his  bond,  rendered  liable  to 
her  for  interest  as  such  on  her  judgment  not  rendered  against 
him  personally.  Tt  is  not  alleged  that  he  has  not  paid  any 
costs  adjudged  against  him.  The  value  of  the  land  at  the 
rendition  of  the  judgment  appealed  from  is  not  stated ;  nor  is 
it  shown  whether  it  depreciated  or  appreciated  in  value  pend- 
ing  the  appeal ;  and  what  amount  might  have  been  realized 
out  of  it  if  the  sale  had  not  been  delayed  is  not  alleged.  It 
does  not  appear  of  what  sum  of  money  she  lost  the  use  be- 
cause of  the  appeal,  or  how,  by  reason  of  the  execution  of 
the  bond,  the  appellant  has  been  injured  substantially.  If 
the  complaint  showed  a  cause  of  action  for  nominal  damages, 
this  court  will  not  reverse  a  judgment  for  error  which  pre- 
vented the  recovery  of  nominal  damages  only. 

The  same  distinctions  exist  between  this  case  and  Hinkle 
V.  Holmes,  85  Ind.  405,  that  were  in  that  case  pointed  out  as 
substantial  distinctions  between  it  and  Willson  v.  Oknn,  77 
Ind.  685. 

The  judgment  should  be  affirmed. 

Per  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 
Vol.  88.-23 
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No.  10,161. 

Ulrich  et  al.  v.  Drischell. 

Rbb  Ai>Judicata. — Mortgage. — Foreclosure. — Where  a  senior  or  junior  mort- 
gagee appears  to  an  action,  and  by  cross  complaint  asks  a  foreclosure  of 
his  mortgage,  lie  will  be  bound  by  the  decree  rendered. 

Same. — Privity  of  Estate, — Where  a  purchaser  from  the  mortgagor  buy» 
the  equity  of  redemption,  there  is  such  a  privity  of  estate  as  entitles 
him  to  the  benefit  of  an  adjudication  releasing  the  property  from  a  mort- 
gage lien. 

Same. — Priority  (^  Lien. — Judgment. — Where,  in  an  action  to  foreclose  a. 
mortgage,  a  senior  mortgagee  appears,  answers,  and  also  pleads  by  way 
of  cross  complaint,  and  obtains  thereon  a  decree  establishing  the  senior- 
ity of  his  lien,  directing  payment  to  be  made,  first,  of  his  lien,  second,  of 
the  plaintiff's  lien,  and  the  surplus  to  the  mortgagpr,  such  decree  con- 
cludes him  from  afterwards  enforcing  a  paramount  lien  under  another 
mortgage  held  by  him  at  the  time  of  the  filing  of  his  cross  complaint,  a» 
against  one  who  has  bought  from  the  mortgagor  and  redeemed  from  the 
sales  made  on  the  judgments  and  orders  embodied  in  the  decree  of 
foreclosure. 

Same. — Former  A^udioation. — Subrogation. — Redemption. — In  a  suit  by  D.  to 
foreclose  a  fourth  mortgage  on  real  estate  executed  by  U.,  it  appeared 
that  in  a  former  suit  by  the  third  mortgagee  to  foreclose,  to  which  D. 
was  a  party,  he  had  by  counter-claim  set  up  the  first  and  second  mort- 
gages, and  prayed  foreclosure  thereof  as  liens  prior  to  the  third  mortgage^ 
that  a  decree  had  been  entered  finding  that  D.  held  the  fourth  mortgage  a9 
assignee,  and  that  the  same  was  unpaid,  and  directing  a  sale  of  the  land 
to  pay,  first,  the  costs,  second,  the  two  senior  mortgages  of  D.,  third,  the 
third  mortgage,  and  that  any  balance  be  paid  to  U.,  who,  after  foreclosure 
and  sale  under  the  decree,  conveyed  the  land  to  C,  who  then  redeemed. 

Heldf  that  the  former  decree  was  no  bar  to  the  present  suit 

Heldf  also,  that  C.  should  be  subrogated  to  all  rights  under  the  first,  second 
and  third  mortgages  as  liens  prior  to  the  fourth,  for  so  much  of  the   re- 
demption money  paid  by  him,  and  interest,  as  was  due  thereon  when  he 
redeemed,  and  that  the  money  which  might  be  realized  by  sale  of  tbe- 
lands  should  be  applied  accordingly. 

From  the  Wavne  Circuit  Court. 

D.  W,  Mason  and  T.  J.  Study,  for  appellants. 
H.  C.  Fox,  for  appellee. 

Elliott,  J. — Briefly  stated,  the  case  made  by  the  evidence- 
is  this :  Israel  Ulrich  owned  land  in  Wayne  county ;  on  the 
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Uth  day  of  December,  1873,  he  executed  a  mortgage  to  the 
appellee  Jacob  Drischell  to  secure  the  payment  of  a  note  for 
$1,000 ;  on  the  25th  day  of  the  sdme  month  he  executed  an- 
other mortgage  to  him  to  secure  another  note  for  $1,500;  on 
the  6th  of  April,  1874,  he  executed  to  William  Sagel  a  mort- 
gage for  $1,300 ;  on  the  4th  day  of  the  following  September  he 
also  executed  a  mortgage  to  John  Graver  to  secure  ^  note  for 
$800 ;  subsequently,  Amos  and  Francis  Kauffman  recovered 
judgments  against  Ulrich,  which  became  liens  on  the  equity 
of  redemption  in  the  mortgaged  lands;  Sagel  died,  and  John 
H.  Kepler,  the  administrator  of  his  estate,  instituted  an  action 
to  foreclose  the  mortgage  executed  to  him,  making  defendants 
the  mortgagees  named  and  also  the  judgment  creditors,  and 
in  his  complaibt  averred  that  they  claimed  interests  in  the  land 
by  virtue  of  their  respective  liens ;  appellee  appeared  to  that 
action,  filed  an  answer  in  denial,  and  also  a  cross  complaint, 
asking  to  have  the  two  mortgages  executed  to  him  foreclosed. 
The  mortgagor  also  appeared  and  filed  answers  of  general 
denial  to  the  complaint  and  cross  complaint.  Graver  filed 
an  answer  alleging  that  he  had  assigned  his  mortgage  to  John 
Ritter  before  the  commencement  of  the  action,  but  Ritter  was 
not  made  a  party  to  the  action.  The  decree  proper  is  prefaced 
by  a  statement  of  facts,  from  which  it  appears  that  the  Kauff- 
man judgments  and  Graver  mortgage  were  unpaid,  and  had 
been  assigned  to  appellee  before  the  action  was  instituted ; 
but  in  the  adjudicating  ])art  of  the  decree  no  mention  is  made 
of  the  Graver  mortgage  or  Kauffman  judgments.  The  court 
decreed  a  foreclosure  of  the  mortgages,  as  set  forth  in  Kepler's 
complaint  and  appellee's  cross  complaint,  and  ordered  the 
proceeds  of  the  sale  of  the  mortgaged  premises  to  be  applied 
as  follows :  first,  to  the  payment  of  costs ;  second,  to  the  pay- 
ment of  the  amount  due  appt^llee  upon  the  mortgage  set  forth 
in  bis  cross  complaint ;  third,  to  the  payment  of  the  mortgage 
set  forth  in  the  complaint.  The  land  in  controversy  was  con- 
veyed by  Ulrich,  the  mortgagor  and  judgment  debtor^  to  the 
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appellant  Conway,  who,  as  owner,  redeemed  it  from  the  sales 
made  upon  the  decree  and  judgment. 

The  right  asserted  by  Drischell  in  the  present  action  is  to 
foreclose  the  mortgage  executed  to  Graver  by  Ulrich,  and  by 
Graver  assigned  to  Ritter,  and  by  Ritter  to  the  appellee.  The 
appellant  contests  his  right  upon  the  ground  that  the  decree 
in  the  suit  brought  by  Kepler  settled  and  determined  all  the 
rights  of  the  appellee  in  the  mortgaged  premises. 

The  appellants  would  undoubtedly  be  entitled  to  have  the 
decree  rendered  in  the  suit  brought  by  Kepler  regarded  as  an 
adjudication  of  the  rights  of  the  appellee,  if  the  mortgage  here 
sought  to  be  foreclosed  had  been  brought  into  the  issues  in 
that  suit  by  him.  Where  a  senior  or  junior  mortgagee  ap- 
pears, and,  by  cross  complaint,  asks  a  foreclosure  of  his  mort- 
gage, he  will  unquestionably  be  bound  by  the  decree  rendered 
in  the  suit.  The  question  of  his  right  to  a  foreclosure  may, 
when  properly  put  in  issue  by  the  pleadings,  be  litigated  and 
determined,  and  when  it  is  litigated  the  decree  is  conclusive. 
Harrison  v.  Phoenix  M.  L.  Ins.  Go.,  83  Ind.  575 ;  jEtna  L.  Ins. 
Oo.  V.  Fincli,  84  Ind.  301.  The  question  in  the  present  case 
arises  out  of  the  fact  that  the  mortgage  whidi  is  here  sought 
to  be  foreclosed  was  not  directly,  at  least,  put  in  issue  in  the 
former  suit. 

We  think  the  appellee  is  mistaken  in  affirming  that  the 
appellant  Conway  is  not  in  a  position  to  insist  upon  the  former 
judgment  as  an  adjudication  ;  upon  the  concession  that  such 
is  its  effect,  there  may  be  a  question  as  to  whether  it  is  an 
adjudication  upon  the  mortgage  in  suit,  but  there  is  none  as 
to  the  right  of  the  appellant  to  litigate  the  question  whether 
it  is  or  is  not  a  conclusive  adjudication.  He  is  not  a  stranger 
to  that  judgment,  for  there  is  a  privity  of  estate  which  entitles 
him  to  make  an  issue  as  to  the  effect  of  the  former  decree 
and  judgment,  in  so  far  as  they  affect  the  land  bought  by  him. 
Where  a  purchaser  from  the  mortgagor  buys  the  equity  of 
redemption,  there  is  such  a  privity  of  estate  as  entitles  him 
to  the  benefit  of  an  adjudication  releasing  the  property  from 
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a  mortgage  lien.  If  the  former  judgment  releases  the  lien  of 
the  mortgage  relied  on  by  the  appellee,  and  concludes  him 
from  asserting  it  against  the  land,  then  the  appellant  Conway 
has  a  right  to  take  advantage  of  it  and  hold  the  land  relievi^d 
from  that  burden. 

The  appellant  can  not  hold  the  land  upon  the  ground  that 
he  purchased  it  on  the  foreclosure  sale,  because  he  obtained 
his  title  directly  from  the  mortgagor,  and  not  from  the  sher- 
iff's sale.  The  cases  which  hold  that  a  mortgagee  who  sells 
land  for  one  instalment  of  a  mortgage  debt,  or  upon  a  sepa- 
rate mortgage,  can  not  again  sell  the  laud  .and  take  away  the 
rights  of  the  purchaser,  have  no  application  to  such  a  case 
as  this. 

Tlie  question  here  is  as  to  the  effect  of  the  former  decree, 
for  if  that  settled  all  the  rights  of  the  appellee,  then,  as  against 
Conway,  he  can  not  enforce  the  mortgage  here  declared  on. 
Id  considering  this  question  those  important  facts  are  to  be 
kept  in  mind : 

Ist.  The  complaint  in  the  former  action  did  not  aver  that 
the  appellee  claimed  any  rights  under  the  present  mortgage, 
but  averred  that  he  held  the  two  mortgages  executed  to  him 
and  gave  the  order  of  priority  of  all  of  the  liens.  2d.  The 
appellee,  in  the  former  suit,  did  not  set  up  this  mortgage,  nor 
did  any  other  party.  3d.  The  introductory  part  of  the  decree 
in  the  former  suit  recites  that  the  mortgage  here  sued  on  is  a 
subsisting  and  an  unpaid  lien.  4th.  The  adjudging  part  of 
the  decree  foreclosed  the  liens  asserted  in  the  complaint  and 
cross  complaint,  but  made  no  mention  of  the  Graver  mort- 
gage here  sued  on.  5th.  The  former  suit  was  brought  to  fore- 
close a  mortgage,  to  reach  and  subject  to  sale  real  property 
which  stood  to  several  lienors  as  common  security  for  several 
debts  of  different  order  of  priority.  6th.  The  subject-matter 
of  that  action  was  land,  and  adequate  relief  required  the  full 
adjustment  of  conflicting  rights  and  equities. 

It  is  evident  from  what  we  have  said,  that  the  mortgage  now 
in  suit  was  not  directly  foreclosed  in  the  former  action^  and  if 
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there  was  any  adjudication  upon  the  appellee's  rights  founded 
on  that  lien  it  must  be  for  the  reason  that  the  nature  of  the 
suit  was  suchas  to  require  a  full  adjustment  of  all  claims  to 
property  which  was  a  common  security  for  several  liens. 

In  the  early  case  of  Fischli  v.  Fiaohli,  1  Blackf.  360  (12  Am. 
Dec.  251),  it  was  said :  "  Whenever  a  matter  is  adjudicated, 
and  finally  determined  by  a  competent  tribunal,  it  is  considered 
as  forever  at  rest.  This  is  a  principle  upon  which  the  repose 
of  society  materially  depends;  and  it  therefore  prevails,  with 
a  very  few  exceptions,  throughout  the  civilized  world.  This 
principle  not  only  embraces  what  actually  was  determined,  but 
also  extends  to  every  other  matter  which  the  parties  might  have 
litigated  in  the  case.''  The  general  rule  stated  in  the  extract 
made  has  not  only  gone  unchallenged  for  more  than  half  a 
century,  but  a  uniform  and  unbroken  line  of  cases  has  given 
it  approval :  Comparet  v.  Hanna,  34  Ind.  74 ;  Crosby  v.  Jerolo-- 
mauy  37  Ind.  264 ;  Bates  v.  Spooner,  45  Ind.  489 ;  Bicker  v. 
PraU,  48  Ind.  73;  McCaffrey  v.  Chrfigan,  49  Ind.  175; 
Landers  v.  George,  49  Ind.  309 ;  Greenup  v.  Crooks,  50  Ind. 
410;  Richardson  v.  Jones,  58  Ind.  240;  Griffin  v.  Wallace, 
66  Ind.  410;  Green  v.  Glynn,  71  Ind.  336;  Newcomev.  Wig- 
gins, 78  Ind.  306 ;  Ballard  v.  Franklin  L.  Ins.  Go,,  81  Ind.  239. 
The  rule  is  recognized  as  the  correct  one  by  the  text-writers. 
2  Taylor  Ev.,sec.  1513 ;  Freeman  Judg.,  section  303.  The  gen- 
eral doctrine  so  firmly  settled  can  not  be  disturbed,  and  the 
enquiry  is  as  to  its  applicability  to  the  present  case.  It  is, 
however,  a  general  rule  to  which  there  are  marked  exceptions. 

It  is  plain  enough  that  the  question  of  Ulrich's  personal 
liability  on  the  note  and. mortgage  executed  to  Graver  and 
assigned  to  the  appellee  was  not  litigated,  because  that  ques- 
tion was  not  involved  in  the  issues,  nor  was  a  decision  of  it 
necessary  to  a  complete  determination  of  the  rights  of  the 
parties  in  the  property  which  was  the  subject  of  controversy. 
It  is  only  such  questions  as  are  within  the  issues,  or  such  as 
are  necessary  to  a  complete  determination  of  the  point  pre- 
sented by  the  complaint,  or  such  as  are  necessary  to  a  full  ad- 
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justmentof  conflictiDg  interests  in  property  which  constitutes 
the  subject  of  the  controversy  that  are  settled  by  a  judgment. 
Much  as  the  question  of  former  adjudication  has  been  dis- 
cussed^ there  is  still  much  confusion  in  the  authorities.  Some 
of  the  cases  say  that  it  is  conclusive  only  as  to  such  issues  as 
were  presented  by  the  pleadings ;  but  this^  it  is  evident^  is  not 
strictly  accurate^  as  may  be  irrefutably  established  by  a 
familiar  example.  Suppose  that  A.  sues  B.  on  a  promissory 
note ;  the  latter  answers  failure  of  consideration^  and  judg- 
ment goes  against  him ;  can  there  be  a  doubt  as  to  that  judg- 
ment concluding  B.  from  ailerwards  insisting  that  the  note 
was  discharged  by  payment?  There  is  no  conflict  in  the  aur 
thorities  upon  this  pointy  and  yet  it  is  plain  that  payment  was 
not  an  issue  in  the  case  supposed.  Binck  v.  Wood,  43  Barb. 
31 5 ;  Loomis  v.  Pulver,  9  Johns.  244 ;  2  Smith  Lead.  Cases^  667 ; 
Oadaval  v.  GollinSy  4  Ad.  &  El.  858 ;  Baker  v.  Stinchjield,  57 
Maine^  363;  Marriott  v.  Hampton,  7  T.  R.  265;  Freeman 
Judg.y  section  286. 

It  is  incontestably  true^  therefore,  that  questions  are  some- 
times settled  by  a  judgment  which  are  not  made  issues  by  the 
pleadings.  It  is  not  universally  true,  on  the  other  hand,  that 
where  a  party  has  an  opportunity  to  litigate  a  question,  and 
neglects  to  avail  himself  of  it,  that  the  judgment  is  conclusive. 
Suppose,  for  illustration,  that  A.  sues  B.  on  a  promissory  note, 
and  that  the  latter,  at  the  time,  holds  a  note  against  A.,  and 
pleads  payment  only,  and  is  defeated.  Can  it  be  doubted  that 
B.  may  afterwards  sue  on  the  note  held  by  him  against  A.? 
And  yet  he  has  had  an  ample  opportunity  to  litigate  his 
right  to  a  recovery  on  that  note.  If  a  plaintifiT  has  several 
notes  he  is  not  bound  to  litigate  them  all  in  one  action ;  this 
principle  is  applied  to  a  case  where  a  plaintiff  holds  several 
notes  secured  by  the  same  mortgage.  Grouse  v.  Holman,  19 
Ind.  30.  But  these  examples,  while  they  illustrate  the  inac- 
curacy of  the  broad  statements  so  often  found  in  the  books, 
do  not  enable  us  to  solve  the  question  which  here  faces  us. 

There  is  a  distinction  between  actions  to  determine  con- 


360  SUPREME  (X)URT  OF  INDIANA, 

Ulrich  el  aL  v.  Drischell. 

flicting  claims  to  property  and  actions  for  the  recovery  of 
personal  judgments.  It  is  quite  clear  that  an  action  to  quiet 
title  requires  the  parties  to  put  in  issue  and  litigate  all  titles 
held  or  claimed  by  them  at  the  time  the  action  was  instituted. 
Green  v.  GlynUy  supra;  Lyman  v.  Paris,  53  Iowa,  498. 

While  it  is  true  that  a  proceeding  to  foreclose  a  mortgage 
is  not  an  action  to  quiet  title,  it  is  also  true  that  in  very  many 
essential  respects  it  is  closely  analogous.  The  parties  are 
brought  into  court  in  such  a  suit  for  the  purpose  of  adjusting 
all  equities^  rights  and  interests  in  the  land,  and  the  question 
of  their  rights  to  the  land  is  one  of  the  principal  and  control- 
ling questions  of  the  case.  It  is,  in  truth,  the  dominating 
and  leading  purpose  of  the  suit,  /fhe  subject  of  the  contro- 
versy is  a  thing — the  mortgaged  real  estate — ^and  this  the  de- 
cree directly  affects,  for  it  settles  the  rights  of  the  parties  to 
it,  measures  their  equities  and  adjusts  their  interests.  In 
Tower  v.  White,  10  Paige,  395,  it  was  held  that  if  a  defend- 
ant sets  up  an  absolute  title  as  against  the  mortgage  set  forth 
in  the  complaint,  a  decree  will  be  conclusive  as  to  all  liens 
and  claims  which  the  complainant  may  have,  and  that  the  only 
way  in  which  the  latter  can  avoid  such  a  result  is  to  set  up  his 
other  liens.  In  Benjaminw  Elmira,  etc.,  iJ.  JB.  Co,,  49  Barb. 
441,  it  was  held  that  where  a  junior  mortgagee  is  made  a  party 
to  answer  as  to  his  interest,  he  must  set  up  all  such  claims 
as  he  may  then  have.  It  was  said:  "The  plaintiffs  in  this 
action  were  parties  defendant  in  that  suit ;  their  rights  were 
all  acquired  and  existed  at  the  time,  of  its  commencement. 
They  were  made  parties  as  subsequent  incumbrancers  by  judg- 
ment or  mortgage.  It  was  alleged  in  the  complaint  that  their 
several  judgments,  mortgages  or  other  claims  were  subsequent 
and  subordinate  and  inferior  to  the  said  first  mortgage,  and 
the  Hen,  encumbrance,  claim  and  effect  thereof,  as  to  all  the 
property,  real  and  personal,  then  or  thereafter,  of  the  said  rail- 
road company.  If  there  is  anything  in  the  principle  that  when 
a  party  is  brought  into  court  and  given  an  opportunity  to  pre- 
sent his  claims  and  contest  the  rights  asserted  against  him,  he 
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mast  do  so  at  the  peril  of  being  cut  off  and  foreclosed  in  respect 
to  all  such  claims^  the  plaintiffs  are  clearly  estopped  from  going 
back  of  this  decree/'  This  case  was  affirmed  by  the  Court  of 
Appeals^  54 N.  Y.  675.  In  Manigault  v.  Deaa,  1  Bailey  Eq.  278, 
it  was  held :  "A  decree  of  foreclosure,  ascertaining  the  extent 
to  which  the  property  is  liable  under  the  mortgage,  is  conclu- 
sive on  the  parties;  and  when  executed,  extinguishes  the 
mortgage,  although  it  afterwards  appear  that  the  property 
was,  in  feet,  liable  to  a  larger  extent."  In  Murrell  v.  Smith, 
51  Ala.  301,  it  was  said,  of  proceedings  to  foreclose  a  mort- 
gage, that  the  obligation  upon  the  parties  to  put  in  issue  every 
material  question  is  greater  than  in  an  ordinary  action  at  law. 
The  case  of  Greenup  v.  CrookSy  50  Ind.  410,  is  strongly  in 
point.  In  that  case  the  suit  was  to  foreclose  a  mortgage.  De- 
fendants, who  were  made  parties  to  answer  as  to  their  inter- 
ests, answered  that  they  had  recovered  judgments  upon  a  fore- 
closure of  a  mechanic's  lien,  and  alleged  that  the  mortgage 
was  fraudulent.  To  this  answer  the  plaintiff  replied  that  the 
defendants,  in  their  action  to  foreclose  their  mechanic's  lien, 
alleged  that  the  plaintiff  claimed  a  lien  by  virtue  of  the  mort- 
gage, and  that  a  judgment  was  rendered  enforcing  the  Hen, 
but  declaring  it  to  be  subordinate  to  the  mortsrage ;  and  this 
reply  was  held  good,  and  the  former  adjudication  pronounced 
conclusive. 

In  \Vheeler  v.  VanKuren,  1  Barb.  Ch.  490,  it  was  held  that 
whether  a  mortgagee  seeking  to  foreclose  a  mortgage  has  also 
a  judgment  lien  is  a  question  which  is  necessary  to  be  decided 
in  the  foreclosure  suit.  The  case  of  Homoeopathic  M.  L,  Ins. 
Go,  V.  Sixburi/y  17  Hun,  424,  decides  that  one  who  omits  to 
set  up  his  claims  to  property  when  he  has  an  opportunity  to 
do  so  is  barred.  It  was  said,  in  the  course  of  the  opinion  in 
that  cas^,  that  "  The  complainant  was  a  party,  and  if  he  omitted 
to  set  up  the  claim  upon  the  Mills  mortgage,  the  neglect  was 
bis  own,  and  can  not  be  remedied  by  undertaking  to  impose 
a  condition  on  the  judgment  of  foreclosure  and  sale,  for  which 
the  judgment  itself  gives  no  warrant.'^   Analogous  principles 
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are  laid  down  in  the  cases  of  Minor  v.  Hill,  58  Ind.  176  (26  Am. 
R.  71),  and  Rain  v.  Manns,  68  111.  264.  We  have  found  other 
cases  supporting  the  general  doctrine,  but  none  denying  it.  We 
have  examined  the  cases  referred  to  by  appellee,  and  do  not 
think  that  they  are  in  point.  McSweeney  v.  Carney,  72  Ind. 
430;  Bunean  v.  Holcamb,  26  Ind.  378;  BoUorffv.  Wise,  63 
Ind.  32  ;  Richardson  v.  Jones,  58  Ind.  240,  are  not  cases  where 
conflicting  claims  to  property  were  the  subjects  of  litigation  ; 
nor  were  they  cases  where  a  determination  of  rights  and 
equities  in  real  property  was  necessary  to  a  complete  determi- 
nation of  the  controversy.  Griffin  v.  Wallace,  supra,  is  more 
nearly  in  point;  but,  conceding  the  correctness  of  that  deci- 
sion, it  is  still  plainly  distinguishable  from  the  present  case. 
There  the  defendant  in  an  action  upon  an  injunction  bond  set 
up  other  grounds  for  an  injunction,  and  the  court  held  that 
the  answer  was  bad,  thus  deciding  that  the  failure  to  plead  the 
matters  in  the  complaint  in  the  first  suit  precluded  the  de- 
fendant from  pleading  them  to  the  action  on  the  bond,  and 
the  decision  is,  therefore,  against  rather  than  for  the  appellee. 
The  case  of  Kridsinger  v,' Brown,  72  Ind.  466,  is  very  difler- 
cnt  from  the  one  at  bai*.  The  answer  under  examination  in 
that  case  showed  that  the  interest  of  the  senior  mortgagee  was 
not  only  not  litigated,  but  that  his  rights  were  saved  and  ex- 
cepted from  the  operation  of  the  decree.  What  we  have  said 
of  the  case  just  cited  applies  to  the  case  of  Coleman  v.  Wiih" 
erspoon,  76  Ind.  285,  for  there  the  decree  saved  the  rights  of 
the  mortgagee.  It  is  true  of  such  a  case,  as  was  there  said, 
that  the  bare  fact  that  a  senior  mortgagee  is  a  party  does  not 
estop  him  from  afterwards  foreclosing  his  mortgage ;  but  that 
remark  does  not  apply  to  a  case  where  issues  are  made  as  to 
the  conflicting  claims  and  equities  of  the  parties,  and  a  de- 
cree settles  and  adjusts  them. 

We  think  it  must  be  held  that  the  general  rule  is  that  where 
a  party  is  challenged  to  assert  his  interest  in  mortgaged  prop- 
erty, and  he  appears,  answers,  and  also  pleads  by  way  of  cross 
complaint,  asserting  title  by  mortgage,  and  obtains  a  decree 
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upon  his  cross  complaint  establishing  the  seniority  of  his  lien^ 
and  directing  payment  to  be  made^  first  of  his  lien^  second  of 
the  plaintiff's  lien,  and,  third,  payment  of  the  surplus  to  the 
mortgagor,  the  decree  concludes  him  from  afterwards  as- 
serting title  under  another  mortgage  held  by  him  at  the  time 
of  the  filing  of  his  cross  complaint,  as  against  one  who  has 
bought  from  the  mortgagor  and  redeemed  from  the  sales  made 
on  the  judgments  and  orders  embodied  in  the  decree  of  fore- 
closure. We  can  not  peroeive  how  it  can  be  otherwise  upon 
principle.  The  right  which  he  is  asked  to  make  good  is  his 
whole  inteitest  and  claim  to  the  property,  and  he  ought  to  put 
in  issue  his  entire  claim.  'It  is  impossible  that  there  can  be  a 
complete  determination  of  all  claims  to  the  property  if  a 
claimant  is  entitled  to  assert  part  and  withhold  part  of  his 
claim.  In  taking  a  decree,  providing  that  the  surplus  re- 
maining after  the  payment  of  the  liens  established  by  the  de- 
•cree  shall  be  paid  to  the  mortgagor,  the  plaintiff,  or  cross 
complainant,  causes  an  adjudication  to  be  made  that  there  are 
no  other  liens  to  be  paid.  This  we  say  is  the  effect  of  the 
adjudication,  for  if  there  were  other  liens  the  mortgagor  would 
not  be  entitled  to  the  surplus.  In  decreeing  that  he  is  en- 
titled to  it,  there  is  an  adjudication  that  no  one  of  the  other 
parties  to  the  suit  has  any  right  to  the  avails  of  the  sale  re- 
maining after  satisfying  the  liens  declared. 

Regarding,  as  we  must,  the  general  rule  as  against  the  ap- 
pellee, the  next  step  in  our  investigation  is  to  ascertain  whether 
there  is  anything  in  the  case  taking  it  out  of  the  operation  of 
the  rule. 

It  is  agreed  on  all  sides,  that  where  a  lien  is  expressly 
reserved  from  the  operation  of  the  decree,  it  is  not  barred 
or  impaired,  and  if  appellee\s  lien  was  reserved  from  the 
eflect  of  the  decree,  then  he  may  yet  enforce  it.  If  it  is 
reserved,  it  must  be  by  force  of  what  is  termed  the  pre- 
face to  the  decree.  This  prefece,  as  it  is  called,  is  a  state- 
ment of  the  findings  of  the  court,  and  is  part  of  the  order- 
book  entry ;  it  is  not  a  separate  and  distinct  finding  or  order^ 
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but  18  blended  with  the  decretal  order  of  the  com*t,  and  is 
really  necessary  for  a  proper  and  intelligent  understanding 
of  the  effect  of  the  decree.  Such  findings,  or  statements,  art* 
usually,  if  not  invariably,  contained  in  decrees  of  foreclosure, 
and  are  certainly  found  in  the  approved  precedents.  Igle- 
hart's  PI.  &  Prac.  924 ;  2  Van  Santvoord's  Eq.  520.  It  is  the 
practice  to  recite  in  such  decrees  service  of  process,  the  sub- 
mission for  trial,  and  to  state  what  the  court  finds,  not,  it  is 
true,  specifically,  but  generally ;  and  this  statement  forms  part 
of  the  copy  certified  to  the  sheriff,  as  well  as  part  of  the 
record  of  the  court.  The  decree  and  its  recital  cdhstitute  an 
entire  indivisible  order,  and  are  riot  mere  fragmentary  and 
disjointed  parts  of  a  record.  Wo  think  the  statements  in  the 
nature  of  a  finding  may  be  referred  to  as  forming  parts  of  the 
final  decree,  for  the  purpose  of  enabling  the  parties  and  the 
courts  to  fully  understand  the  scoj>e  and  effect  of  the  decree 
and  judgment.     Barton  v.  McWhinneyy  85  Ind.  481. 

We  do  not  mean  that  for  the  purposes  of  a  special  finding, 
or  for  the  purposes  of  a  motion  for  a  new  trial,  the  facts 
stated  in  a  general  finding  can  have  a  controlling  effect,  but 
we  do  mean  that  for  the  purpose  of  ascertaining  on  what  the 
decree  operates,  and  what  its  force  and  oflect  is,  such  findings 
are  entitled  to  consideration.  Nor  is  this  conclusion  in  con- 
flict with  the  cases  which  hold  that  such  general  findings  can 
not  perform  the  functions  of  a  special  finding  of  fact;  it  does 
not  touch  such  questions. 

The  efifect  of  this  recital  is  to  show  that  the  court  did  not 
adjudicate  upon  the  mortgage  now  sued  on,  further  than  to 
ascertain  that  it  was  owned  by  the  appellee,  and  was  unpaid. 
This  is  evident,  for. the. decree  proper  specifically  disposes  of 
all  the  other  liens,  and  leaves  this  with  the  simple  recital  that 
it  is  owned  by  the  appellee  and  is  unpaid.  It  is  impossible 
to  resist  the  conclusion,  that,  taking  the  decretal  order  as  an 
entirety,  the  mortgage  now  sued  on  was  not  foreclosed  in  the 
former  suit.    The  order  reveals  the  existence  of  this  lien  as 


NOVEMBER  TERM,  1882.  365 

.  , i . 

Ulrich  et  al,  v,  Drischell. 

subsisting  and  unpaid^  and  provides  specifically  for  the  en- 
forcement of  all  the  Qther  valid  and  unpaid  liens. 

A  purchaser  who  buys,  as  the  appellant  did,  after  the  ren- 
dition of  a  final  decree,  is  chargeable  with  notice  of  its  force 
and  effect,  and  the  iace  of  this  decree  disclosed  an  unpaid 
mortgage.  The  record  of  the  county  disclosed  the  same  mort- 
gage, and  an  ordinary  purchaser  would  have  been  charged  with 
notice.  The  appellant  redeemed  from  this  decree,  and  must 
surely  be  deemed  to  have  had  knowledge  of  the  contents  of 
the  decree  from  which  he  redeemed.  It  seems  clear  to  us  that 
no  injustice  is  done  in  holding  that  the  purchaser  under  such 
circumstances  takes  with  notice  of  the  unsatisfied  mortgage. 

In  the  note  to  LeNeve  v.  LeNeve,  2  White  &  T.  L.  Cas.  1 64,  it 
is  said :  "  It  results  from  these  decisions  that  whatever  is  suf- 
ficient to  direct  the  attention  of  the  purchaser  to  the  existing 
right  or  equity  of  a  third  person,  and  enable  him  to  ascer- 
tain that  it  will  be  prejudiced  by  the  sale,  operates  as  notice.^' 
In  discussing  this  subject  in  Bisco  v.  Ea^'l  of  Banbury,  1  Cas. 
Ch.  287,  the  Ix)rd  Chancellor  held  that  the  purchasers  *' could 
not  be  ignorant  of  the  mortgage,  and  ought  to  have  seen  that, 
and  that  would  have  led  them  to  the  other  deeds,  in  which, 
pursued  from  one  to  another,  the  whole  case  must  have  been 
discovered  to  them.^' 

It  is  contended  by  the  appellant's  counsel  that  if  Conway 
is  not  entitled  to  have  the  mortgage  sued  on  declared  extin- 
guished, he  is,  at  all  events,  entitled  to  be  subrogated  to  the 
rights  held  under  the  senior  mortgages  from  which  hevedeemed. 
It  is  settled  by  the  almost  unanimous  decisions  of  the  courts, 
that  a  purchaser  of  real  estate,  who  redeems  from  a  prior  mort- 
gage, is  entitled  as  against  junior  lien-holders  to  be  subrogated 
to  the  rights  of  the  mortgagee  from  whose  mortgage  he  re- 
deemed. The  rule  is  thus  stated  in  Jones  on  Mortgages,  sec. 
869:  "If  a  mortgage  be  paid  by  a  person  not  personally 
liable,  for  the  purpose  of  protecting  his  estate,  he  may  have 
the  benefit  of  it  in  aid  of  his  title,  without  any  assignment  to 
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him,  or  proof  of  an  intention  on  his  part  to  keep  it  alive.'' 
Another  statement  of  the  general  rule  is  this :  '^As  a  general 
rule,  all  persons  having  an  interest  in  property  subject  to  an 
incumbrance  by  which  their  interest  may  be  prejudiced  or 
lost  have  a  right  to  disengage  the  property  from  such  incum- 
brance by  the  payment  of  the  debt  or  charge  which  creates  it ; 
and  if  such  debt  be  one  for  which  the  ultimate  liability  rests 
upon  another  party,  they  will,  upon  their  payment,  be  subro- 
gated £o  the  right  of  the  creditor  against  the  ultimate  debtor^ 
and  against  the  property  upon  which  the  debt  was  a  charge/'^ 
Sheldon  Sub.,  section  12.  At  another  place  this  author  says: 
'^  One  who  has  paid  the  money  due  upon  a  mortgage  of  lands  to 
which  he  had  a  title  that  might  have  been  defeated  thereby  has 
a  right  to  hold  the  lands  as  if  the  moilgage  subsisted  and  had 
been  assigned  to  him,  until  he  has  received  the  amount  due 
upon  it  from  some  one  who  has  the  right  to  redeem,  whether 
he  took  a  discharge  or  an  assignment  of  the  mortgage.'^  Shel- 
don Sub.,  section  14. 

It  is  plain  enough  that  if  the  appellant  had  acquired  title 
before  sale,  and  had  redeemed  before  foreclosure,  he  could  have 
relied  upon  the  liens  from  which  he  redeemed  as  against  a  junior 
mortgagee ;  and  we  are  unable  to  perceive  why  the  rule  should 
not  apply  where  title  is  acquired  and  redemption  made  after 
foreclosure  and  sale.  The  controlling  fact  that  the  debt  is  one 
which  a  third  person,  the  mortgagor,  is  ultimately  liable  to  pay^ 
remains  the  same  after  saje  as  it  was  before ;  there  is,  in  this 
respect,  not  the  slightest  change.  So,  too,  the  rights  acquired 
before  sale  go  back  to  the  grantor  as  they  do  after  sale,  and  in 
this  particular  the  cases  are  precisely  the  same.  The  argument 
that  the  grantee  gets  no  greater  rights  than  his  grantor  could 
convey  applies  just  as  forcibly  to  cases  where  the  redemption 
takes  place  before  foreclosure  as  to  cases  where  it  is  made  sub- 
sequent to  the  sale,  and  yet  no  lawyer  doubts  the  soundness 
of  the  old  and  salutary  rule  to  which  we  have  referred. 

The  rule  is  a  just  one.  The  junior  mortgagee  is  in  no 
worse  situation  than  if  the  property  had  remained  in  the 
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hands  of  his  original  debtor,  for  the  senior  mortgage  would 
have  cut  off  the  junior ;  nor  is  the  purchaser  at  the  foreclosure 
sale  wronged,  for  he  gets  all  he  paid,  with  generous  interest. 
In  more  ways  than  one  the  rule  works  beneficially.  It  tends 
to  compel  mortgagees  to  embrace  all  their  liens  in  one  action 
and  to  make  the  .mortgaged  property  bring  its  fair  value;  it 
tends  to  put  confidence  in  titles  acquired  at  judicial  sales,  for 
the  purchaser  feels  that  if  he  does  not  secure  title  he  at  least 
secures  a  paramount  lien  ;  and,  lastly,  it  tends  to  prevent  op- 
pression by  giving'  the  debtor  an  opportunity  to  sell  his  right 
of  redemption,  burdened  to  no  greater  extent  than  when  he 
held  the  property,  but  subject  to  all  the  mortgages,  in  their 
due  order  of  priority,  whereas,  if  the  purchasers  were  not  at 
least  sure  of  securing  a  senior  equity,  they  would  be  slow  to 
buy,  if,  indeed,  they  would  buy  at  all.  Against  these  benefits 
which  result  from  the  rule,  not  one  evil  consequence  can  be 
conceived.  The  rule  is  one  which  should  be  enlarged  rather 
than  restricted. 

Without,  however,  attempting  to  define  limits  or  mark 
out  boundaries  for  the  rule,  we  apply  it  to  the  present  case* 
We  think  that  a  purchaser,  in  a  case  where  a  mortgagee  has 
three  mortgages  and  sets  up  only  two,  but  takes  a  decree  set- 
tling questions  of  seniority,  providing  for  payment  of  the 
mortgages  specifically  set  forth  in  the  pleadings,  and  direct- 
ing that  the  surplus  remaining  after  the  payment  of  the  mort- 
gages foreclosed  should  be  paid  to  the  mortgagor,  may  well 
avail  himself  of  the  order  of  priority  declared  in  such  decree. 
The  iact  that  the  decree  directs  payment  of  the  surplus  to  the 
mortgagor  is,  of  itself,  sufficient  to*  raise  a  strong  equity  in 
iavor  of  the  purchaser. 

Our  conclusions  are :  1  st.  That  as  the  introductory  part  of 
the  decree  shows  that  the  Graver  mortgage  was  an  unpaid 
and  subsisting  lien,  and  as  in  the  body  of  the  decree  provision 
is  made  for  the  payment  of  the  liens  specifically  foreclosed, 
and  none  for  that  one,  the  appellee  is  not  concluded  by  the 
former  decree,  but  may  foreclose  the  mortgage  acquired  from 
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Graver.  2d.  That  as  Conway  was  the  owner  of  the  land  and 
not  personally  liable  for  the  debt  secured  by  the  mortgage 
foreclosed,  and  redeemed  from  them  to  protect  his  title,  he  ia 
entitled  to  be  subrogated  to  the  rights  of  the  holders  of  the 
liens  from  which  he  redeemed.  3d.  That  the  appellee  is  en- 
titled to  proceed  as  the  holder  of  a  junior  mortgage,  but  is 
not  entitled  to  treat  the  senior  liens  as  extinguished. 

Judgment  reversed,  with  instructions  to  sustain  appellants' 
motion  for  a  new  trial. 

Petition  for  a  rehearing  overruled. 


No.  8320. 

Burkhalter  et  al.  v.  Burkhalter. 

Wills. — Chngtructum, —  Widow, — Descent. — A  testator,  by  one  item  of  hii 
willy  gaye  certain  real  estate  to  bis  wife,  remainder  in  fee  to  his  children, 
and  also  certain  personal  property ;  and  by  the  next  item  he  gave  the 
residue  of  his  real  and  personal  estate  to  his  children,  *'  after  my  beloved 
wife  has  taken  her  portion  jiccording  as  the  law  provides." 

Heldy  that  the  provision  made  in  the  first  item  was  plainly  in  addition  to 
the  right  in  his  estate  given  by  law  to  the  widow,  and,  by  virtae  of  the 
statute  (B.  S.  1881,  section  2505)^  she  was  entitled  to  both. 

From  the  Tippecanoe  Circuit  Court. 

J,  3L  Larue  and  F.  B.  Everett,  for  appellants. 
TT.  C,  Wilson  and  J.  H.  Adams,  for  appellee. 

Franklin,  C. — This  is  an  action  for  partition  commenced 
by  appellee,  as  the  widow,  against  appellants,  as  the  heirs,  of 
Edward  Burkhalter,  deceased. 

In  the  year  1866,  the  deceased,  a  widower,  with  ten  chil- 
dren, was  married  to  the  plaintiff,  a  widow,  with  two  children. 
They  lived  together,  without  issue  by  the  second  marriage, 
until  the  2d  day  of  December,  1878,  when  he  died  testate,  the 
owner  of  certain  real  estate  sought  to  be  partitioned.  The  will 
of  the  testator  is  made  a  part  of  the  complaint,  and  the  con- 
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troversy  in  this  case  arises  over  the  construction  of  the  first 
and  second  items  of  the  will. 

The  appellants  claim  that  by  the  will  the  appellee  has  an 
interest  in  and  takes  only  the  real  estate  mentioned  in  the  first 
item,  and  that  such  provision  is  in  lieu  of  her  interest  in  his 
other  lands.  The  appellee  claims  that,  by  the  first  and  second 
items  of  said  will,  she  was  to  have  the  real  estate  mentione'd 
in  the  first  item,  in  addition  to  what  she  would  have  been  al- 
lowed to  receive  if  no  will  had  been  made,  and  that  she  was 
entitled  to  one-third  of  the  residue  of  his  said  real  estate. 

The  two  clauses  of  the  will  are  as  follows :  ^ 

^'Item  first,  I^ive  and  devise  to  my  beloved  wife  the  house 
in  which  we  now  reside,  together  with  the  other  buildings  on 
the  lot  of  land  containing  about  three  acres,  more  or  less,  to 
hold  during  her  natural  life,  and  a  horse  and  buggy,  if  she  de- 
sires it,  two  cows  and  as  many  hogs  as  she  needs,  and  all  the 
provisions  on  hand,  and  all  the  household  furniture  that  she 
desires  to  keep.  At  the  death  of  my  said  wife  the  real  estate 
aforesaid  I  give  and  devise  to  my  natural  heirs. 

"Item  second.  I  give  and  devise  all  my  estate,  real  and  per- 
sonal (after  paying  my  just  debts),  to  my  natural  heirs.  To  my 
children  I  give  to  each  one  an  equal  x>ortion  aft6r  my  beloved 
wife  has  taken  her  portion  according  as  the  law  provides.'^ 

Appellee,  in  her  petition,  claimed  the  lot  of  land  and  the 
bouse  and  buildings  thereon  situated,  named  in  the  first  item 
of  the  will,  as  her  separate  property  under  the  will,  and  asked 
for  one-third  in  partition  of  the  other  lands.  A  demurrer  was 
overruled  to  the  complaint.  The  defendants  excepted,  and 
filed  the  following  answer,  in  substance:  After  stating  the 
relative  position  of  the  parties,  and  the  date  of  their  marriage, 
it  avers  that  the  plaintiff  brought  no  property  to  said  mar- 
riage, it  being  understood  between  her  and  said  Edward  that 
the  property  she  had  would  go  to  her  children ;  that  after  said 
marriage  the  said  testator  acquired  no  other  property,  but 
upon  the  lot  mentioned  in  the  first  clause  of  the  will  he  built 
Vol.  88.-24 
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a  valuable  house^  worth  at  least  $3^000^  making  the  value  of 
said  lot  $3,500;  that  they  were  childless  by  the  second  mar- 
riage ;  that  said  testator  by  his  will  left  to  said  widow  said  lot 
of  land  and  improvements,  together  with  other  personal  prop- 
erty, making  the  will  a  part  of  the  answer;  that^  after  the 
death  of  the  testator  and  the  probate  of  the  will,  the  plain- 
tiffy  with  a  full  knowledge  of  its  provisions,  retained  posses- 
sion of  said  house  and  said  lot  of  land  and  the  other  improve- 
ments thereon,  claiming  them  under  the  will;  claimed'  and 
received  the  horse  and  buggy,  two  cows,  all  the  hogs,  the 
household  furniture,  and  all  the  provisions  on  hand,  and  fully 
elected  to  take  under  the*  will ;  and  said  plaintiff  also  claimed 
and  received  $500  under  the  statute ;  that  the  real  estate  of 
said  testator,  aftier  deducting  the  part  so  willed  to  said  widow 
and  now  sought  to  be  partitioned,  did  not  exceed  in  value  the 
sum  of  $7,500 ;  and  concluded  by  averring  that  said  widow 
had  no  right  to  any  part  of  said  residue,  after  taking  the  part 
willed  to  her  in  said  first  item. 

To  this  answer  a  demurrer  was  sustained,  and  the  defend- 
ants excepted.  A  judgment  of  partition,  according  to  the 
petition  of  the  plaintiff,  was  rendered,  commissioners  were 
appointed  who  reported  partition  accordingly,  and  a  final 
judgment  of  partition  was  entered  of  record. 

The  overruling  of  the  demurrer  to  the  complaint  or  peti^ 
tion,  and  the  sustaining  of  the  demurrer  to  the  first  paragraph 
of  the  answer,  are  complained  of  as  errors  in  the  court  below. 

The  answer  states  &cts  more  fully  than  the  petition,  but 
both  demurrers  present  the  same  question,  and  that  is :  Is  the 
provision  for  the  widow  in  the  first  item  of  the  will  in  lieu 
of  her  interest  in  the  remainder  of  the  testator's  real  estate  ?^ 
The  4l8t  section  of  the  law  of  descent  (1  R.  S.  1876,  p.  415)^ 
and  the  2505th  section  of  the  R.  S.  1881,  provides  that  "If 
lands  be  devised  to  a  woman,  or  a  pecuniary  or  other  provi- 
sion be  made  for  her  by  the  will  of  her  late  husband,  in  lieu 
of  her  right  to  lands  of  her  husband,  she  shall  make  her  elec- 
tion whether  she  will  take  the  lands  so  devised,  or  the  pro- 
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vision  so  made^  or  whether  she  will  retain  the  right  to  one- 
third  of  the  land  of  her  late  husband ;  but  she  shall  not  be 
entitled  to  both,  unless  it  plainly  appears  by  the  will  to  have 
been  the  intention  of  the  testator  that  she  should  have  such 
lands^  or  pecuniary  or  other  provision  thus  devised  or  be- 
queathed^ in  addition  to  her  rights  in  the  lands  of  her  husband." 
flach  clause  or  item  in  a  will  must  be  construed  with  refer- 
ence to  the  whole  will.     Kelly  v.  Stinson,  8  Blackf.  387. 

In  the  case  of  Smith  v.  BaMwiny  2  Ind.  404,  it  was  said : 
"We  understand  the  meaning  of  this  section  to  be,  that  where 
a  provision  is  made  for  the  widow  in  lieu  of  dower  in  her 
deceased  husband^s  will^  she  shall  elect  between  such  provi- 
sion and  dower,  and  shall  not  take  both ;  and  that  where  the 
will  is  not  explicit  as  to  whether  such  provision  is  intended 
to  be  in  lieu  of  dower,  it  shall  be  presumed  to  be  so  intended. 
The  latter  clause  of  the  section  declares  the  rules  of  construc- 
tion where  the  will  is  not  clear  in  its  terms.'^  See  the  case 
of  Young  v.  Pickens,  49  Ind.  23.  In  this  last  case  it  is  said 
that  if  "  it  does  not  plainly  appear  by  the  will  to  have  been 
the  intention  of  the  testator  that  she  should  have  the  provi- 
sion made  by  the  will,  in  addition  to  her  right  in  the  lands 
of  her  husband,  she  must  elect.^^ 

This  being  the  law,  does  it  plainly  appear  by  this  will,  that 
it  was  the  intention  of  the  testator  that  his  widow  should  have 
the  provision  made  for  her  in  his  will  in  addition  to  one-third 
in  the  remainder  of  his  real  estate?  The  first  item  gives  her 
a  life-estate  in  certain  real  estate,  and  certain  personal  prop- 
erty absolutely,  with  the  remainder  in  that  real  estate  to  hi* 
children.  The  second  item  gives  to  his  children  all  the  bal- 
ance of  his  real  and  personal  estate,  after  the  widow  "has 
taken  her  portion,  as  the  law  provides.'' 

This  last  exception  to  the  devise  to  his  children  appears  to 
embrace  her  portion  of  the  balance  of  the  real  as  well  as  the 
personal  estate,  which  had  not  been  devised  to  the  widow  in 
the  first  item,  and  the  second  item  can  not  be  made  operative 
and  carried  into  effect  without  allowing  the  widow  to  take 
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one-third  of  the^balance  of  his  real  estate,  as  provided  by  law. 
We  think  that  a  fair  construction  of  the  language  used  in 
both  items  of  the  will  makes  it  plainly  api)ear  that  it  was  the 
intention  of  the  testator  to  give  to  his  widow  the  property 
devised  to  her  in  the  first  item,  in  addition  to  what  the  law 
would  give  her  in  the  balance  of  his  property,  independent 
of  the  will. 

The  complaint,  therefore,  stated  fiusts  sufficient  to  consti- 
tute a  good  cause  of  action,  and  the  answer  did  not  state  facts 
sufficient  to  constitute  a  defence.  There  was  no  error  in 
overruling  the  demurrer  to  the  complaint,  or  in  sustaining  the 
demurrer  to  the  answer.     The  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 


No.  5930. 

HiETT  V.  Davis. 

CkWTS. — Bond  to  Secure. — Complaini, — A  complaint  upon  a  bond  to  secure 
costs,  which  fails  to  show  that  the  plaintiff  is  liable  for  or  has  paid  any 
costs,  is  bad  on  demurrer. 

Same. — Measure  </  Damages, — The  measure  of  damages  in  a  suit  upon  a 
bond  to  secure  costs  is  not  the  whole  costs  of  the  cause,  but  onlv  the 
plaintiff's  costs. 

Same. — Evidenoe. — Fee-Book. — In  an  action  by  the  defendant  in  a  suit 
begun  before  a  justice  of  the  peace  and  afterwards  appealed  to  the  su- 
perior court,  upon  a  bond  given  to  secure  the  costs,  evidence  was  admit- 
ted to  the  effect  that  at  the  trial  before  the  justice  the  defendant's  attor^ 
ney  asked  the  justice  if  the  plaintiff  had  given  security  for  costs;  the 
justice  answered  "  Yes,"  and  the  plaintiff's  attorney  held  up  a  paper, 
saying,  "  Here  is  the  bond ;  H.  has  signed  it."  The  parties  were  present, 
but  H.  (the  surety)  was  not.  The  fee-book  and  witness-book  of  the  supe- 
rior court  were  also  admitted  in  evidence.  There  being  evidence  tending 
to  show  a  delivery  of  the  bond  it  was  admitted  in  evidence. 

Sleld,  that  no  error  was  committed  in  the  admission  of  either  of  said  items 
of  testimony. 
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From  the  Superior  Court  of  Tippecanoe  County. 

(7.  E,  Lake  and  J.  8.  McMillin,  for  appellant. 
TT.  (7.  Wilson  and  J.  H.  Adams,  for  appellee. 

BiCKJ^^ELL,  C.  C. — This  was  an  action  by  the  appellee  against 
the  appellant  upon  an  undertaking  for  costs.  All  the  ques- 
tions in  the  case  arise  upon  the  second  paragraph  of  the  com- 
plaint. A  demurrer  to  that  paragraph  was  overruled.  The 
defendant  answered : 

1st.  The  general  denial. 

2d.  A  plea  of  non  est  factum. 

A  jury  tried  the  issues  and  returned  a  verdict  for  the  plain- 
tiff for  $106.45..  The  defendant's  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  on  the  verdict.  The 
defendant  appealed.  The  errors  assigned  are,  overruling  the 
demurrer  to  the  complaint,  and  overruling  the  motion  for  a 
new  trial. 

The  appellant  requests  that  all  the  matters  presented  by  the 
motion  for  a  new  trial  may  be  determined,  in  order  that  the 
parties  may  be  guided  by  the  decision,  in  the  event  of  a  new 
trial. 

The  first,  second  and  third  reasons  for  a  new  trial  allege 
that  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law  and  evidence.  The  point  here  made  is 
that  there  was  no  sufficient  proof  of  the  delivery  of  the  under- 
taking. This  was  a  question  for  the  jury.  We  think  the 
evidence  authorized  the  jury  to  find  that  the  undertaking  was 
not  only  signed  by  the  appellant,  but  was  delivered  by  him 
as  security  for  costs  in  the  case. 

The  fourth  and  fifth  reasons  for  a  new  trial  present  the 
question  whether  the  damages  were  excessive. 

The  costs  recovered  by  a  party  are  the  costs  made  by  him 
and  for  which  he  is  liable.  Armsworth  v.  Scotten,  29  Ind.  495 ; 
Hays  V.  Boyer,  59  Ind.  341.  The  evidence  as  to  the  amount 
of  costs  consisted  of  fee-book  No.  4  and  witness-book  No.  1 
of  the  Superior  Court  of  Tippecanoe  county,  purporting  to 
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show  the  taxation  of  costs  made  by  the  clerk  in  the  case  of 
Foster  v.  Davis.  The  taxation  is  headed  "Appeal  costs  Foster 
is  liable  for/'  and  the  total  amount  is  $106.45,  which  is  the 
amount  of  the  verdict.  This  verdict  is  certainly  excessive 
unless  the  appellee  made  all  the  costs;  but  it  appears  by  the 
witness-book  and  by  the  subpoenas,  which  were  also  in  evi- 
dence and  are  in  the  record,  that  seven  of  the  witnesses,  whose 
fees  were  a  part  of  the  J106.45,  were  Foster's  witnesses.  For 
their  fees  Davis  was  not  liable  and  could  not  recover  them  in 
this  action.    The  damages,  therefore,  were  clearly  excessive. 

The  sixth  reason  for  a  new  trial  is  error  of  law  occurring 
at  the  trial.  Under  this  head  specification  A  charges  error 
in  admitting  in  evidence  the  undertaking  for  costs,  and  speci- 
fication B  charges  error  in  refusing  to  strike  out  that  evidence. 
But  there  was  no  error  in  these  particulars,  because  there  was 
evidence  tending  to  show  a  delivery  of  the  undertaking  as 
the  security  for  costs  in  the  case.  Specification  C  charges 
error  in  admitting  the  following  testimony  of  the  appellee : 

"  Mr.  Durgon  was  my  attorney ;  at  the  school-house,  at  the 
first  trial  of  the  case,  Durgon  asked  Shuee  "  (the  justice)  "  if 
Foster  had  filed  security  for  costs,  and  Shuee  said  yes ;  and 
McMillin  held  up  a  paper  in  his  hand  and  said,  ^Here  is  the 
bond ;  John  Hiett  has  signed  it.^  We  were  all  sitting  around 
the  table  there;  John  Hiett  was  not  present.'' 

This  statement  of  what  took  place  at  the  trial  was  compe- 
tent, as  tending  to  show  that  the  justice  then  held  the  under- 
taking as  security  for  costs  in  the  case,  and  was  proper  to  be 
considered  by  the  jury  in  connection  with  the  other  facts  tend- 
ing to  show  the  delivery  of  the  instrument. 

Specifications  D  and  E  charge  as  error  the  admission  in 
evidence  of  the  fee-book  and  witness-book  hereinbefore  re- 
ferred to.  There  was  no  error  in  this.  Palmer  v.  Glover,  73 
Ind.  529. 

Specifications  F  and  G  are  expressly  waived  by  the  appel- 
lant. The  court,  therefore,  erred  in  overruling  the  motioa 
for  a  new  trial. 
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As  to  the  other  error  assigned^  to  wit,  overruling  the  de- 
murrer to  the  complaint,  the  objection  urged  against  the  com- 
|)laint  is  that  it  fails  to  show  what  part  of  the  costs  in  con- 
troversy were  made  by  the  appellee,  or  that  he  had  paid 
or  was  liable  to  pay  any  of  them.  This  objection  seems  to  be 
well  taken.     See  Goodwin  v.  Smithy  68  Ind.  301. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellee^ 
with  leave  to  the  appellee  to  amend  his  complaint. 
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SpbciaIi  Finding. — Burden  of  Issue. — Praetiee."  Supreme  Court, — A  special 
finding  of  facts  contains  only  such  facts  as  are  proven  on  the  trial, 
and,  where  it  is  silent  as  to  any  material  fact  in  issue,  it  is  regarded 
by  the  Supreme  Court  as  a  finding  against  the  party  who  has  the  burden 
of  such  issue. 

fiwAMP  Lands. — Record  of  Deed  or  Jhient, — Subsequent  Puj'chcLser, — Under 
section  4  of  the  act  of  June  14th,  1S52,  supplemental  to  the  swampland 
act  (1  G.  &  H.  607),  a  deed  or  patent  issued  by  the  State  to  a  purchaser 
of  swamp  lands  was  required  to  be  recorded  in  the  office  of  the  Secretary 
of  State ;  and  where  it  was  not  so  recorded,  and  no  possession  was 
taken  thereunder,  such  deed  or  patent  is  fraudulent  and  void  as  against 
3.  subsequent  purchaser  of  the  land  from  the  State,  without  notice,  actual 
or  constructive,  and  in  good  faith,  and  those  claiming  under  him. 

From  the  Lake  Circuit  Court. 

J.  Kopdke,  for  appellants. 

E.  Griffin  and Griffin^  for  appellee. 

HowK,  C.  J, — After  this  cause  had  been  put  at  issue  it  was 
."submitted  to  the  court  for  trial,  and  at  the  request  of  the  ap- 
pellants, the  defendants  below,  the  court  made  a  special  find- 
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ing  of  the  facts  and  stated  its  conclusions  of  law  thereon^  in 
substance,  as  follows : 

"  That  the  land  described  in  plaintiff's  complaint^to  wit,  the 
southwest  quarter  of  the  southeast  quainter  of  section  34,  town- 
ship 34  north,  of  range  9  west,  in  Lake  county,  Indiana,  was  for- 
merly what  was  commonly  known  as  ^  swamp  land/  and  was 
ceded  as  such  by  the  United  States  Government  to  the  State  of 
Indiana;  that  the  plaintiff's  father,  George  Earle,  purchased 
said  land  from  the  State  of  Indiana,  and,  in  pursuance  of  such 
purchase,  on  the  12th  day  of  January,  1857,  received  a  deed 
or  patent  from  the  State  of  said  land,  which  was  signed  by  the 
Governor  and  Secretary  of  State,  and  sealed  with  the  great 
seal  of  the  State ;  that  said  deed  or  patent  was  not  recorded 
in  the  recorder's  oflBce  of  Lake  county,  Indiana,  till  the  30th 
day  of  November,  1874;  that  said  George  Earle  since  died,, 
leaving  a  will,  which  W)as  duly  proven  and  recorded  in  the 
oflSce  of  the  clerk  of  the  Lake  Circuit  Court,  on  September 
13th,  1878,  in  which  said  real  estate  was  devised  to  the  plain- 
tiff, John  G.  Earle. 

"The  court  also  finds  that  one  Adelbert  D.  Palmer  pur- 
chased said  land  from  the  State  of  Indiana,  as  '  swamp  land,' 
on  May  2d,.  1866,  in  accordance  with  the  law  of  the  State,  and 
in  pursuance  of  such  purchase,  on  the  2d  day  of  May,  1866, 
received  a  deed  or  patent  from  the  State  of  said  land,  which 
was  signed  by  the  Governor  and  Secretary  of  State,  and  sealed 
with  the  great  seal  of  the  State ;  that,  before  making  such  pur- 
chase, said  Palmer  made  proper  search  and  enquiry  of  the  proper 
county  officers  of  Lake  county,  Indiana,  and  also  of  the  State 
officers  at  Indianapolis,  concerning  said  land,  and  neither  he 
nor  said  officers  found  any  entries  in  their  books,  showing^ 
title  in  George  Earle  to  said  la^ds,  but  the  officers  informed 
said  Palmer  that  said  land  was  open  to  entry  and  purchase ; 
that  Palmer  had  his  patent  to  said  land  recorded  in  the  re- 
cotder's  office  of  Lake  county,  Indiana,  on  Juge  4th,  1866  ; 
that  on  the  6th  day  of  August,  1869,  said  Palmer  sold  the 
east  half  of  said  southwest  quarter  of  the  southeast  quarter 
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of  section  34,  township  34,  range  9^  to  Moses  M.  Esty,  and 
conveyed  the  same  by  deed  duly  executed,  which  was  recorded 
in  the  recorder's  oflSce  of  Lake  county  on  the  9th  day  of 
August^  1869 ;  that,  on  the  same  day,  said  Esty  sold  said  land 
to  James  H.  Ball,  and  conveyed  it  by  general  warranty  deed,, 
duly  executed  and  recorded  August  9th,  1869 ;  that  James  H, 
Ball,  on  August  11th,  1869,  sold  said  land,  together  with  other 
parcels,  to  the  defendant  Nitche,  and  conveyed  the  same  by 
general  warranty  deed,  duly  executed  and  recorded  in  L&ke 
county,  Indiana,  on  October  26th,  1869 ;  that  said  Nitche  paid 
value  for  the  land,  and,  at  the  time  of  his  purchase,  had  no 
knowledge  or  notice  of  any  right  or  title  of  said  George  Earle 
to  said  land ;  that,  on  September  29th,  1880,  said  Nitche  sold 
said  land  to  the  defendants  Hawkinson  and  Ryan,  who  paid 
value  for  the  same;  that  he  conveyed  the  land  by  general 
warranty  deed,  duly  executed  and  recorded  in  Lake  county^ 
Indiana,  on  the  same  day ;  that  while  said  Nitche  held  said 
land  he  paid  the  taxes  on  the  same  and  made  improvements  by 
ditching  and  grubbing,  and  that  he  was  in  the  actual  possession 
of  the  same,  under  his  deed  from  Ball,  claiming  ownership  and 
not  disturbed  in  his  possession  till  the  commencement  of  this 
suit;  that  the  service  of  summons,  in  this  case,  conveyed  the 
first  notice  to  said  Nitche  of  any  claim  or  right  in  said  land 
of  the  plaintiff,  John  G.  Earle,  or  his  fiither,  George  Earle. 

"The  court  also  finds  that  the  said  land  remained  wild  and 
nnoccupied  till  said  Nitche  took  possession  of  it  under  his 
deed  from  James  H.  Ball/' 

''Upon  the  foregoing  facts  the  court  finds  and  states  the 
following  conclusions  of  law : 

"  1st.  That  said  George  Earle,  by  virtue  of  his  purchase  of 
said  land  from  the  State,  became  the  owner  thereof; 

"2d,  That  a  recording  of  said  patent  in  the  office  of  the 
recorder  of  Lake  county,  Indiana,  was  not  required  by  law; 

"  3d.  That  the  patent  of  said  land,  obtained  by  Palmer,. 
under  his  purchase  from  the  State,  conveyed  no  title,  and  that 
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the  subsequent  purchasers  from  Palmer  under  his  said  patent^ 
iucludiug  the  defendants  herein^  obtained  no  title; 

^^4th.  That  the  plaintiff  ought  to  have  judgment  against 
the  defendants  for  the  possession  of  the  east  half  of  the  south- 
west quarter  of  the  southeast  quarter  of  section  34^  township 
34  north,  of  range  9  west,  in  Lake  county^  Indiana,  and  that 
his  title  thereto  should  be  quieted  in  him  as  against  any  claims 
of  the  defendants,  or  any  person  claiming  by,  through  or 
under  them." 

Over  the  appellants'  exceptions  to  these  conclusions  of  law, 
the  court  rendered  judgment  for  the  appellee,  in  accordance 
therewith. 

By  proper  assignment  of  error  here,  the  appellants  call  in 
<]uestion  the  correctness  of  the  court's  conclusions  of  law  upon 
the  facts  specially  found ;  and  this  is  the  only  question,  in 
this  case,  for  the  decision  of  this  court.  The  i*ecord  shows 
that -this  action  was  commenced  on  the  2d  day  of  March,  1881. 
The  deed  or  patent  under  which  the  appellee  claimed  title  to 
the  land  in  controversy  was  signed  by  the  Governor  and  at- 
tested by  the  Secretary  of  State,  and  the  seal  of  the  State  was 
thereto  affixed,  on  the  12th  day  of  January,  1857.  More  than 
twenty-four  years  elapsed;  therefore,  after  the  date  of  such 
<ieed  or  patent,  before  the  appellee  or  his  ancestor  took  pos- 
session, or  even  asserted  any  claim  or  right  to  the  possession 
of  the  land  in  controversy.  The  deed  or  patent  under  which 
appellee'  claims  title  was  never  procured  to  be  recorded,  by 
him  or  his  ancestor,  by  the  Secretary  of  State  in  the  book 
kept  in  his  office  for  that  purpose ;  and  it  was  not  recorded 
in  the  recorder's  office  of  Lake  county  until  the  30th  day  of 
November,  1874,  or  nearly  eighteen  years  afiter  its  execution. 
Tn  the  meantime,  to  wit,  on  the  2d  day  of  May,  1866,  the 
land  in  di^spute  being  then  wild  and  unoccupied,  Adelbert  D. 
Palmer,  the  remote  grantor  of  the  appellants,  after  proper 
search  and  enquiry  had  been  made  by  him  of  the  proper  county 
officers  of  Lake  county,  and  also  of  the  State  officers  at  In- 
dianapolis, concerning  said  land,  and  had  been  informed  by 
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the  State  officers  that  the  land  was  open  to  entry  and  purchase^ 
bought  the  same  from  the  State  and  received  a  proper  deed 
therefor^  signed  by  the  proper  State  officers,  under  the  seal 
of  the  State.  This  deed  or  patent  was  recorded  in  the  re- 
i^rder's  office  of  Lake  county  on  June  4th,  1866;  and  under 
it,  through  certain  mesne  conveyances,  the  appellant  Nitche 
became  the  owner  of  the  land  on  August  4th,  1869.  Nitche 
took  actual  possession  of  the  land,  paid  the  taxes  and  made 
improvements  thereon  by  ditching  and  grubbing,  and.  he  and 
his  grantees  held  the  same,  claiming  ownership,  without  notice, 
actual  or  constructive,  of  any  adverse  claim  or  title,  and  un- 
disturbed in  the  possession,  until  the  service  of  the  summons 
issued  in  this  action. 

Upon  these  &cts,  which  has  the  better  title  to  the  land  in 
controversy,  the  appellee  or  the  appellants  ?  The  trial  court 
determined  this  question  in  favor  of  the  appellee ;  but  we  are 
of  opinion  that  it  ought  to  be  and  must  be  determined  in 
&vor  of  the  appellants.  Both  appellee  and  appellants  derive 
title  from  a  common  source,  the  State  of  Indiana;  and  the 
State  acquired  its  title  by  and  under  the  act  of  Congress  en-  ' 
titled  "An  act  to  enable  the  State  of  Arkansas  and  other  States 
to  reclaim  the  '  swamp  lands '  within  their  limits,"  approved 
September  28th,  1850.  Mmondson  v.  Cbrn,  62  Ind.  17.  The 
appellee  could  only  recover  in  this  action  upon  the  strength 
of  his  own  title,  and  not  upon  or  by  reason  of  any  defects  in 
the  appellants'  title.  It  was  found  as  a  fact  that  the  appellee's 
ancestor  purchased  the  land  and  received  a  deed  thereof,  duly 
executed,  from  the  State,  more  than  nine  years  before  the  ap- 
pellants' remote  grantor.  Palmer,  purchased  the  same  land 
and  received  from  the  State  his  deed  thereof,  duly  executed. 
The  appellee's  ancestor,  therefore,  had  the  older  paper  title 
to  the  land,  but  poasession  was  never  taken  thereunder,  nor 
was  the  deed  recorded  in  the  recorder's  office  of  Lake  county, 
or  in  the  office  of  the  Secretary  of  State ;  and  the  appellants 
and  those  under  whom  they  claim  had  no  notice,  actual  or 
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constructive,  of  the  title  of  the  ap)>ellee  or  of  his  ancestor, 
until  the  commencement  of  this  suit. 

It  is  claimed  by  appellee's  counsel  that  it  was  not  necessary 
that  the  deed  from  the  State  to  George  Earle  should  be  re- 
corded in  the  recorder's  office  of  the  county  in  which  the  land 
was  situate ;  and  so  this  court  seems  to  have  decided  in  the 
case  of  Mason  v.  Oookseyy  51  Ind.  519.     The  reason  assigned 
for  this  ruling  is  that  the  act  of  May  29th,  1852,  regulating 
the  sale  of  swamp  land,  makes  no  provision  for  the  acknowl- 
edgment of  deeds  of  such  lands  executed  by  the  State  officers^ 
and  that,  without  such  acknowledgment  or  proof  thereof,  un- 
der section  18  of  the  act  of  May  6th,  1852,  concerning  real 
property  and  the  alienation  thereof,  such  deeds  are  not  entitled 
to  record.     But  in  section  4  of  the  act  of  June  14th,  1852,  sup- 
plemental to  the  swamp-land  act,  it  was  provided  that  the 
deed  or  patent  to  the  purchaser  of  swamp  land  executed  by 
the  Governor  and  countersigned  by  the  Secretary  of  State, 
under  the  seal  of  the  State,  ''shall  also  be  recorded  by  said 
Secretary  of  State  in  books  to  be  kept  in  his  oflBce."     1  G.  & 
H.  607.     It  seems  to  us,  therefore,  that  it  was  necessary  in 
this  case  that  the  appellee  should  have  shown  that  the  deed 
or  patent  under  which  he  claimed  title  to  the  land  in  con- 
troversy had  been  duly  recorded,  as  the  statute  required,  by 
the  Secretary  of  State,  in  the  book  kept  in  his  office  for  such 
purpose.     The  court  did  not  find  that  such  deed  or  patent 
had  ever  been  recorded  by  the  Secretary  of  State  in  the  book 
kept  in  his  office  for  that  purpose ;  and  as  it  was  incumbent 
on  the  appellee,  who  had  the  burden  of  the  issue  and  could 
only  recover  upon  the  strength  of  his  own  title,  to  show  that 
the  deed  or  patent  under  which  he  claimed  had  been  duly  re- 
corded, as  by  law  required,  we  think  the  silence  of  the  special 
finding  in  relation  to  any  such  record  must  be  held  to  be 
equivalent'  to  an  express  finding  against  him  upon  the  point 
under  oonsideration.     Graham  v.  Stale,  ex  rei.,  66  Ind.  386 ; 
Vannay  v,  Duprez,  72  Ind.  26;   Spraker  v.  Armstrong,  79 
Ind.  677. 
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Upon  the  facts  specially  found  by  the  court,  in  the  case  at 
bar,  we  are  of  the  opinion  thai  the  appellants,  and  those  under 
¥rhom  they  claim  title,  were  subsequent  purchasers  of  the  land 
in  controversy,  in  good  faith  and  for  a  valuable  consideration, 
and  without  notice,  actual  or  constructive,  of  the  claim  or  title 
of  the  appellee  or  his  ancestor;  and  that  the  deed  or  patent 
from  the  State  to  George  Earle  is,  therefore,  fraudulent  and 
void  as  against  the  appellants.  Sec.  16, 1  R.  S.  1876,  p.  365 ; 
sec.  2931,  R.  S.  1881. 

The  court  erred  in  its  conclusions  of  law.  The  judgment 
is  reversed,  with  costs,  and  the  cause  is  remanded,  with  in- 
structions to  set  aside  the  conclusions  of  law,  and,  in  lieu 
thereof,  to  find  for  the  appellants,  the  defendants  below,  as  a 
conclusion  of  law,  and  to  render  judgment  accordingly. 


No.  9431. 

The  Lake  Erie  and  Western  Railway  Company 

V.  Fix. 

Practice. — Harmlen  Error. — It  is  harmless  error  to  either  sustain  demur- 
rers to  or  strike  out  answers  which  would  not  have  entitled  the  defendant 
to  any  benefit  not  secured  by  the  general  denial  also  pleaded. 

Same. — BUI  cf  Excepdona, — Time  cf  FUing. —  Presumption. — Time  must  be 
granted  within  which  to  reduce  exceptions  to  writing;  but  where  the  bill 
is  filed  during  the  term,  it  will  be  presumed  that  time  was  given  when 
the  exception  was  taken. 

8ame. — B^usalto  Iruiruct  Jury  to  Angwer  Interrogatories, — A  jury  can  be  di- 
rected to  answer  interrogatories  only  on  condition  that  they  find  a  gen- 
eral venjict,  and  the  refusal  of  a  request  to  unqualifiedly  instruct  the 
jury  to  answer  interrogatories  is  not  error. 

Ratlroad. — Passengers. — A  passenger  upon  a  railroad  train  has  a  right  to 
act  upon  the  conduct  and  directions  of  the  agents  of  the  corporation. 

Samb. — Damages  for  Fleeting  Passenger  from  Train. — In  an  action  against 
a  railroad  company  to  recover  damages  for  the  ejection  of  the  plaintifi' 
from  one  of  its  trains  by  an  agent,  the  conductor  thereof,  the  evidence 
showed  that  the  plaintifi*  had  purchased  a  round-trip  ticket  of  the 
defendant's  agent  at  one  of  its  stations,  entitling  him  to  a  passage  to 
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and  from  another  station  on  the  line  of  the  defendant's  road ;  that  shortly 
after  entering  the  car  a  man  came  along,  asked  for  the  ticket,  which  was 
given  him,  tore  it  in  two,  handing  back  one  and  keeping  the  other  part 
thereof;  at  about  eleven  o'clock  the  same  night  the  plaintiff  entered  a 
car  on  the  defendant's  road  to  return  to  the  station  at  which  he  had  par- 
chased  the  ticket,  handed  the  inductor  the  part  of  the  ticket  retamed 
to  him  by  the  man  on  the  first  train,  which  the  conductor  refused  to  ac* 
cept,  and  upon  the  plaintiff's  refusal  to  pay  the  fare  demanded,  not- 
withstanding his  explanation  and  remonstrance,  forcibly  ejected  him 
from  the  train.  The  man  who  took  the  ticket  on  the  first  train  was  a 
brakeman  in  charge  thereof  instead  of  the  conductor,  who  was  in  con- 
cealment on  the  engine.  The  brakeman  testified  that  he  supposed  that 
one-half  of  the  ticket  was  good  for  a  ride  either  way.  The  behavior  of 
the  plaintiff  was  orderly  and  gentlemanly. 

Hddf  that  the  plaintiff  was  entitled  to  damages ;  and  that  $600  was  not 
excessive. 

8A.MB. — MeoBure  of  Damages. — In  estimating  the  damaged  in  such  case,  it  is 
proper  to  consider  the  humiliation  and  degradation  imposed  upon  the 
injured  person  by  the  wrong  done  him;  and  if  such  wrong  b  don& 
under  circumstances  of  peculiar  indignity  and  degradation,  that  fact  is 
to  be  considered  as  an  element  of  compensation  even  in  cases  where  vin- 
dictive damages  can  not  be  given. 

From  the  Tippecanoe  Circuit  Court. 

H.  W.  Chase,  F.  S,  Chase  and  F.  W.  ChoMy  for  appellant. 
J.  R,  Coffroth  and  T.  A.  Stuart,  for  appellee. 

■ 

Elliott,  J.  — This  action  was  instituted  by  the  appellee 
to  recover  damages  for  the  wrongful  act  of  the  appellant's 
servants  in  ejecting  him  from  one  of  its  passenger  trains. 
The  answers  struck  out  on  motion  and  to  which  demurrers 
were  sustained,  would  not  have  entitled  the  appellant  to  any 
benefit  not  secured  by  the  general  denial  pleaded,  and  if  there 
was  any  error  in  these  rulings  it  was  a  harmless  one. 

The  court  refused  to  propound  to  the  jury  interrogatories 
asked  by  appellant.  Appellee  contends  that  no  question  is 
saved  upon  this  ruling,  for  the  reason  that  time  was  not  given 
in  which  to  reduce  the  exception  to  writing.  This  conten- 
tion can  not  prevail.  The  bill  of  exceptions  was  filed  during 
the  term  at  which  the  ruling  was  made,  and  the  presumption 
is  that  time  was  granted  to  reduce  the  exception  to  writing. 
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and  that  it  was  put  in  writing  within  the  time  limited.  Time 
most  be  granted  within  which  to  reduce  exceptions  to  writing, 
but  where  the  bill  is  filed  daring  the  term  it  will  be  presumed 
that  time  was  given  when  the  exception  was  taken.  Volger  v. 
Sidener^  86  Ind.  545 ;  PUzer  v.  Indianapolis^  etc.,  R.  W.  Co,, 
80  Ind.  569. 

The  request  to  propound  interrogatories  is  in  these  words  r 
"The  defendant  requests  the  court  to  instruct  the  jury  to  find 
specially  upon  the  following  particular  questions  of  fact/'  and 
the  appellee  insists  that  the  court  was  justified  in  denying  this 
prayer^  for  the  reason  that  the  defendant  was  entitled  to  have 
answers  to  interrogatories  only  in  case  the  jury  should  return 
a  general  verdict.  It  is  tniie  of  instructions  generally  thaf  it 
is  not  error  to  refuse  them  unless  it  is  proper  to  give  them  in 
the  terms  prayed.  Laim^enceburgh,  etc.,  -K.  R.  Go.  v.  Mont-- 
gomery,  7  Ind.  474. 

The  question  here  is  whether  the  instruction  prayed  as  to 
the  interrogatories  falls  within  the  general  rule  that  it  is  not 
error  to  refuse  them  unless  they  ought  to  be  given  as  prayed. 
The  code  requires  that  interrogatories  shall  be  answered  only 
in  cases  where  a  general  verdict  is  returned,  and  the  decisions 
hold  that  it  is  not  error  to  refuse  them  unless  they  are  asked 
in  accordance  with  the  provision  of  the  statute,  thus  bringing 
instructions  upon  this  subject  within  the  general  rule.  In 
Bird  V.  Lanivs,  7  Ind.  615,  it  was  said :  "All  that  we  decide 
is,  that  a  party  can  not  require  special  interrogatories  to  be 
answered,  except  on  condition  that  the  jury  shall  elect  to  re- 
turn a  general  verdict.  The  request  made  by  the  defendants 
was  unqualified,  and  was  therefore  properly  refused."  This 
doctrine  has  been  frequently  approved.  Board,  etc.,  v.  Kromer, 
8  Ind.  446  ;  Adaina  v.  Holmes,  48  Ind.  299 ;  Hopkins  v.  Stanley, 
43  Ind.  553 ;  Killian  v.  Eigenmann,  57  Ind.  480 ;  Hodgson  v. 
Juries,  52  Ind.  334 ;  Ogle  v.  Dill,  61  Ind.  438,  vide  p.  443. 

The  controlling  questions  in  the  case  arise  on  the  evidence; 
that  given  on  the  part  of  the  appellee  fully  establishes  these 
facts:  On  the  5th  day  of  May,  1880,  the  appellee  bought  of 
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appellant's  agent^  at  its  station  of  Ambia,  a  round  trip  ticket, 
entitling  him  to  a  passage  to  the  station  of  Boswell  and  back 
to  that  of  Ambia;  the  appellee  entered  appellant's  train; 
shortly  afterwards  a  man  came  along,  asked  for  the  ticket;  it 
was  handed  him,  he  tore  it  in  two,  kept  one  part,  and  handed 
back  another  part ;  appellee  did  not  notice  what  part  was 
handed  back  to  him ;  about  eleven  o'clock,  of  the  same  night, 
he  entered  appellant's  train  to  return  to  Ambia ;  handed  the 
the  conductor  the  part  of  the  ticket  which  he  had  received 
from  the  man  on  the  other  train ;  the  conductor  refused  to  ac- 
cept the  ticket,  and,  notwithstanding  the  explanation  of  ap- 
pellee, and  against  his  remonstrances,  ejected  him  from  the 
train.  The  man  who  took  and  tore  up  the  ticket  was  not  the 
regular  conductor,  but  was  a  brakeman  in  charge  of  the  train 
instead  of  the  conductor,  who  was  concealed  on  the  engine,  in 
order  to  prevent  arrest  upon  a  warrant  held  against  him  by  a 
constable  in  Ambia ;  the  brakeman  in  charge  of  the  train  tes- 
tified that  he  supposed  that  one-half  of  the  ticket  was  good 
for  a  ride  either  way ;  the  behavior  and  appearance  of  the  ap- 
pellee were  orderly  and  genteel. 

This  evidence,  and  it  was  not  materially  contradicted,  made 
a  case  for  the  appellee.  It  showed  that  he  had  purchased  a 
ticket  entitling  him  to  be  transported  from  Ambia  to  Boswell 
and  back,  and  that  if  there  was  any  wrong  in  improperly  sep- 
arating the  parts  of  the  ticket  the  wrong  was  that  of  the  com- 
pany's agent,  and  not  that  of  the  passenger.  One  who  acts  in 
good  faith  ought  not  to  be  deprived  of  his  rights  through  the' 
fault  of  the  servant  of  the  carrier  who  has  undertaken  to  carry 
him  safely.  It  is  the  duty  of  carriers  to  provide  agents  and 
servants  who  can,  and  will,  properly  protect  the  interests  of 
passengers,  and  not  by  want  of  skill,  lack  of  knowledge,  or 
want  of  care,  take  from  passengers  rights  for  which  they  have 
contracted  and  paid.  In  Pittsburg,  etc.,  R.  W.  Go.  v.  Hennigh, 
39  Ind.  609,  the  passenger  gave  to  the  conductor  his  ticket  from 
Chicago  to  New  Castle ;  no  check  was  given  him ;  there  was 
a  change  of  conductors  between  the  two  points,  and  the  last 
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conductor  ejected  him  because  he  had  no  check,  and  it  was 
held  that  an  action  would  lie.  The  facts  in  the  case  of  To- 
ledoj  ete.y  JR.  W,  Go,  v.  McDonoughy  53  Ind.  289,  were,  sub- 
stantially, these :  A  passenger  purchased  a  ticket  entitling  him 
to  ride  to  Fort  Wayne;  he  entered  a  car  attached  to  a  freight 
train ;  the  conductor  of  this  train  took  up  his  ticket,  gave  him 
an  ordinary  conductor's  check,  showing  that  he  was  a  passenger 
to  the  city  named  above ;  he  desired  to  get  to  that  city  sooner 
than  the  freight  train  would  carry  him ;  the  conductor  advised 
him  to  get  on  the  express  train  at  the  station  of  New  Haven, 
and  assured  him  that  the  check  given  him  would  secure  a 
passage  to  his  destination ;  the  passenger,  acting  on  the  ad- 
vice and  assurances  of  the  conductor  of  the  freight  train,  en- 
tered the  express  train ;  the  conductor  of  that  train  refused 
to  accept  the  check,  and  ejected  him  from  the  train,  and  the 
plaintiff  was  held  to  be  entitled  to  a  recovery.  In  the  case 
of  Pabmer  v.  Railroad,  3  S.  C.  580  (16  Am.  R.  750),  the 
plaintiff  purchased  a  ticket  of  the  defendant's  agent,  en- 
titling him  to  a  passage  from  Charlotte  to  Augusta,  with  the 
privilege  of  stopping  over  at  Columbia ;  the  ticket  contained 
separate  coupons  from  Charlotte  to  Columbia,  and  from  Col- 
umbia to  Augusta ;  the  conductor,  between  Charlotte  and  Col- 
umbia, took  off  both  coupons  and  gave  the  passenger  a  con- 
ductor's check ;  plaintiff  stopped  off  at  Columbia,  and  on  the 
next  day  entered  another  train ;  the  conductor  of  that  train 
refiised  to  receive  the  check  given  him  the  day  before,  and 
ejected  him ;  the  court,  after  a  full  discussion,  held  that  he 
was  entitled  to  his  action.  The  principle  laid  down  in  Hamr 
iUon  V.  Third  Avenue  R,  R.  Go.,  53  N.  Y.  25,  is  the  same  as 
that  acted  upon  in  our  own  cases.  In  the  case  cited  a  passen- 
ger got  on  a  car,  paid  his  fare,  was  transferred  to  another,  the 
conductor  demanded  fare,  he  refused  to  pay,  and  it  was  held 
that  he  was  entitled  to  damages  for  his  expulsion  from  the  car. 
Our  cases  also  find  support  in  the  well  reasoned  case  of  Bum- 
Juimv.  Grand  Trunk R.  W.  Co.,  63  Maine,  298 (18  Am.  R.  220). 
Vol.  88.-25 
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Appellant  cites  the  case  of  Jefferaonmlle  R.  R.  Go.  v.  Rogers^. 
28  Ind.  1,  but  that  case  affords  no  support  to  the  theory  of 
counsel.  On  the  contrary,  it  is  against  it ;  for  there  the  court 
held  that  a  passenger  who  found  a  ticket  office  closed  wa» 
entitled  to  be  carried  at  the  rate  of  fere  prescribed  in  cases- 
where  tickets  were  purchased,  and  that  he  had  a  right  of 
action  for  his  expulsion  from  the  train,  although  he  tendered 
the  conductor  no  more  than  the  ticket  rate  of  fere.  In  Toledo^ 
etc.,  R.  W.  Go.  V.  Wright,  68  Ind.  586  (34  Am.  R.  277),  the 
passenger  had  neither  bought  a  ticket  nor. paid  his  fare.  Th& 
case  of  SheUonv.  Lake  Shore,  etc,,  R.  W.  Go.,  29  Ohio  St.  214^ 
is  plainly  distinguishable  from  the  present.  *In  that  case  the 
passenger  had  bought  a  commutation  ticket  which  contained 
a  contract  which  he  was  required  to  sign,  and  a  provision  that 
if  it  was  presented  unsigned  the  company^s  conductor  should 
take  it  up.  It  was  presented  without  having  been  signed  and 
was  taken  up.  The  passenger  afterwards  got  on  another  train 
without  a  ticket,  refused  to  pay  fere  and  was  ejected.  It  is 
clear  that  in  the  case  cited  the  passenger  was  in  the  wrong, 
because  he  had  not  signed  the  contract  as  the  terms  of  the 
ticket  required  him  to  do.  The  cases  of  Ghicago,  etc.,  R.  R. 
Go.  V.  Griffin,  68  111.  499,  Frederick  v.  Marquette,  etc.,  R.  R.  Cb., 
37  Mich.  342  (26  Am.  R.  531),  and  Toymaend  v.  New  York,  etc., 
ife  R.  Go.,  56  N.  Y.  295  (15  Am.  R.  419),  were  cases  in  which 
che  ticket  agent  gave  the  passenger  tickets  to  the  wrong  station, 
and  it  was  held  that  the  conductor  was  not  bound  to  take  the 
statement  of  the  passenger,  and  might  eject  him,  but  that  an 
action  would  lie  against  the  company  for  the  ticket  agent's 
wrong.  These  cases  can  not  be  regarded  as  here  in  point,  for 
in  this  instance  the  passenger  bought  the  ticket  he  was  re- 
quired to  have,  surrendered  it  to  the  proper  agent  of  the 
company  on  demand,  received  back  what  the  agent  of  the 
corporation  believed  to  be  the  proper  evidence  of  a  right  to 
return,  and  presented  this  to  the  conductor  when  called  on. 
It  is  clear  that  the  passenger  was  guilty  of  no  wrong,  was  not 
without  evidence  of  his  right  to  transportation,  and  had  obeyed 


NOVEMBER  TERM,  1882.  387 


The  Lake  Erie  and  Western  Bailway  Company  v.  Fix. 

the  directions  of  the  co^lpany^s  agents.  Ina  case  decided  bj 
the  Illinois  court,  the  passenger  was  unable  to  buy  a  regular 
ticket  on  account  of  the  inability  of  the  agent  to  furnish 
him  with  one.  The  agent  wrote  a  statement  showing 
that  fact,  which  the  conductor  refused  to  act  upon,  and  ex- 
pelled the  passenger ;  and  for  this  act  the  corporation  was  held 
responsible.  St.  Louis,  etc.,  E.  B.  Go.  v.  Dalby,  19  111.  352. 
This  was  the  ruling  in  JeffersonvUle  R.  R.  do.  v.  Rogers^  supra, 
and  the  principle  underlying  these  cases  supports  the  decisions 
in  the  cases  first  cited,  for  if  the  passenger  is  held  to  be  in 
the  right  where  he  does  all  a  prudent  man  can  in  the  one  case 
so  must  it  be  h^ld  where  he  so  acts  in  the  other.  The  hold- 
ing of  our  courts  harmonizes  with  the  well  recognized  general 
rule  that  a  passenger  has  a  right  to  act  upon  the  conduct  and 
directions  of  the  agents  of  the  corporation.  Siner  v.  Great 
Western  R.  W.  Go.,  L.  R.  3  Exch.  160;  Pennsylvania  i?. 
R.  Go.  V.  McGloskey,  23  Pa.  St.  526;  Chicago,  etc.,  R.  R. 
Go.  V.  Randolph,  53  111.  510 ;  S.  C,  5  Am.  R.  60 ;  Lambeth  v. 
North  Carolina  R.  R.  Go.,  66  N.  C.  494 ;  8.  C,  8  Am.  R.  508  ; 
Bridges  v.  NoHh  London  R.  W.  Go.,  L.  R.  6  Q.  B.  377 ;  Gew- 
gia,  etc.,  Go.  v.  McGurdy,  45  Ga.  288 ;  S.  C,  12  Am.  R.  577 ; 
Bayley  v.  Eastern  R.  R.  Go.,  125  Mass.  62.;  Mclrdyre  v.  New 
York,  etc.,  R.  R.  Go.,  37  N.  Y.  287. 

It  is  urged  that  the  damages  are  excessive,  and  that  $600  is 
more  than  the  appellee  was  entitled  to  recover.  The  evidence 
bearing  upon  this  branch  of  the  case,  shortly  stated,  is,  that 
appellee  was  expelled  from  the  train  about  eleven  o'clock  at 
night  several  miles  from  any  station  and  seven  miles  from 
Ambia,  his  destination ;  no  abusive  language  was  used  by  the 
conductor,  but  he  refused  to  accept  the  ticket  offered  by  the 
appellee,  stopped  the  train,  commanded  the  latter  to  get  ofi^ 
placed  his  hand  on  the  appellee's  shoulder  and  conducted  him 
to  the  steps  of  the  car ;  this  was  done  in  the  presence  of  sev- 
eral passengers,  against  the  protestations  of  the  appellee^  and 
in  disregard  of  his  statements  and  explanations. 

In  estimating  compensatory  damages,  it  is  proper  to  con* 
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sider  the  humiliation  and  degradation  imposed  upon  the  in- 
jured person  by  the  wrong  done  him.  The  fact  that  the  wrong 
is  done  under  circumstances  of  peculiar  indignity  and  degra- 
dation is  to  be  considered  as  an  element  of  compensation,  even 
in  cases  where  vindictive  damages  can  not  be  given.  In  Taber 
V.  HtUson,  5  Ind.  322,  the  court  held  that  only  compensatory 
damages  were  recoverable  by  the  plaintiff,  but  said :  "  He  was 
not,  it  is  true,  'confined  to  the  proof  of  actual  pecuniary  loss; 
the  jury  might  have  taken  into  consideration  every  circum- 
stance of  the  act  which  injuriously  affected  the  plaintiff, 
not  only  in  his  property^  but  in  his  person,  his  peace  of  mind, 
in  short,  his  individual  happiness.'"  In  MoKinleyv.  G.  & 
N.  W.  R.  Co.,  44  Iowa,  314  (24  Am.  R.  748),  this  question 
was  carefully  considered  and  many  cases  reviewed.  The  court 
said :  ''As  we  have  seen,  mental  anguish  arising  from  the  in- 
jury, that  is,  pain  caused  by  the  wound  or  broken  arm^  con- 
stitutes an  element  of  compensatory  damages,  and  we,  on  prin- 
ciple, are  unable  to  see  why  mental  pain  arising  from  or  caused 
by  the  nature  and  character  of  the  assault  whereby  the  wound 
was  inflicted  or  arm  broken,  should  not  also  be  an  element  of 
such  damages.'^  At  another  place  in  the  same  opinion  it  was 
said :  "A  careful  examination  of  the  authorities  will  disclose 
the 'fact  that  the  weight  of  adjudicated  cases  is  in  favor  of 
the  proposition,  that  mental  anguish  arising  from  the  nature 
and  character  of  the  assault  is  an  element  of  compensatory 
damages."  In  the  powerful  opinion  of  Ryan,  C.  J.,  in  Ora-' 
ker  V.  Chicago,  etc.,  R.  W.  Co.,  36  Wis.  657  (S.  C,  17  Am.R. 
504),  the  correctness  of  this  doctrine  is  demonstrated.  The 
case  just  cited  received  the  approval  of  this  court  in  the  case 
of  American  Ex.  Co.  v.  PaUerson,  73  Ind.  430.  The  doctrine 
declared  in  Taher  v.  Hutaon,  supra,  has  been  oflen  declared 
and  enforced  by  our  own  decisions.  Cox  v.  VanderMeed,  21 
Ind.  164 ;  Fisher  v.  Hamilton,  49  Ind.  341 ;  Wright  v.  Gomp- 
ton,  53  Ind.  337,  In  the  case  of  St.  Louis,  etc.,  R.  W.  Oo.  v. 
Myrtle,  51  Ind.  566,  the  passenger  was  wrongfully  expelled 
from  the  train,  and  it  was  held  that  $562  was  not  an  excessive 
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assessment  of  damages.  In  Jeffersonville  R,  iJ.  Co.  v.  Rogers^ 
38  Ind.  116  (10  Am.  R.  103),  the  verdict  in  a  like  case  was  for 
$1,000,  and  the  court  refused  to  disturb  it.  The  case  of 
IndianapoliSy  etc.,  R.  R.  Go,  y.  Milligan,  50  Ind.  392,  supports 
the  general  proposition  as  to  the  right  of  recovery,  and  holds 
that  a  verdict  for  $70Q  is  not  excessive. 

The  general  rule  is  that  a  verdict  will  not  be  set  aside  on 
the  ground  of  excessive  damages  unless  they  are  such  as  at 
first  blush  appear  to  be'  outrageous.  Voter  v.  MuUen,  23  Ind. 
562 ;  Reeves  v.  Stale,  ex  rel.,  37  Ind.  441 ;  Alexander  v.  Thomas, 
25  Ind.  268. 

In  estimating  damages  in  this  case  several  elements  deserve 
consideration.  The  charge  of  the  conductor,  that  the  ap- 
pellee was  endeavoring  to  cheat  the  company  by  attempting 
to  secure  a  ride  on  a  false  pretence  that  he  had  a  valid  ticket, 
wds  such  as  to  humiliate  and  degrade  him.  It  placed  him  in 
a  degrading  position ;  to  pay  fare  in  response  to  the  conduc- 
tor's demand  was  to  confess  that  he  was  endeavoring  to  secure 
a  ride  by  dishonest  means,  and  almost  any  honest  man  would 
subject  himself  to  expulsion  before  doing  an  act  that  would 
impliedly,  if  not  expressly,  fasten  upon  him  the  charge  of 
&lsehood  and  dishonesty,  and  there  was  no  alternative ;  either 
the  fare  must  be  paid  and  the  confession  made,  or  the  passen- 
ger must  stand  to  his  word  and  suffer  expulsion  from  the 
train.  The  wrongful  act  of  the  appellant  caused  him  a  long 
walk  in  a  dark  night,  exposed  to  danger,  and  an  exposure  to 
danger  is  an  element  for  consideration  in  such  cases.  Seger 
v.  Tovm  of  Barkhamsted,  22  Conn.  290 ;  Masters  v.  Toion  of 
Warren,  27  Conn.  293 ;  Lawrence  v.  Housatonic  R.  R.  Co.,  29 
Conn.  390.  In  addition  to  this  the  appellee  suffered  consid- 
erable physical  pain  for  some  time,  and  taking  all  these  ele- 
ments into  consideration,  we  do  not  think  that  the  damages 
were  excessive,  even  upon  the  theory  that  the  appellee  was 
only  entitled  to  recover  compensatory  damages. 

Judgment  affirmed. 
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•  

On  Petition  fqr  a  Rehearing. 

Elliott,  J. — It  is  claimed  in  appellant's  petition  for  a  re- 
hearing that  the  court  incorrectly  stated  some  of  the  material 
facts^  but  we  have  again  carefully  read  the  evidence  and  find 
that  counsel^  and  not  the  court,  are  in  error.  It  is  said  that 
the  court  was  mistaken  in  stating  that  the  passenger  was  guilty 
of  no  wrong,  and  was  not  without  evidence  of  his  right  to 
transportation ;  but  we  think  that  again  the  counsel  are  at 
&ult.  The  appellee  had  purchased  and  paid  for  a  ticket  which 
entitled  him  to  be  carried  from  Ambia  to  Boswell  and  back, 
and  the  agent  of  the  corporation  returned  to  him  the  part  of 
the  ticket  that  the  agent  himself  swears  he  thought  was  evi- 
dence of  the  passenger's  right  to  return,  and  this,  we  think, 
clearly  warranted  our  inference  that  the  passenger  was  not 
without  evidence  of  his  right  to  transportation. 

Counsel  write  in  their  brief  the  following :  "  We  confess 
to  a  sensitiveness  on  the  part  of  the  managers  of  the  appel- 
lant, which  is  shared  by  us  as  its  attorneys  in  this  court,  to 
the  way  in  which  the  absence  of  conductor  Godfrey  from  his 
post  of  duty  is  accounted  for  in  the  opinion."  We  said  in 
our  opinion  :  '*  The  man  who  took  and  tore  up  the  ticket  was 
not  the  regular  conductor,  but  was  a  brakeman  in  charge  of 
the  train  instead  of  the  conductor,  who  was  concealed  on 
the  engine,  in  order  to  prevent  arrest  upon  a  warrant  held 
against  him  by  a  constable  in  Ambia."  The  conductor 
himself  swears :  "  I  was  on  the  engine  hiding  from  the  con- 
stable." The  brakeman  testified  that  "He,  the  conductor,  told 
me  that  there  was  a  warrant  out  at  Ambia  for  him  for  ob- 
structing a  crossing,  and  that  he  did  not  want  to  be  arrested, 
because  he  had  no  money  to  pay  his  fine." 

It  is  also  complained  that  we  did  not  mention  the  fact  that 
the  train  in  charge  of  the  brakeman  was  a  freight  train,  and 
yet,  in  the  same  paragraph  in  which  this  complaint  is  made, 
the  counsel  concede  that  it  carried  passengers,  and  say :  **  We 
do  not  take  the  ground  that  a  railroad  company  which  re- 
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oeives  passengers  upon  a  freight  train  is  not  bound  to  carry 
them  just  as  safely  as  though  they  were  taken  in  a  regular 
passenger  train." 

We  adhere  to  the  rule  which  governs  this  case  as  deolareu 
in  oar  own  decisions,  not  solely  on  the  ground  oi  stare  decisis, 
bat  also  because  we  believe  the  principle  enunciated  to  be 
the  correct  one. 

Petition  overruled. 


No.  8827.  I  '88  SBi 

Simons  v,  Morehouse  et  al.  *  .S  Si 

Private  Wat. — OmtraeL — Qmsideraiion. — Statute   of  Frauds, — Lioenae. —  ^^  ^i 

Bevoeation, — Injwnetian. — Deed. — Vendor  and  Vendee. — Notice.  ^Three  ad-  ' 

joiiiing  proprietors,  one  of  whom  had  theretofore  received  a  cash  consider- 
ation, on  a  verbal  contract  for  a  private  way  twenty-five  feet  wide  across 
his  land,  from  A.  who  owned  land  at  the  terminus  of  the  way,  agreed  by 
parol  that  three  of  them  should  give  forever,  for  tiic  use  of  the  four  tracts 
of  land,  a  way  twenty  feet  wide  from  the  lands  of  A.  to  a  public  road,  the 
four  to  join  in  making  it  a  good  way,  which  they  did,  A.  releasing  fifteen 
ieet  of  his  former  way,  and  the  new  way  was  used  by  all  until  each  con- 
veyed his  tract  to  separate  purchasers,  with  notice,  the  deeds  being  in  the 
usual  form,  without  expressly  conveying  the  appurtenant  right  of  way. 
The  grantees  of  the  thl-ee  proprietors  then  closed  the  way,  and  the  grantee 
of  A.  sued  them,  stating  the  facts. 

Heid,  that  the  complaint  was  good,  and  equity  would  protect  A.'8  grantee 
in  the  easement  by  injunction. 

From  the  Marshall  Circuit  Court. 

iJ.  8,  Taylor,  S.  L.  Morris  and  A.  C.  Capron,  for  appellant. 
(7.  H.  Reeve,  B.  Harrison,  C,  G,  Hines  and  W.  H,  H.  Miller, 
for  appellees. 

BiCKNELLyC.  C. — In  this  case  the  court  sustained  a  de- 
murrer to  the  second  paragraph  of  the  complaint  as  amended. 
The  only  question  presented  by  the  appellant  in  his  brief  iS; 
Do  the  &cts  stated  in  said  second  paragraph  constitute  a  cause 
of  action?    They  are  substantially  as  follows: 

Morrison  and  Reilly  each  owned  eighty  acres  of  land. 
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Reilly's  land  was  bounded  on  the  south  by  the  Plymouth  and 
Inwood  road,  and  lay  between  that  road  and  Morrison's  land,. 
Morrison  having  no  access  to  the  road.  He  and  Reilly  agreed 
verbally  that  Morrison  and  the  future  owners  of  his  land,  for 
the  sum  of  $25,  to  be  paid  by  Morrison,  should  have  a  private 
way  twenty-five  feet  wide  along  the  west  side  of  Reilly's  land^ 
from  Morrison's  land  to  said  road,  said  way  to  be  opened  hy 
Morrison  and  worked  by  him  and  such  future  owners.  Mor- 
rison paid  the  $25,  took  possession  of  the  strip  of  land,  twenty- 
five  feet  wide,  and  opened  up  and  worked  a  road  there  which 
was  continuously  used  by  him  as  a  private  way  while  he  owned 
his  eighty  acres,  until  he  gave  up  fifteen  feet  of  it,  as  herein- 
after stated.  While  the  way  was  thus  in  use,  Stallard,  who 
owned  forty  acres  adjoining  said  private  way  on  the  west,  and 
Croup  and  Shafler,  who  jointly  owned  forty  acres  immediately 
south  of  Stallard's  land,  and  also  adjoining  said  private  way 
on  the  west,  desired  an  outlet  to  the  Plymouth  and  Inwood 
road,  along  the  east  sides  of  their  lands,  and  they  verbally 
agreed  with  Morrison  and  Reilly  that  if  they  would  join  the 
west  ten  feet  of  said  private  way  with  a  strip  ten  feet  wide  off 
the  east  sides  of  the  lands  of  Stallard  and  Croup  and  Shaffer, 
so  as  to  make  a  twenty-foot  road  on  the  section  line  from 
Morrison's  land  to  the  Plymouth  and  Inwood  road,  and  would 
join  them  in  making  it  a  good,  passable  road,  said  road  should 
remain  forever  for  the  use  of  the  owners  of  said  four  tracts. 
This  agreement  was  carried  into  effect,  and  the  twenty-foot 
road  was  made  by  the  parties,  and  was  continuously  used  by 
them  as  appurteiyint  to  all  of  said  tracts.  On  January  23d, 
1877,  Morrison  sold  his  land  to  the  plaintiff,  and  made  him 
a  warranty  deed  therefor  in  the  statutory  form.  The  deed 
did  not  expressly  convey  the  right  of  way,  nor  did  it  expressly 
mention  any  appurtenances.  The  plaintiff,  however,  aft;er  tak- 
ing possession  of  Morrison's  eighty  acres,  used  and  worked 
said  twenty-foot  road  until  it  was  closed,  as  hereinafter  stated. 
Reilly  afterwards  sold  his  eighty  acres  to  the  defendant  More- 
house, who  bought  with  full  notice  of  all  the  foregoing  &cts. 


NOVEMBER  TERM,  1882.  39.^ 

Simons  v.  Morehoase  eloL 

Stallard  sold  his  forty  acres  to  the  defendant  Artz^  who  boiight 
with  like  notice.  Croup  and  Shaffer  sold  their  forty  acres 
to  the  defendant  Hay,  who  also  bought  with  like  notice. 
About  September  Ist^  1877,  the  said  defendants  jointly  took 
possession  of  said  twenty-foot  road  and  closed  it  up^  without 
the  plaintiff's  knowledge  or  couvsent,  by  fencing-  across  the 
same  at  the  Plymouth  and  Inwood  road,  and  by  building  a 
fence  along  the  centre  of  it  its  entire  length,  and,  although  re- 
quested, have  refused  to  permit  the  plaintiff  to  use  it. 

Upon  these  &cts  the  complaint  demanded  that  said  twenty- 
foot  road  be  declared  a  way  appurtenant  to  the  plaintiff  ^s  said 
eighty  acres,  with  $100  damages,  and  that  defendants  be  per- 
petually enjoined  against  closing  up  said  way,  or  (iisturbing 
the  plaintiff  in  the  quiet  enjoyment  of  it,  and  all  proper  relief. 

The  appellees  claim  that  the  cause  of  action  above  stated 
is  within  the  statute  of  frauds.  A  perpetual  right  of  way 
over  the  land  of  another  is  an  easement;  it  is  an  interest  in 
real  estate.  Snowden  v.  TFiYcw,  19  Ind.  10;  Ross  v.  Thomp- 
sofiy  78  Ind.  90.  In  the  case  first  cited  this  couft  said :  ^^  In 
these  courts,''  (courts  of  equity)  "the  future  enjoyment  of  an 
executed  parol  license,  granted  upon  a  consideration,  or  upon 
the  faith  of  which  money  h&s  been  expended,  will  be  enforced^ 
at  all  events,  where  adequate  compensation  in  damages  could 
not  be  obtained.  This  will  be  done  upon  the  two  grounds  of 
estoppel  on  account  of  fraud,  and  specific  performance  of  a 
partly  executed  contract  to  prevent  fraud,  and  *  where  law 
and  equity  are  administered  in  the  same  court,  relief  is  afforded 
in  any  given  suit  where  the  pleadings  present  the  necessary 
averments." 

In  Lane  v.  Miller,  27  Ind.  534,  this  court  said:  "In  view 
of  the  authorities,  we  are  not  inclined  to  overrule  Snowden  et 
al.  V.  Wilas  et  al,j  19  Ind.  10.  The  distinction  between  law 
and  equity  is  abolished  by  the  code." 

Applying  the  principles  recognized  in  these  decisions  to> 
the  right  of  way  for  twenty-five  feet  arising  upon  the  exe- 
cuted contract  between  Morrison  and  Reilly,  for  which  a 
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valuable  consideration  in  money  and  labor  was  paid,  Morri- 
'  son  having  performed  all  that  by  the  contract  he  was  bound 
to  perform,  the  license  to  Morrison  was  not  revocable  after  it 
was  executed,  but  Morrison,  by  consent  of  Beilly,  might  well 
relinquish  his  claim  to  fifteen  feet  of  the  way,  retaining  his 
right  to  the  remaining  ten  feet. 

The  subsequent  contract  between  Stallard,  Croup  and  Shaffer^ 
Reilly  and  Morrison,  was  also  made  upon  a  valid  consideration^ 
and  aft;er  its  execution  could  not  be  i;evoked  by  Stallard  or 
by  Croup  and  Shaffer.  Morrison,  in  consideration  of  what  he 
obtained  from  them,  gave  up  his  right  to  fifteen  feet  of  the 
way  which  he  obtained  from  Reilly ;  he  could  not  be  placed 
in  fdaiu  qi/Lo;  the  revocation  of  this  last  license  by  any  of  the 
parties  would  be  a  fraud  upon  Morrison. 

In  Lanev,  Miller^  supra,  this  court  said :  "  In  this,  and  many 
of  the  other  States,  it  has  been  held  that  where  a  parol  license 
is  given,  on  the  faith  of  which  money  is  expended  by  the 
licensee,  the  licensor  will  be  estopped  from  revoking  the  li- 
cense, unless  the  licensee  can  be  placed  instcUiA  quo,''  See,  also. 
Ogle  v.  Ditf,  65  Ind.  130,  and  Buchanan  v.  Loganspart,  etc., 
R.  W.  Co.,  71  Ind.  265. 

In  both  of  the  cases  last  cited  the  amount  of  money  ex- 
pended on  the  faith  of  the  license  was  considerable;  bat 
where  a  valid  consideration  has  been  given  and  the  contract 
executed  and  the  party  can  not  be  placed  in  statu  quo,  the 
amount  of  money  or  labor  expended  seems  to  make  no  differ- 
ence in  the  principle.  In  Stephens  v.  Benson,  19  Ind.  367, 
this  court  said :  '^  It  is  sufficiently  shown  in  the  answer,  that 
the  defendants  exj)ended  money,  upon  the  faith  of  said  license, 
^  to  bring  this  case  within  the  reasoning  in  that  of  Snowden 
et  al,  V.  Wilas  et  al"  See,  also,  Hodgson  v.  Jeffries,  52  Ind. 
334;  Norvlin  v.  Wldpple,  79  Ind.  481. 

In  Miller  v.  State,  39  Ind.  267,  this  court  said :  "A  parol 
license  that  is  not  based  upon  a  valid  consideration  and 
unconnected  with  any  interest  or  vested  right  may  be  re- 
voked at  the  pleasure  of  the  licensor,  but  the  rule  is  other- 
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wi^  when  it  is  coupled  with  an  interest  and  supported  by  a 
valid  consideration.'^ 

No  one  can  withdraw  a  promise  or  declaration^  made  with 
the  view  of  inducing  others  to  act,  after  they  have  acted  upon 
it,  and  thus  placed  themselves  in  a  position  where  they  must 
necessarily  suffer  if  it  be  withdrawn.     Herman  Estop.  437. 

The  complaint  shows  that  the  lands  have  been  conveyed  by 
the  parties  who  contracted  with  Morrison,  and  are  now  held 
by  their  grantees.  Where  a  license  is  revocable  it  may  be  de- 
termined at  once  by  a  conveyance  from  the  licensor,  without 
notice.  Lane  v.  Miller,  supra.  But  where  the  license  is  not 
revocable,  grantees  as  well  as  the  original  parties  are  bound 
where  they  purchase  with  notice^  and  in  some  cases  the  ex- 
isting condition  of  things  might  be  notice  to  them  of  the 
equity.  Snowden  v.  Wilaa,  supra.  In  the  case  at  bar  the  com- 
plaint avers  that  the  grantees  purchased  with  full  notice  of 
all  the  facts. 

Under  the  foregoing  authorities,  the  complaint  stated  a 
sufficient  cause  of  action.  The  court  below  erred  in  sustain- 
ing the  demurrer  to  jt. 

The  judgment  ought  to  be  reversed. 

Pee  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  be  and  it  is  hereby 
in  all  things  reversed,  at  the  costs  of  the  appellees. 


No.  10,318. 

HuTTS  V.  Shoaf.  as  aos 

166 85l 

pRACncE. — Cause  far  New  TridL — AssianmerU  of  Error. — Supreme  (hurt. — A  |  88  306 
mling  of  the  court,  by  which  the  appellant  claims  he  was  prevented  from 
haying  a  fair  trial,  is  a  cause  for  a  new  trial,  under  the  first  statutory 
cause  in  section  559,  B.  S.  1881 ;  but  such  ruling  can  not  be  properly  as- 
signed as  an  independent  error  in  the  Supreme  Court. 
fiAicB. — OauKfor  GorUinuance. — Absence  of  Witness. — Due  Diligence, — Where 
a  party  applies  for  a  postponement  of  the  trial  on  account  of  the  ab- 
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Bence  of  a  witness,  it  must  be  shown  by  affidavit  that  he,  personally, 
had  used  due  diligence  to  obtain  the  attendance  and  testimony  of  the 
witness;  and  the  fact  that  he  knew  the  ooposite  party  had  caused  the 
witness  to  be  summoned,  and  believed  the  witness  would  attend  and  tes- 
tify, does  not  show  due  diligence  on  his  part,  and  does  not  constitute  a 
sufficient  cause  for  a  continuance,  under  section  410,  B.  S.  1881. 

Assault  and  Battery. — Action  for  Damagesi. — Competency  of  Evidence, — 
Threats. — On  the  trial  of  a  civil  action  for  damages,  for  an  assault  and 
battery,  where  the  defendant  is  a  witness  in  his  own  behalf,  it  is  not 
competent  to  ask  him  what  threats  had  been  communicated  to  him  im- 
mediately before  tlie  fight,  of  personal  violence  to  him  by  the  plaintiff^, 
unless  it  is  shown  that  such  threats  were  in  fact  made  by  the  plaintiff. 

Same. — CompUiini. — Special  Damages, — Evidence, — In  such  a  case,  where  the 
complaint  alleges  facts,  from  which  special  damages  must  necessarily 
result,  evidence  is  admissible  in  regard  to  such  special  damages,  althoug^k 
no  specific  amount  is  claimed,  eo  nomine ,  on  that  account 

From  the  Fountain  Circuit  Court. 
H.  H,  Dochferman,  for  appellant. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  and  two  other  persons,  to  recover  damages  for  an 
alleged  assault  and  battery.  The  cause  was  put  at  issue  and 
tried  by  a  jury,  and  a  verdict  was  returned,  in  substance,  as 
follows:  "  We,  the  jury,  find  for  the  defendant  Pearson,  and 
that  he  is  not  guilty ;  and  we  find  for  the  plaintiff  as  against 
the  defendant  George  A.  Hutts,  and  assess  his  damages  and 
recovery  at  $500."  And  the  court  rendered  judgment  on  the 
verdict.  The  appellant's  motion  for  a  new  trial  was  overruled 
by  the  court,  and  to  this  ruling  he  excepted  and  appealed  from 
the  judgment  rendered  to  this  court.  Appellant  has  here  as- 
signed errors  as  follows : 

1.  The  trial  court  erred  in  overruling  his  motion  for  a 
continuance ; 

2.  The  court  erred  in  overruling  his  motion  for  a  new 
trial ;  and, 

3.  Appellee's  complaint  does  not  state  fects  sufficient  to  con- 
stitute a  cause  of  action. 

The  action  of  the  trial  court  in  overruling  a  motion  for  a 
continuance,  if  erroneous,  constituted  a  reason  for  a  new  trial 
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in  the  motion  therefor,  addressed  to  the  court  below,  under 
the  first  statutory  cause  in  section  559,  R.  S.  1881,  in  force 
at  the  time.  As  such  cause  for  a  new  trial,  the  ruling  in 
question  is  not  properly  assigned  in  this  court  as  an  inde- 
pendent error ;  and,  as  thus  assigned,  it  would  not  present 
here  any  question  for  decision.  Weaterjield  v.  Spencer,  61 
Ind.  339. 

The  refusal  of  the  court  to  grant  the  continuance  was  as- 
signed by  appellant  as  cause  for  a  new  trial  in  his  motion 
therefor;  and  the  ruling  is  properly  presented  for  decision, 
therefore,  under  the  error  assigned  upon  the  overruling  of 
the  motion  for  a  new  trial.  The  motion  for  the  continuance 
of  the  cause  was  founded  upon  the  appellant^s  affidavit,  on 
account  of  an  absent  witness,  one  Jacob  Ab.  Keller,  and  was 
overruled  by  the  court  upon  the  ground  that  the  affidavit  did 
not  show  that  appellant  had  used  any  diligence  to  procure  the 
attendance  at  the  trial  of  such  absent  witness.  Upon  this 
point  the  affidavit  showed  that  the  appellee,  the  plaintiff  be- 
low, had  caused  a  summons  to  be  issued  for,  and  served  on, 
the  absent  witness,  requiring  him  to  appear  and  testify  as  a 
witness  on  behalf  of  the  appellee,  at  the  trial  of  this  cause ; 
and  the  affidavit  then  stated,  in  substance,  that  the  appellant, 
knowing  that  appellee  had  caused  such  summons  to  be  issued, 
and  believing  that  the  witness,  Keller,  would  obey  the  sum- 
mons and  be  present  at  the  cause,  did  not  take  out  any  sum- 
mons for  Keller  or  cause  him  to  be  served  therewith. 

In  section  410,  R.  8.  1881,  it  is  provided  that  "A  motion 
to  postpone  the  trial  on  account  of  the  absence  of  evidence 
can  be  made  only  upon  affidavit,  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  due  diligence 
has  been  used  to  obtain  it,'^  etc.  In  this  case  it  is  not  claimed 
that  any  diligence  was  used  to  procure  the  attendance  and 
testimony  of  the  witness,  Keller,  at  the  trial ;  but  the  appellant 
has  attempted  to  show  in  his  affidavit  an  excuse  for  his  failure 
to  use  due  diligence  in  procuring  the  attendance  of  the  wit- 
ness.   The  excuse  given  is,  we  think,  wholly  insufficient.   The 
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appellant  was  not  authorized,  under  the  law,  to  rely  upon  the 
fact  that  his  adversary  had  caused  a  summons  to  be  issued  for 
and  served  on  the  witness,  or  upon  his  belief  that  the  witness 
would  obey  the  process  and  be  present  at  the  trial.  It  was 
competent  for  the  appellee,  after  the  service  of  the  summons 
on  the  witness,  to  excuse  him  from  attendance  at  the  trial ; 
and  for  this  reason,  if'for  no  other,  the  appellant  was  bonnd^ 
in  the  exercise  of  due  diligence,  to  have  the  witness  summoned 
to  appear  and  testify  in  his  own  behalf.  Under  the  statute 
the  applicant  for  a  continuance  on  account  of  an  absent  wit* 
ness  must  show  by  his  affidavit  that  he,  personally,  has  used 
due  diligence  to  procure  the  attendance  of  such  witness.  The 
affidavit  was  not  sufficient,  and  the  motion  for  the  continuance 
was  correctly  overruled. 

Appellant^s  counsel  also  insists  that  the  trial  court  erred  in 
permitting  certain  questions  to  be  propounded  to  and  answered 
by  the  appellee  while  testifying  as  a  witness  in  his  own  behalf, 
as  follows : 

"  1 .  How  long  were  you  confined  to  the  house  ?  Ans.  About 
six  weeks.  It  pained  me  bad;  could  not  sleep  any  at  night 
for  three  or  four  weeks. 

'^  2.  State  whether  or  not  you  had  any  one  to  nurse  you  and 
dress  your  wounds?  Ans.  Yes;  my  sister.  I  told  her  I 
would  pay  her. 

"  3,  How  much  did  you  agree  to  pay  her,  if  anything  ? 
Ans.  Five  dollars  per  week.     It  was  really  worth  it. 

"  4,  How  long  were  you  kept  from  your  work  ?  Ans.  Six: 
weeks. 

"  5.  Did  you  have  a  physician  to  attend  you  ?  Ans.  Yes  ; 
Dr.  McKey." 

It  is  shown  by  bill  of  exceptions,  that  appellant  objected 
to  all  of  these  questions  before  they  were  answered,  upon  the 
ground  that  "each  and  all  of  the  questions  were  incompetent 
and  improper,  under  the  pleadings ;  that  they  tended  to  prove 
and  would  prove,  if  answered,  special  damages  in  the  cause^ 
and  they  were  not  competent  for  that  purpose,  because  ne 
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special  damages  were  alleged  in  the  complaint  to  which  the 
questions  and  answers  were  compe*tent  or  relevant/^  The 
objections  were  overruled,  and  appellants  excepted ;  and  the 
appellee  answered  the  questions  as  above  set  forth. 

In  bis  complaint  the.  appellee  alleged,  in  substance,  among 
other  things,  that,  by  means  of  the  premises,  "the  plaintiff 
was  then  and  there  greatly  hurt,  bruised,  wounded  and  dis- 
abled^ and  became  and  was  sick,  sore  and  lame,  and  so  re- 
mained and  continued  for  the  space  of  five  weeks  next  follow- 
ing, during  all  of  which  time  the  plaintiff  thereby  suffered 
and  underwent  great  pain  and  suffering,  and  was  hindered 
and  prevented  from  performing  and  transacting  his  necessary 
afiairs  and  business  by  him,  during  that  time,  to  be  performed 
and  transacted,  and  the  plaintiff  was  thereby  disabled  and 
maimed  for  life,  and  the  plaintiff  was  thereby  forced  and 
obliged  to,  and  necessarily  did,  pay,  lay  out  and  expend  a 
large  sum  of  money,  in  and  about  endeavoring  to  be  cured  of 
the  bruises,  wounds,  sickness,  soreness,  lameness  and  disorder 
aforesaid,  occasioned  as  aforesaid/^ 

We  are  of  opinion  that  these  allegations  of  appellee's  com- 
plaint were  sufficiently  certain  and  specific  in  relation  to  hi& 
injuries,  and  the  extent  and  character  of  the  damages  sustained 
by  him,  to  render  competent  and  relevant  each  and  all  of  the 
questions  complained  of  as  erroneous  by  the  appellant.  It  is 
true  that  appellee -did  not  aver  that  any  special  amount  of 
damages  resulted  to  him  from  any  specific  act  or  fact  charged 
in  the  complaint;  but  the  matters  alleged  were  broad  and 
comprehensive  enough  to  adnjit  of  all  the  evidence  the  ap- 
pellee sought  to  elicit  by  the  questions  objected  to.  It  will 
be  seen  from  the  allegations  of  the  complaint  we  have  quoted, 
that  they  were  amply  sufficient  to  apprise  the  appellant  that 
the  appellee  claimed  and  would  seek  to  recover  special  dam- 
ages resulting  from  the  assault  and  battery  complained  of,  on 
account  of  the  long  time  he  was  sick  and  suffering  therefrom 
and  was  thereby  prevented  from  transacting  his  necessary 
business^  and  on  account  of  the  large  sum  of  money  he  had 
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been  compelled  to  expend^  and  had  expended^  in  endeavoring 
to  be  cured  of  his  injuries.'  These  were  the  resulting  damages 
of  which  the  appellee  coihplained^  and  it  seems  to  us  that  they 
were  stated  with  such  particularity  as  to  prevent  surprise  on 
the  appellant^  and  to  render  the  questions  above  quoted  wholly 
unobjectionable.     lAndley  v.  Dempaey,  45  Ind.  246. 

It  is  shown  by  a  bill  of  exceptions  properly  in  the  record, 
that,  while  the  appellant  was  testifying  as  a  witness  in  his  own 
behalf^  on  the  trial  of  the  cause/  his  counsel  propounded  to 
him  the  following  question : 

'^  State  what  threats,  if  any,  were  communicated  to  you  im- 
mediately before  the  fight,  of  personal  violence  to  yourself  by 
the  plaintiff,  Alfred  L.  Shoaf  ?  " 

The  appellee  objected  to  the  question  on  the  ground  that 
it  had  not  been  shown  that  the  appellee  had  made  any  threats 
of  personal  violence  towards  the  appellant,  and  it  was  no  de- 
fence, nor  would  it  mitigate  the  damages,  to  show  that  such 
threats  were  communicated  to  the  appellant,  unless  it  was 
also  shown  that  the  appellee  actually  made  such  threats.  The 
court  sustained  this  objection  and  refused  to  allow  the  appel- 
lant to  answer  the  question,  unless  his  counsel  would  say  that 
they  expected  to  show  that  such  threats  were  actually  made, 
in  which  event  the  objection  to  the  question  would  be  over- 
ruled ;  but  his  counsel  declined  to  say  so,  and  said  that  they 
had  no  witness  present  to  prove  the  actual  making  of  such 
threats. 

Certainly  there  was  no  error,  we  think,  in  this  ruling  of 
the  court.  It  would  be  an  anomalous  decision  to  hold  that 
the  appellee's  claim  for  damages  on  account  of  injuries  actu- 
ally sustained  could  be  defeated,  wholly  or  in  part,  by  proof 
of  threats  which  he  had  never  actually  made.  The  appellee's 
objections  to  the  question  quoted  were  well  taken,  and  cor- 
rectly sustained  by  the  court. 

We  have  found  no  error  in  the  record  which  would  author- 
ize or  justify  the  reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  with  costs. 
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Slakdeb. — OomplainL — Malux. — Where  the  complaint  in  alander  shows 
the  speaking  of  false  and  defamatory  words  which  impute  a  crime,  it  is 
not  bad  for  failure  to  allege  malice. 

Same. —  WU-ness. — Dvidmce, — In  such  case  it  is  proper  to  allow  witnesses  to 
state  their  understanding  of  the  words  as  well  as  the  circumstance  to 
which  they  had  reference,  that  being  alleged  by  way  of  inducement. 

From  the  Lawreuce  Circuit  Court. 

6.  W.  FriecUey  and  E,  D.  Pearson^  for  appellant. 

Elliott,  J. — It  is  alleged  in  the  first  paragraph  of  the  ap- 
pellee's complaint,  that  *'In  the  year  1879  one  William  H. 
Neal,  father-in-law  of  the  plaintiff,  and  one  Margaret  Neal, 
wife  of  said  William  H.  Neal,  and  mother  of  plaintiff,  were, 
by  some  one  unknown  to  the  plaintiff,  poisoned,  and  suffered 
therefrom  severe  and  violent  pain,  and  that  it  was  commonly 
believed  in  the  neighborhood  in  which  said  poisoning  oc- 
curred, which  was  the  same  neighborhood  in  which  defend- 
ant and  plaintiff  reside,  that  said  poison  was  administered 
with  the  intent  to  kill  and  murder  the  said  Neals,  and  that 
the  Neals  so  believed ;  and  plaintiff  avers  that  the  defendant, 
David  E.  Burton,  in  speaking  of  the  administering  of  said 
poison  to  said  Neals,  in  the  presence  of  Henry  Tirey,  and 
divers  other  persons,  spoke  of  and  concerning  the  plaintiff,  and 
made  use  of  the  following  false  and  slanderous  words,  to  wit : 
'He '  (meaning  plaintiff)  *  is  slipping  around  like  he  was  afraid 
somebody  would  see  him'  (meaning  plaintiff);  'Anderson 
Beasley  told  me  that  he '  (meaning  plaintiff^  ^  bought  the  poison 
that  poisoned  Bill  Neal  and  his'  (meaning  plaintiff 's) ' mother 
at  New  Albany ; '  meaning  thereby  and  imputing  plaintiff  with 
an  attempt  to  commit  the  crime  of  murder  on  and  against  the 
said  Bill  Neal  and  Margaret  Neal,  by  procuring  the  adminis- 
tering of  poison  as  aforesaid,  and  administering  the  same; 
and  plaintiff  avers  that  said  words,  so  spoken  by  defendant  of 
Vol.  88.-26 
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and  coDcerniug  the  said  felony,  were  so  accepted  and  under- 
stood at  the  time  of  the  speaking  by  said  Henry  Tirey.'' 

The  inducement  stated  in  the  second  paragraph,  as  well  as 
the  alleged  slanderous  words,  are  in  effect  the  same  as  in  the 
first  paragraph.  In  the  third  paragraph  the  inducement  is- 
thus  laid:  "In  the  year  1879  one  William  Neal  and  Mar- 
garet Neal  (who  is  the  mother  of  this  plaintiff),  William 
Putnam  and Johnson,  in  and  at  the  county  of  Law- 
rence, and  State  of  Indiana,  on  the  home  farm  of  said  Neal, 
were  taken  violently  and  snddenly  ill,  and  suffered  with  at- 
tacks of  burning  in  the  stomach  and  vomiting,  which  said 
symptoms  led  them  to  believe,  and  the  community  in  which 
they  lived  to  believe,  that  they  had  been  poisoned ;  and  plain- 
tiff avers  that  this  defendant,  David  E.  Burton,  in  speaking* 
of  and  about  the  said  transaction,  spoke  of  and  concerning- 
the  plaintiff  the  following  figilse  and  slanderous  words/'  These 
allegations  are  followed  by  a  statement  of  words  of  an  im- 
port similar  to  those  set  forth  in  the  first  paragraph. 

The  complaint  does  not  aver  that  the  words  were  mali- 
ciously spoken,  and  for  this  reason  it  is  said  to  be  bad.  It  is 
true  that  the  word  "maliciously''  is  ordinarily  used,  but  we  do 
not  think  its  absence  makes  the  complaint  insufficient  in  cases 
where  such  facts  are  stated  as  enable  the  court  to  infer  malice. 
Where  the  facts  pleaded  are  such  as  imply  malice,  the  absence 
of  the  epithet  does  not  vitiate  the  pleading.  Odgers  Libel  and 
Slander,  6,  auth.  n.  267 ;  Townshend  Slander  and  Libel,  137. 
Where  words  imputing  acrime  are  falsely  spoken,  without  legal 
excuse,  malice  is  inferred,  and  the  facts  stated  in  the  complaint 
before  us  show  that  the  words  were  falsely  spoken,  and  malice 
is  therefore  inferable  as  a  conclusion  of  law.  GaJ>e  v.  Mo- 
GinniSy  6^  Ind.  538;  Branstdterv.  Dorrough,  81  Ind.  527. 

The  inducement  and  innuendo  laid  are  sufficient  to  shovr 
that  the  words  were  actionable  per  se.  The  administering  of 
poison  with  intent  to  take  life  is  unquestionably  a  crime,  and 
the  inducement  and  innuendo  very  clearly  show  that  the  de- 
fitmatory  words  were  spoken  of  that  matter.     There  is  no  at- 
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tempt  to  change  the  meaning  of  words ;  the  purpose  of  the 
pleader  was  to  show  that  the  wprds  were  spoken  of  an  act 
constituting  a  crime.  Where  an  act  constituting  a  crime  is* 
stated  in  the  complaint^  and  the  innuendo  shows  that  the 
words  were  spoken  of  that  act  with  intent  to  charge  the 
plaintiff  with  having  committed  it^  and  that  they  were  so 
understood  by  those  who  heard  them,  the  pleading  is  good. 

While  malice  is  inferred  from  the  uttering  of  false  and 
slanderous  words  without  legal  excuse, still  it  is  always  proper 
for  the  plaintiff  to  give  evidence  of  express  malice. 

It  was  not  error  to  permit  the  witnesses  to  state  their  un- 
derstanding of  the  words  spoken  by  the  appellant,  nor  to 
state  the  transaction  to  which  they  understood  the  language 
to  refer.  The  averments  of  the  complaint  made  such  a  case 
as  rendered  this  evidence  competent. 

The  words  were  not  spoken  on  a  privileged  occasion* 
Where  there  is  no  confidential  relation,  no  existing  duty,  and 
no  common  interest,  a  private  individual  has  no  right  to  re- 
peat a  slanderous  accusation.  Branstetter  v.  Dorrough,  supra  ; 
Odgers  Libel  and  Slander,  196,  263. 

Judgment  affirmed. 


No.  10,335. 

Bushnell,  Administrator,  v.  Bushnell. 

Fraudulent  Conveyance. — Action  by  Administrator  to  Suhjeet  Land  to  Sale. 
— Limitaiion  of. — An  action  by  an  executor  or  administrator  to  sell  lands 
fraudulently  conveyed  by  his  testator  or  intestate  in  his  lifetime  must 
be  commenced  within  five  years  after  the  death  of  the  decedent. 

Sake. — Statute  Oonsti-ued, — Where  a  decedent  had  in  his  lifetime  purchased 
real  estate  with  his  own  means,  and  to  defraud  his  creditors  had  caused 
the  conveyance  to  be  made  to  another,  it  is  a  fraudulent  transfer  of  lands, 
within  the  meaning  of  sections  2333  and  2334,  B.  S.  1881. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 
8.  A.  Huff,  for  appellee. 
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Hammond,  J. — The  appellant,  administrator  of  the  estate 
of  Thomas  Bushnell,  deceased,  instituted  this  .suit  against  the 
appellee,  a  son  of  the  plaintiff's  intestate,  to  subject  real  estate 
described  in  the  complaint  to  sale  for  payment  of  decedent's 
debts.  The  complaint  alleges  that  in  1875  the  intestate  pur- 
chased the  real  estate  in  controversy  of  Hermando  A.  Fuller, 
paid  the  consideration  therefor,  and,  to  defraud  creditors, 
caused  the  conveyance  to  be  made  to  appellee.  The  sufficiency 
of  the  complaint  is  not  questioned  in  this  court.  The  Appel- 
lee answered  in  two  paragraphs : 

1st.  The  general  denial. 

2d.  That  the  plaintiff's  intestate  died  in  November,  1875, 
and  that  this  action  was  not  commenced  until  June  4th,  1881, 
more  than  five  years  after  said  intestate's  death. 

A  demurrer  on  the  ground  that  the  second  paragraph  of 
the  answer  did  not  state  facts  sufficient  to  constitute  a  defence 
was  overruled,  to  which  appellant  excepted.  The  appellee 
then  withdrew  the  first  paragraph  of  his  answer,  and,  the  ap- 
pellant declining  to  reply  to  the  second  paragraph,  judgment 
was  rendered  for  appellee  for  costs.  The  action  of  the  court 
in  overruling  the  demurrer  to  the  second  paragraph  of  the 
answer  is  the  only  assigned  error  complained  of  in  this  court. 

An  action  by  an  executor  or  administrator  to  sell  lands 
fraudulently  conveyed  by  his  testator  or  intestate  in  his  life- 
time must  be  commenced  within  five  years  after  the  death  of 
'  the  decedent.  Sections  84  and  85, 2  R.  S.  1876,  pp.  526-27  ; 
sections  2333-34,  R.  8.  1881 ;  Gox  v.  Hunter,  79  Ind.  590. 
Where  one  purchases  real  estate  with  his  own  means,  and,  to 
defraud  his  creditors,  causes  the  conveyance  to  be  made  to 
another,  it  is  a  fraudulent  transfer  of  lands  within  the  mean- 
ing of  the  statutes  above  cited. 

The  second  paragraph  of  the  appellee's  answer  was  good, 
and  the  court  below  properly  overruled  the  demurrer  to  it. 

Judgment  affirmed,  with  costs. 
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No.  8542. 

The  Andejrson  Building,  Loan  Fund  and  Savings        LgJ  J^ 
Association  v.  Thompson  et  ux.  ' 

Supreme  Court. — Rule  19, — Dismmal  of  Appeal — Submistion  6y  AgreemenL 
—  Waiver, — The  submission  of  a  cause  by  agreement  is  a  waiver  of  the  ap- 
pellee's right  to  move  for  the  dismissal  of  the  appeal  because  of  th.e  ap- 
pellant's failure  to  cause  the  transcript  to  be  paged,  as  required  by  Rule 
19  of  the  Supreme  Court. 

Same. —  Assignment  ofOross  Errors.  —  Sufficiency  of  Oomplainl,  —  Appeal  hy 
Plainiiff. — Where  the  plaintiff  appeals  from  the  judgment  jbelow,  the  de- 
fendant can  not,  as  a  rule,  call  in  question  the  sufficiency  of  the  com- 
plaint in  the  Supreme  Court  except  by  the  assignment  of  a  cross  error 
presenting  such  question. 

Promissory  Note. — Constitution,  By-Laws  and  Regulations  (^  Building^  etc., 
Assodalion. — Complaint, —  Exhibit. — In  a  complaint  upon  a  promissory 
note  payable  to  a  building,  loan  fund  and  savings  association,  where 
the  note  merely  states  that  **  This  obligation  is  given  for  money  loaned 
under  the  constitution,  by-laws  and  regulations  of  said  association,"  it 
is  not  necessary  that  a  copy  of  such  constitution,  by-laws  and  regula- 
tions should  be  filed  with,  or  made  part  of,  such  complaint,  as  an  ex- 
hibit.    NiBLACK,  J.,  dissents. 

Pleadikg  by  Defendant. — Answer  or  Cross  Complaint. — Supreme  Court. — 
A  single  paragraph  of  the  defendant's  pleading  can  not  be  both  an  an- 
swer and  a  cross  complaint  or  counter-claim,  and  where  it  is  treated  be- 
low, both  by  court  and  counsel,  as  a  cross  complaint,  it  will  be  so  con- 
sidered by  the  Supreme  Court.  ^ 

Same. — Cross  Complaint  or  Counter-Claim^ — Demurrer. — A  demurrer  to  a 
cross  complaint  or  counter-claim,  for  the  want  of  sufficient  facts  therein^ 
does  not  search  the  record,  as  would  such  demurrer  to  an  answer,  and 
fasten  upon  an  insufficient  complaint 

BuTLDiNO,  ETC.,  ASSOCIATION. —  Borrower. —  Fledge  of  Stock. —  Withdrawing^ 
StodchMer. —  Payment  or  Unconditional  Tender  of  Loan. — Under  section 
3410,  B.  S.  1881,  a  stockholder  in  a  building,  loan  fund  and  savings  as- 
sociation, who  is  a  borrower  of  its  funds,  and  whose  stock  is  held  by  the 
association  in  pledge  as  a  security  for  the  money  borrowed,  is  not  en- 
titled to  withdraw  from  the  association,  nor  to  any  of  the  rights  of  a 
withdrawing  stockholder,  until  he  redeems  his  stock  from  such  pledge 
thereof;  and  the  repayment  of  his  loan,  or  an  unconditional  tender  of 
such  repayment  in  lawful  money,  is  necessary  to  the  redemption  of  his 
stock  from  such  pledge  thereof. 

From  the  Madison  Circuit  Court. 
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C.  L.  Henry  and  11.  D.  Thompson,  for  appellant. 
C.  D.  ThompsoUj  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  as  payee, 
against  the  appellee  Calvin  D.  Thompson,  as  the  maker,  of  a 
promissory  note,  and  to  foreclose  a  mortgage  on  real  estate 
executed  by  said  Calvin  D.  Thompson  and  his  co-appellee 
8allie  Thompson,  to  the  appellant,  to  secure  the  payment  of 
said  note.  The  case  was  put  at  issue  and  tried  by  a  jury, 
and  a  special  verdict  was  returned,  in  substance  as  follows : 

*^  We,  the  jury,  having  been  required  to  find  a  special  verdict 
in  this  cause,  do  find  the  facts  in  the  case  to  be  as  follows,  to  wit : 

'^  1st.  The  plaintiff  is  a  corporation,  with  a  capital  stock  of 
$100,000,  and  was  so  organized  on  the  9th  day  of  July,  1874 ; 
and  the  defendant,  Calvin  D.  Thompson,  became  a  member 
of  said  corporation  at  the  time  of  its  incorporation  and  was 
the  owner  of  four  shares  of  $500  each^  of  its  capital  stock. 

"  2d.  On  the  1st  day  of  December,  1875,  said  Calvin  D. 
Thompson  borrowed  from  said  association  the  sum  of  $2,000, 
the  amount  of  his  said  capital  stock,  and  paid  therefor  as  a 
premium  for  the  priority  of  said  loan,  the  sum  of  $628,  and 
received  in  cash  $1,372,  the  amount  of  said  loan  after  deduct- 
ing said  premium  of  $628. 

"  3d.  At  the  time  of  borrowing  said  sum  of  money  said  Cal- 
vin D.  and  Sallie  Thompson  were  and  still  are  husband  and 
wife,  and  were  and  still  are  the  joint  owners  and  tenants  by 
entireties  of  the  real  estate  mentioned  and  described  in  the 
mortgage  sued  upon  in  this  cause. 

"4th.  At  the  time  of  borrowing  said  money  as  aforesaid, 
said  Calvin  D.  Thompson  executed  therefor  the  note  sued  on 
in  this  cause,  being  December  1st,  1875,  and,  on  December 
7th,  1875,  he  and  his  said  wife  executed  the  mortgage  sued 
on  in  this  cause  to  secure  said  note,  and,  at  the  same  time, 
transferred  to  said  association  as  collateral  security  for  said 
note  and  loan,  his  said  four  shares  of  the  capital  stock  of  said 
association,  being  in  amount  $2,000. 
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"  5th.  On  the  7th  and  12th  days  of  November,  1877,  the 
said  Calvin  D.  Thompson  was  not  in  arrears  for  dues,  inter- 
est, fines  or  assessments  to  said  association.  On  said  7th  day 
•of  November,  1877,  said  Calvin  D.  Thompson  notified  the 
t»oard  of  directors  of  said  association,  whilst  in  regular  session, 
that  he  then  and  there  intended  to  repay  the  said  loan,  under 
and  pursuant  to  an  act  of  the  General  Assembly  of  the  State 
of  Indiana.  And  said  Calvin  D.  Thompson  then  and  there 
oflFered  to  repay  his  said  loan  of  $2,000,  and  offered  to  sur- 
render up  his  said  stock,  f  2,000,  to  be  discharged  and  can- 
celled, and  demanded  that  said  association  refund  to  him  the 
full  amount  of  his  said  stock,  $2,000;  including  the  said  pre- 
mium by  him  paid  for  the  priority  of  said  loan,  $628,  less  one- 
sixth  of  said  premium  for  each  year  of  six  years  of  said  asso- 
ciation then  unexpired,  to  wit,  two  years  and  eight  months, 
making  the  sum  of  $348.90  due  to  said  Calvin  D.  Thompson, 
^nd  demanded  the  full  and  complete  discharge  of  his  said  debt, 
and  that  the  olBBcers  of  said  association  enter  satisfaction  of 
8ach  payment  of  record ;  which  offer  and  demand  the  said 
association  then  and  there  failed  and  refused  to  accept  or  com- 
ply with. 

"6th.  John  W.  Westerfield,  during  all  the  existence  of 
said  association  was  and  still  is  the  secretary  thereof,  and  was 
and  is,  by  virtue  of  article  7  of  the  constitution  of  said  asso- 
ciation, the  proper  oflBcer  to  receive  all  the  dues  and  other  pay- 
ments of  members. 

"  7th.  On  the  12th  day  of  November,  1877,  the  said  Calvin 
D.  Thompson,  in  pursuance  of  the  notice,  application  and  de- 
mand by  him  made  to  the  board  of  directors  of  said  association 
as  aforesaid,  tendered  to  John  W.  Westerfield,  the  secretary 
of  said  association,  at  its  office,  the  sum  of  $2,000  in  legal 
tender  notes,  currency  of  the  United  States,  for  the  purpose 
of  repaying  his*  said  loan  of  $2,000,  on  the  condition  that  said 
association  would  refund  to  him  the  full  amount  of  his  said 
stock,  to  wit,  $2,000,  including  the  sum  of  $348.90,  the  same 
being  the  premium  by  hira  paid  for  said  loan  less  one-sixth 
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thereof  for  each  year  of  the  incorporation  of  said  association 
then  unexpired^  to  wit,  two  years  and  eight  months,  and  offered 
to  surrender  up  the  said  stock,  $2,000,  to  be  discharged  and 
cancelled,  and  demanded  that  his  said  note  be  surrendered 
up,  and  that  the  said  John  W.  Westerfield,  as  secretary,  enter 
satisfaction  of  such  payment  of  record,  all  of  which  the  said 
Westerfield  refused. 

"8th.  Before  and  up  to  the  7th  day  of  November,  1877^ 
the  said  Calvin  D.  Thompson  had  paid  to  the  proper  officer 
of  said  association  dues  and  interest  to  the  amount  of  $807, 
of  which  $232  was  for  interest  on  said  loan,  and  $575  was  for 
dues  to  said  association,  under  his  membership  in,  and  agree- 
ment with,  said  association,  and  under  its  by-laws. 

"  9th.  Under  the  constitution  and  by-laws  of  said  associa- 
tion the  defendant  Calvin  D.  Thompson,  in  common  with 
other  members,  was  required  to  pay  the  sum  of  seventy-five 
cents  each  week  on  each  share  of  stock  by  him  owned,  as  due& 
to  said  association;  and  before  the  organization  of  said  asso- 
ciation, and  for  the  benefit  thereof,  there  was  paid  on  the  four 
shares  of  capital  stock  held  and  owned  by  said  Calvin  D. 
Thompson,  as  dues,  and  credited  as  dues,  the  sum  of  $6. 

"  10th.  The  rate  of  interest  on  said  loan  was  six  per  cent.^ 
and  was  payable  monthly,  and  the  last  payment  of  interest  by- 
said  Calvin  D.  Thompson^  being  the  amount  at  that  time  due 
from  him,  was  made  on  the  7th  day  of  November,  1877. 

*'llth.  This  suit  was  commenced  by  the  plaintiff^  on  the 
17th  day  of  May,  1878. 

"12th.  If,  upon  these  facts,  the  law  is  with  the  plaintifi^ 
then  we  find  for  the  plaintiff,  and  assess  its  damages  at  $2,000 ; 
and  if  the  law  is  with  the  defendants,  then  we  find  for  the  de- 
fendants, and  assess  the  damages  of  Calvin  D.  Thompson  at 
$2,347.90."      [Signed]     "  Johx  W.  McGeiff,  foreman." 

Upon  the  special  verdict  of  the  jury  the  .appellant  moved 
the  court  in  writing  for  a  judgment  in  its  favor  and  against 
said  Calvin  D.  Thompson,  for  $2,000  and  the  costs  of  suit, 
and  for  the  foreclosure  of  the  mortgage  in  suit  against  both 
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appellees.  The  appellees  offered  in  writing  a  remittitur  of 
$2,000  of  the  damages  assessed  by  the  jury,  in  &vor  of  said 
Calvin  D.  Thompson,  and  also  moved  the  court  for  judgment 
in  fevor  of  said  Calvin  D.  Thompson  for  the  sum  of  $347.90, 
the  residue  of  said  damages,  and  for  satisfaction  of  record  of 
the  mortgage  in  suit.  The  court  overruled  the  appellant^s 
motion  and  sustained  the  appellees'  motion,  and  rendered 
judgment  accordingly,  that  the  appellant  take  nothing  by  its 
suit,  and  that  Calvin  D.  Thompson  recover  of  appellant  the 
sum  of  $347.90,  and  the  costs  of  suit.  Appellant's  motions 
for  a  venire  de  novo  and  for  a  new  trial  having  been  overruled 
by  the  court,  and  its  exceptions  reserved  to  these  decisions, 
it  has  appealed  from  the  judgment  rendered  to  this  court,  and 
has  here  assigned  as  errors  the  following  decisions  of  the  cir- 
cuit court : 

1.  In  overruling  its  demurrer  to  the  fifth  paragraph  of 
appellees'  answer  by  way  of  cross  complaint ; 

2.  In  overruling  its  motion  for  judgment  in  its  favor  on 
the  special  verdict ; 

3.  In  the  court's  conclusions  of  law  upon  the  facts  found 
in  the  special  verdict ; 

4.  In  sustaining  appellees'  motion  for  judgment  on  the 
special  verdict ; 

6.  In  overruling  its  motion  for  a  venire  de  novo;  and, 

6.  In  overruling  its  motion  for  a  new  trial. 

Appellees'  counsel  has  filed  a  written  motion  '^to  dismiss 
the  appeal  in  this  cause,  for  the  reason  that  the  appellant  has 
£iiled  to  comply  with  Rule  No.  19  of  this  court,  in  this :  The 
appellant  has  not  caused  the  transcript  to  be  paged,  as  re- 
qtiired  by  said  rule."  This  motion  was  made  more  than 
eighteen  months  after  the  appellees'  joinder  in  error,  and  after 
the  submission  of  the  cause  by  agreement.  The  motion  comes 
too  late.  Such  a  motion  will  not  be  available,  and  the  non- 
compliance with  the  rule  will  be  regarded  as  waived,  unless 
the  motion  is  made  on  the  first  appearance  of  the  party  io 
this  court. 
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The  ap]>ellees  have  assigned  no  cross  error  in  this  court. 
They  did  not  assign  as  error  the  overruling  of  their  demurrer 
to  the  complaint  below,  nor  have  they  called  in  question  the 
sufficiency  of  the  facts  stated  in  the  complaint  to  constitute  a 
cause  of  action,  by  an  assignment  of  error  here.  Yet  their 
counsel  earnestly  insists  that  the  judgment  must  be  affirmed 
by  this  court,  mainly  upon  the  ground  that  the  appellant^s 
complaint  did  not  state  sufficient  facts  to  constitute  a  cause 
of  action.  The  complaint  counted  upon  a  note,  of  which  the 
following  is  a  copy : 

"♦2.000.  Anderson,  Ind.,  Dec.  1st,  1875. 

"For  value  received,  I  promise  to  pay  to  the  Anderson 
Building,  Loan  Fund  and  Savings  Association  No.  3,  of  Madi- 
son county,  Indiana,  the  sum  of  two  thousand  dollars,  with  in- 
terest at  six  per  cent,  per  annum,  payable  monthly.     This  obli-  ^ 
gation  is  given  for  money  loaned  under  the  constitution,  by- 
laws and  regulations  of  said  association ;  and  in  case  the  said 
monthly  interest,  weekly  dues,  fines  or  assessments,  or  apy 
part  thereof,  shall  remain  unpaid  after  six  months  after  the 
same  become  due,  then  this  note  shall  become  due  and  col- 
lectible ;  but,  in  case  said  interest  and  dues,  fines  or  assess- 
ments shall  be  kept  paid  up,  then  the  principal  of  this  note 
shall  become  due  in  eight  years  from  the  date  of  the  incor- 
poration of  said  association,  or  sooner  if,  at  any  time,  the 
value  of  the  assets  of  said  association  shall  be  sufficient  to 
<livide  to  each  share  of  stock  in  said  association  the  sum  of 
five  hundred  dollars,  or  its  equivalent,  when  the  principal  of 
this  note  shall  be  paid  by  applyinga  sufficient  amount  of  stock 
owned  by  the  undersigned,  to  the  payment  of  said  principal; 
and,  thereupon,  the  undersigned  shall  cease  to  have  any  in- 
terest in  the  stock  so  applied,  and  the  same  shall  be  cancelled ; 
and  it  is  further  agreed  that,  at  any  time  the  directors  shall 
deem  the  security  unsafe  or  insufficient,  they  may  require  ad- 
ditional security,  and,  if  not  given  in  the  time  granted,  the 
•whole  of  the  principal  and  interest  shall  become  due.     And 
if  suit  be  brought  on  this  note,  it  is  agreed  the  plaintiff  shall 
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collect  ten  per  cent,  in  addition  for  its  attorneys  and  expenses 
of  collection,  all  to  be  paid  without  any  relief  from  valuation 
or  appraisement  laws.     This  note  is  not  transferable.'^ 

(Signed)    ''  C.  D.  Thompson." 

In  its  complaint  the  appelhint  alleged,  in  substance,  "  that 
the  defendants,  on  the  7th  day  of  December,  1875,  executed 
a  mortgage  conveying  to  the  plaintiff  the  tract  of  land  therein 
described,  as  security  for  the  payment  of  a  debt  evidenced  by 
a  note,  a  copy  of  which  is  filed  herewith,  amounting  to  (2,- 
500,  which  yet  remains  unpaid.  Wherefore  plaintiff  asks  for 
judgment  for  $2,500,  and  the  foreclosure  of  the  mortgage,  and 
the  sale  of  the  property,  or  so  much  thereof  as  may  be  nee- 
^essary,  and  for  all  other  proper  relief." 

It  seems  clear  to  us  that  if  the  appellees  had  assigned  as 
-error  the  overruling  of  their  demurrer  to  the  complaint,  it 
must  have  been  held  bad,  for  the  want  of  sufficient  facts,  be- 
cause it  did  not  show  by  any  of  its  allegations  that  there  ivas 
any  amount  due  the  appellant  upon  the  note  in  suit  at  the 
time  of  the  commencement  of  this  action.  As  we  have  seen, 
the  note  sued  upon  was  dated  on  the  1st  day  of  December, 
1875,  and  was  to  become  due  in  eight  years  from  the  date  of 
the  appellant's  incorporation,  or  sooner  upon  the  happening 
of  certain  contingencies.  The  date  of  the  appellant's  incor- 
poration was  not  stated  in  the  complaint,  nor  was  it  alleged 
therein  that  any  "  monthly  interest,  weekly  dues,  fines  or  as- 
sessments, or  any  part  thereof,"  had  remained  due  or  unpaid 
for  six  months  afiier  the  same  became  due,  or  that  the  value 
of  the  appellant's  assets  had  become  sufficient  to  divide  to 
each  share  of  its  stock  "  the  sum  of  $500,  or  its  equivalent," 
or  that  the  note  Itself  had  in  any  manner  "  become  due  and 
collectible."  Manifestly,  therefore,  the  appellant's  complaint 
would  have  been  bad,  if  the  appellees  had  demurred  thereto 
at  the  proper  time,  for  the  want  of  sufficient  facts. 

Appellees'  counsel  claims  that  the  appellant's  complaint  is 
bad  for  another  and  different  reason.  The  note  in  suit,  which 
is  a  part  of  the  complaint,  contains  this  stipulation  :    "This 
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obligation  is  given  for  money  loaned  under  the  constitution^ 
by-laws  and  regulations  of  said  association/'  It  is  insisted 
by  counsel,  with  much  earnestness,  that  "  the  constitution,  by- 
laws and  regulations  "  of  the  appellant,  because  of  the  refer- 
ence thereto  in  the  note  which  we  have  quoted,  became  parts 
of  such  note,  and,  therefore,  ought  to  have  been  made  parts 
of  the  complaint  by  copies  thereof  set  out  in,  or  filed  with, 
such  complaint.  Upon  this  point  appellees  cite  the  case  of 
Bnsch  V.  Golumbia  GUyy  etc,,  Association  No.  ^,  76  Ind.  348, 
which  seems  to  support  their  position.  In  that  case,  it  will 
be  observed,  that  the  question  was  presented  by  a  demurrer  to 
the  complaint,  for  the  want  of  sufficient  fiicts.  In  the  case  at 
bar  we  do  not  think  that  the  sufficiency  of  the  complaint  i& 
presented  in  any  manner  for  our  decision.  But  if  the  ques- 
tion were  properly  presented,  it  would  seem  to  us  that  the- 
appellees'  objection  to  the  complaint  was  not  well  taken,  and 
ought  not  to  be  sustained.  '^  The  constitution,  by-laws  and 
regulations  "  of  the  appellant  were  not,  in  terms,  made  a  part 
of  the  note  in  suit,  nor  did  the  maker  of  the  note  promise  to 
pay  the  same  under,  pursuant  to  or  in  conformity  with  sucb 
constitution,  by-laws  and  regulations.  It  is  recited  in  the  note 
that  it  was  given  in  consideration  of  money  loaned  under  the 
constitution,  by-laws  and  regulations  of  the  appellant.  In  a 
suit  upon  such  note  by  the  payee  against  the  maker,  it  oaa 
hardly  be  said,  we  think,  that  the  constitution,  by-laws  and 
regulations  of  the  appellant  are  made  parts  of  such  note,  by 
the  bare  reference  thereto  above  quoted,  in  such  manner  as  to 
constitute  them,  under  the  rules  of  good  pleading,  necessary 
parts  of  the  complaint  on  such  note.  Gassaday  v.  American 
Ins.  Co.,  72  Ind.  95 ;  ContinerUal  Life  Ins,  Go.  v.  Kessler,  84 
Ind.  310. 

The  first  error  complained  of  by  the  appellant  is  the  deci- 
sion of  the  court  in  overruling  its  demurrer  to  the  appellees^ 
"fifth  and  further  answer,  by  way  of  cross  complaint."  In 
their  cross  complaint  the  appellees  alleged,  in  substance,  that 
the  appellsrnt  was  a  corporation  organized  under  and  by  vir- 
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tue  of  the  statute  of  this  State,  for  the  organization  and  con- 
tinuation of  building  and  loan  associations,  on.  the  10th  day 
of  July,  1874;  that  the  appellees  were,  at  the  date  of  the 
mortgage  in  suit,  to  wit,  December  7th,  1875,  and  still  were, 
husband  and  wife,  and  joint  owners  and  tenants  by  entireties 
of  the  real  estate  described  in  such  mortgage ;  that  at  the  time 
of  the  execution  of  such  mortgage  the  appellee  Calvin  D. 
Thompson  was  a  member  of  the  appellant  association,  and  the 
owner  of  four  shares,  of  $500  each,  of  its  capital  stock ;  that 
the  note  was  given  as  the  evidence  of,  and  the  mortgage  to 
secure,  a  loan  made  to  said  Calvin  D.  Thompson  by  the  ap- 
pellant in  the  sum  of  $2,000;  that  the  mortgage  was  executed 
on  the  day  of  its  date  and  recorded  in  the  recorder's  ofifice  of 
Madison  county ;  that  to  obtain  such  loan  he  paid  the  sum 
of  $628  as  and  for  premium  or  discount,  and,  as  collateral 
security  for  the  loan,  and,  under  a  provision  of  the  appellant's 
by-laws,  he  transferred  his  four  shares  of  stock  to  the  appel- 
lant to  be  by  it  held  until  the  note  and  mortgage  were  dis- 
charged. And  the  appellees  averred  that  on  the  7th  day  of 
November,  1877,  the  said  Calvin  D.  Thompson  was  not  in 
arrears  to  the  appellant  for  dues,  fines,  interest  or  assessments, 
and  that  on  said  day  he  notified  the  appellant,  through  its 
board  of  directors  while  in  session,  that  he  then  and  there 
desired  and  intended  to  repay  his  said  loan,  under  the  provi- 
sions of  the  act  of  the  General  Assembly  of  the  State  of  In- 
diana, approved  March  3d,  1877,  and  then  and  there  oflFered 
to  refund  to  the  appellant  the  full  amount  of  the  money  by 
him  borrowed,  to  wit,  $2,000,  and  tendered  the  same  to  it  in 
legal  money  of  the  United  States,  and  then  and  there  demanded 
of  the  appellant  that  it  refund  to  him  the  full  amount  of  his 
said  stock,  to  wit,  $2,000,  including  the  said  sum  of  $628  so 
paid  by  him  as  and  for  the  premium  or  discount  on  his  loan 
as  aforesaid,  less  the  sum  of  two-sixths  and  two-thirds  of  one- 
sixth  of  said  amount,  to  wit,  the  sum  of  $279.10  being  the  amount 
of  the  one-sixth  of  said  premium  for  each  year  of  six  years  of 
said  association  then  unexpired,  to  wit,  for  two  years  and  eight 
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months^  and  then  and  there  demanded  payment  of  the  residue 
due  to  him  on  Buch  payment  as  aforesaid,  to  wit,  $348.90,  and 
also  offered  to  surrender  his  said  stock  to  be  cancelled  and 
discharged,  and  demanded  that  the  note  and  mortgage  in  suit 
be  delivered  up  to  him,  and  cancelled  and  discharged,  and 
that  the  same  be  so  entered  of  record,  all  of  which  the  appel- 
lant then  and  there  failed  and  refused  to  do.  Wherefore  the 
appellees  asked  that  the  said  note  and  mortgage  and  stock  be 
discharged,  and  said  Calvin  D.  Thompson  demanded  judgment 
for  $500,  and  they  asked  for  general  relief. 

This  paragraph  was  filed  by  the  appellees  as  a  cross  com- 
plaint, and,  as  such,  it  was  demurred  to  by  the  appellant,  for 
the  want  of  sufficient  facts  therein.  It  was  treated  below^ 
both  by  court  and  counsel,  as  a  cross  complaint,  and  it  must 
be  so  considered  here.  It  could  not  be  both  an  answer  and 
cross  complaint,  under  the  decisions  of  this  court.  CampbeU 
V.  RovU,  42  Ind.  410;  Indiana  State  Board,  etc,,  v.  Gray,  64 
Ind.  91 ;  Thompson  v.  Toohey,  71  Ind.  296. 

Considered  as  a  cross  complaint  or  counter-claim,  as  we 
think  it  must  be,  there  is  no  point  in  the  appellees^  argument 
that  a  bad  answer  is  a  sufficient  answer  to  a  bad  complaint* 
A  cross  complaint  or  counter-claim  is  not  a  defence  to  the 
plaintiff's  action ;  but  it  is  a  cross  action  by  the  defendant 
against  the  plaintiff;  and  it  must  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  it  must  be  held  bad  on  a  demur- 
rer thereto,  for  the  want  of  fiw5ts,  whether  the  original  com- 
plaint be  good  or  bad.  In  other  words,  it  can  not  be  said 
that  a  bad  cross  complaint  or  counter-claim  is  good  enough 
merely  because  the  original  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  A  demurrer  to  a  cross 
complaint  or  counter-claim,  for  the  want  of  sufficient  facts 
therein,  does  not  search  the  record,  as  would  such  demurrer 
to  an  answer,  and  fasten  upon  an  insufficient  complaint.  Bald- 
win  V.  Fagan,  83  Ind.  447. 

We  are  of  the  opinion  that  the  appellees'  cross  complaint 
in  this  case  is  radically  defective  in  its  theory  and  its  allegar 
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tiona  of  fact,  and  that  the  demurrer  thereto  ought  to  have 
been  sustained.  In  section  7  of  the  act  of  March  11th,  1875^ 
for  the  incorporation  and  continuance  of  building,  loan  fund 
and  savings  associations,  etc.,  in  force  at  the  time,  it  was  pro- 
vided as  follows :  "  That  a  borrower  may  repay  a  loan  at  any 
time,  and  in  case  of  the  repayment  thereof,  before  the  expim- 
tion  of  the  sixth  year  after  the  organization  of  the  corporation^ 
there  shall  be  refunded  to  such  borrower  one-sixth  of  the 
premium  paid  for  every  year  of  the  said  six  years  then  un- 
expired."    1  R.  S.  1876,  p.  246. 

In  section  4  of  the  aforesaid  act,  as  amended  by  the  act  of 
March  13th,  1877,  and  still  in  force  as  section  3410,  R.  S» 
1881,  it  is  provided  as  follows:  "And  any  stockholder  wish- 
ing to  withdraw  from  said  corporation  shall  have  power  to  da 
so  by  giving  three  months*  notice  to  the  board  of  directors 
of  his  or  her  intention  to  withdraw ;  when  he  or  she  shall  be 
entitled  to  receive  the  amount  paid  in  by  him  or  her,  less  all 
fines  and  other  charges.  But  after  the  expiration  of  one  year 
from  the  issuing  of  the  series,  such  stockholder  shall  be  en- 
titled, in  addition  thereto,  to  legal  interest  thereon :  Provided, 
That  at  no  time  shall  more  than  one-half  of  the  funds  in  the 
treasury  be  applicable  to  the  demands  of  withdrawing  stock- 
holders, without  the  consent  of  the  board  of  directors,  and 
that  no  stockholder  shall  be  erUitled  to  withdraw  whose  stock  is 
hdd  in  pledge  for  security, ^^ 

From  the  averments  of  appellees'  cross  complaint  it  will  be 
seen  that  appellee  Calvin  D.  Thompson  was  a  "  borrower '' 
from  the  appellant,  and  that  he  was  a  stockholder,  wishing  to 
withdraw  from  the  appellant  corporation,  whose  stock  was 
held  by  it  in  pledge  as  security  for  a  loan  to  the  full  par  value 
of  his  stock.  The  theory  of  the  cross  complaint  was  and  is 
that  the  appellee  Calvin  D.  Thompson,  under  the  iacts  alleged 
and  the  law  applicable  thereto,  had  the  power  to  withdraw 
from  the  appellant  association  at  the  time  stated  and  upon 
the  notice  given,  and  was  entitled  to  all  the  rights  of  a  with- 
drawing stockholder.     This  theory,  we  think,  is  manifestly 
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erroneous.  The  appellee  Calvin  D.  Thompson  was  not  only 
a  stockholder  in  the  association,  but  he  was  also,  as  alleged  in 
the  cross  complaint,  a  borrower  from  the  appellant,  and  his 
stock  was  held  by  it  in  pledge  as  collateral  security  for  the 
repayment  of  his  borrowed  money.  By  the  express  terms  of 
the  statute  he  was  not  "entitled  to  withdraw"  from  the  as- 
sociation as  long  as  his  stock  was  "held  in  pledge"  by  it  as 
such  security.  He  had  the  right  to  rep^y  his  loan,  and  thus 
redeem  his  stock  from  the  pledge  thereof;  and  after  such  re- 
payment and  redemption  of  his  stock,  and  not  before,  he  would 
have  had  the  power,  by  giving  proper  notice  of  his  intention, 
to  withdraw  from  the  association ;  and  then,  and  not  before, 
he  would  have  become  entitled  to  the  statutory  rights  of  a 
withdrawing  stockholder,  and  nothing  more.  The  redemp- 
tion of  his  stock  from  the  pledge  thereof  was  an  indispensa- 
ble prerequisite  to  his  power  or  right  of  withdrawal  from  the 
association ;  and  the  absolute  repayment  of  his  loan,  or  an 
uneondUional  tender  of  such  repayment  in  lawful  money  was 
necessary  to  the  redemption  of  his  stock  from  such  pledge 
thereof. 

The  appellees  alleged  a  tender  by  Calvin  D.  Thompson  of 
the  amount  of  his  loan,  but  this  tender,  as  stated  in  the  crdls 
complaint,  was  coupled  with  and  constituted  a  part  of  a  de- 
mand on  his  part,  which  the  law  did  not  authorize  him  to 
make  nor  the  appellant  to  grant,  namely,  that  the  appellant 
should  refund  to  him  the  full  amount  of  his  stock,  to  wit, 
$2,000.  He  would  have  been  entitled,  as  a  withdrawing  stock- 
holder, to  receive  the  amount  paid  in  by  him  on  his  stock, 
"  less  all  fines  and  other  charges,"  and  to  the  return  of  a 
ratable  proportion  of  the  premium  or  discount  on  his  loan,  as 
provided  in  section  7,  above  quoted.  It  was  not  alleged  in 
the  cross  complaint  that  he  had  paid  for  his  stock  in  the  as- 
sociation, or  what  amount  he  had  paid  on  his  stock.  The  jury 
found  in  their  special  verdict  that  he  had  paid  on  his  stock 
only  the  sum  of  $575,  and  this  amount  or  the  true  amount 
thus  paid,  "  less  all  fines  and  other  charges,"  and  "  legal  in- 
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terest  thereon,"  would  have  been  the  entire  amount  he  would 
have  been  entitled  to  receive  on  his  four  shares  of  stock  if  he 
had  been  under  the  law  a  withdrawing  stockholder.  But,  as 
we  have  seen,  he  had  neither  the  power  nor  the  right  to  with- 
draw from  the  association  while  his  stock  was  held  in  pledge 
as  security  for  the  payment  of  the  note  in  suit. 

Our  conclusion  is  that  the  court  erred  in  overruling  the 
appellant's  demurrer  to  appellees'  cross  complaint,  and  this 
oonclusion  renders  it  unnecessary  for  us  now  to  consider  or 
pass  upon  either  of  the  other  alleged  errors. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with^instructions  to  sustain  the  demurrer  to  appel- 
lees' cross  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Petition  for  a  rehearing  ovemiled. 

Dissenting  Opinion. 

NibLl^ck,  J. — I  concur  generally  in  the  conclusion  at  which 
the  court  arrived  in  this  case,  and  mainly  with  the  arguments 
employed  by  the  court  in  reacning  its  conclusion.  I  only 
dissent  from  so  much  of  the  opinion  as  may  be  construed  as 
impliedly  overruling  the  case  of  Buach  v.  Columbia  Ciiy^  etc,, 
Association  No.  S,  76  Ind.  348,  which  was,  I  think,  correctly 
decided. 

There  is,  in  my  judgment,  no  conflict  between  the  two  cases. 
In  that  case  the  note  sued  on  was  "  payable  according  to  the 
conditions  in  the  mortgage  securing  the  same,  and  the  con- 
stitution, by-laws  and  regulations  of  said  association."  In 
this  case  the  note  contains  no  corresponding  provision,  but 
instead  stipulates  merely  that  "  this  obligation  is  given  for 
money  loaned  under  the  constitution,  by-laws  and  regulations 
of  said  association,"  which  has  re^rence  only  to  the  consid- 
eration of  the  note,  and  not  to  the  terras  or  conditions  upon 
which  it  is  payable.  The  diflerence  between  the  two  provi- 
sions appears  to  me  to  be  palpable  and  material.  In  the  for- 
VoL.  88.-27 
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mer  case  we  had  to  look  to  the  constitution,  by-laws  and  reg- 
ulations of  the  association  to  ascertain  what  the  conditions  of 
payment  were.  In  the  present  case  the  note  contains  what 
purports  to  be  the  entire  contract  between  the  parties.'  If 
some  of  its  provisions  can  not  be  well  understood  without  a 
recurrence  to  some  other  document  or  writing,  the  defects  ia 
that  respect  can  be  supplied  by  proper  averments  in  the  plead- 
ings and  proof  at  the  trial.  What  I  maintain,  therefore,  ii^ 
brief  is,  that  in  the  former  case  the  note  referred  to  other  docu- 
ments, or  writings,  in  such  a  way  as  to  make  them  a  part  of 
the  contract  and  to  require  copies  of  them  to  be  filed  with  the 
complaint,  but  that,  in  this  case,  no  other  doculkients  or  writ- 
ings are  referred  to  by  the  note  in  such  terms  as  to  make  them 
in  legal  effect  a  part  of  the  note,  and  consequently  to  require 
copies  of  them  to  be  filed  with  the  complaint. 


No.*10,301. 

Fletcher  et^l.  v.  Fletcher  et  ai.. 

Deed. — Conditional  Fee. — Rule  in  SheHey*8  Case. — A  deed  of  conveyance  by 
one  seized  of  lands  in  fee  simple  was''  to  S.  J.  and  A.  M.  F.  during  their 
lives,  one  undivided  moiety  each,  and  then  after  their  death  to  their  chil- 
dren respectively  in  fee  simple."  The  grantees  named  had  no  children 
when  the  conveyance  was  made,  but  each  afterwards  had  children  bom. 
to' him. 

Held,  that  the  grant  to  S.  J.  and  A.  M.  F.  was  at  the  beginning  a  condi- 
tional fee  at  common  law,  which,  upon  the  birth  of  children,  became  an 
absolute  estate  in  fee  simple  vested  in  them. 

From  the  Marion  Circuit  Court. 

N.  B.  Taylor,  F.  Rand,  E.  Taylor  and  /.  A.  Holman,  for 
appellants. 

NiBLACK,  J. — Complaint  by  Stoughton  J.  Fletcher  and 
Allen  M.  Fletcher  to  quiet  their  title  to  certain  real  estate. 
The  complaint  charges  that,  on  the  30th  day  of  December,. 
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1873,  Stoughton  A.  Fletcher,  Sr.,  was  the  owner  in  fee  simple 
of  certain  lands  in  the  county  of  Marion,  in  this  State,  giv- 
ing a  particular  description  of  the  lands ;  that  the  said  Stough- 
ton A.  Fletcher,  Sr.,  being  the  father  of  the  plaintiffs,  and  for 
the  purpose  of  making  an  advancement  to  them,  on  that  day, 
together  with  his  wife,  Julia  A.  Fletcher,  conveyed  said  lands 
to  the  plaintiffs  by  a  deed  of  conveyance  as  follows : 

*'  This  Indenture  Witnesseth,  That  Stoughton  A.  Fletcher 
and  Julia  A.  Fletcher, his  wife,  of  Marion  county,  in  the  State 
of  Indiana,  convey  and  warrant  to  Stoughton  J.  and  Allen 
M,  Fletcher,  during  their  lives,  one  undivided  moiety  each, 
and  then,  after  their  death,  to  their  children  respectively,  in 
fee  simple,  ********  fQ|.  i\^q  q^^  of  th;rty-nine 

thousand  dollars,  the  following  real  estate  in  Marion  county, 
in  the  State  of  Indiana/' 

Here  follows  the  description  of  three  tracts  of  land,  the 
same  of  which  the  said  Stoughton  A,  Fletcher  was  averred  to 
be  the  owner  as  above ;  the  first  containing  one  hundred  and 
sixty  acres,  the  second  containing  eighty  acres,  and  the  third 
containing  eight  acres. 

"  In  witness  whereof  the  said  Stoughton  A.  Fletcher  and 
Julia  A.  Fletcher,  his  wifej,  have  hereunto  set  their  hands  and 
seals  this  30th  day  of  December,  A.  D.  •  1873. 

"  S.  A.  Fletcher.  [seal.] 

"Julia  A.  Fletcher,  [seal.]" 

Which  said  deed  of  conveyance  was  duly  acknowledged  by 
the  grantors,  and  afterwards  recorded  in  the  proper  record 
book  of  deeds  in  Marion  county ;  that  at  the  time  said  deed 
was  made  and  delivered  to  them  neither  of  the  plaintiffs  had 
ever  been  married,  nor  had  either  of  them  ever  had  any  chil- 
dren born  unto  them,  but  that  since  the  execution  of  said 
deed  both  the  plaiutiffs  have  become  married  and  had  chil- 
dren born  to  them,  who  are  still  living,  as  follows :  Julia 
Fletcher,  Laura  Louisa  Fletcher  and  Stoughton  Fletcher  to 
the  plaintiff  Stoughton  J.  Fletcher,  and  Mary  Fletcher  and 
Fannie  Fletcher  to  the  plaintiff  Allen  M.  Fletcher,  all  of 
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>yhom  are  made  defendants  to  this  action ;  that  the  defendants 
claim  that  by  the  terms  of  the  deed  of  conveyance  herein 
above  set  forth  the  plaintiffs  have  only  a  life-estate  in  the 
lands  conveyed  by  it,  and  that  they,  the  defendants,  have  the 
remainder  in  said  lands  in  fee  simple ;  that  the  claim  of  the 
defendants  in  that  respect  throws  a  cloud  upon  the  title  of 
the  plaintiffs  to  the  lands  so  conveyed  to  them  by  said  deed. 
Wherefore  the  plaintiffs  demand  that  their  title  be  quieted. 

The  defendants,  being  minors,  and  acting  through  a  guar- 
dian ad  litem  duly  appointed  by  the  court,  demurred  to  the 
complaint,  and  their  demurrer  was  sustained.  The  plaintiffs 
declining  to  plead  further,  final  judgment  was  rendered  against 
them  upon  demurrer.  The  only  question  presented  for  de- 
cision is,  was  the  demurrer  to  the  complaint  correctly  sus- 
tained ? 

A  fee  simple  is  the  largest  estate  a  man  can  have  in  lands, 
being  an  absolute  estate  in  perpetuity,  and  is  contradis- 
tinguished from  other  estates  as  a  fee  simple  absolute.  A  de- 
terminable fee,  a  conditional  fee,  a  qualified  fee  and  a  base  fee 
are  all  classed  under  the  same  general  head  with,  and  partake 
of  the  nature  of,  a  fee  simple,  and  are  each  distinguishable  by 
the  words  of  limitation  used  in  defining  the  estate  conveyed. 

The  essential  matter  in  the  creation  of  a  fee  is  that  such  an 
estate  is  brought  into  existence  as  may  continue  forever.  Where 
an  estate  is  granted  subject  to  some  condition  in  the  instru- 
ment creating  it,  or  to  some  condition  implied  by  law  to  be 
thereafter  performed,  it  is  called  a  conditional  fee.  A  deter- 
minable  fee  embraces  all  fees  which  are  determined  by  some 
act  or  event  expressed,  in  their  limitation,  to  circumscribe  their 
continuance,  or  inferred  bylaw  as  bounding  their  extent.  In 
its  broader  sense,  a  determinable  fee  embraces  what  is  known 
as  a  conditional  fee. 

When  it  becomes  an  established  fact  that  the  event  which 
may  terminate  the  estate  will  never  occur,  a  determinable  fee 
enlarges  into  a  fee  simple  absolute.     So,  when  the  condition 
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upon  which  a  conditional  fee  rests  has  been  performed,  the 
estate  becomes  an  absolute  fee. 

Upon  the  facts  averred  in  the  complaint  before  us,  the  es- 
tate conveyed  to  the  appellants  was,  according  to  the  defini- 
tion given  by  the  text-writers,  a  determinable,  or,  more  strictly 
speaking,  a  conditional  fee.  If  the  appellants  had  died  with- 
out issue  the  estate  would,  under  the  rules  of  construction  re- 
cognized by  the  text-writers,  as  above,  have  reverted  to  the 
grantor.  It  is  not  material  to  this  case  to  enquire,  and,  hence, 
we  have  not  enquired,  whether  any  of  these  rules  of  construc- 
tion have  been  changed  or  modified  by  any  statute  of  this 
State.  In  any  event,  when  children  were  born  to  the  grantees, 
the  fee  became  absolute,  and  the  estate  was  relieved  of  its 
liability  to  revert  to  the  grantor.  The  estate  then  became,  if 
it  had  not  alrcadv  been,  as  declared  by  the  deed,  an  estate  in 
fee  simple,  in  the  most  enlarged  meaning  of  that  term,  and, 
consequently,  the  absolute  property  of  the  appellants. 

A  limitation  to  one  and  his  "right  heirs''  is  the  same  as 
his  "  heirs,"  and  a  limitation  directly  to  the  "  right  heirs"  of 
one  carries  a  fee  without  adding  the  words  "  and  their  heirs." 
So,  an  estate  to  one  and* his  "  heirs  male,"  or  "heirs  female," 
or  to  one  and  his  heirs  on  the  part  of  his  father  or  of  his 
mother,  is  a  grant  in  fee  simple,  the  limitation  to  the  partic- 
ular class  of  heirs  being  regarded  as  mere  surplusage.  Where, 
as  in  this  case,  the  inheritance  and  remainder  are  in  the  same 
persons,  the  grantee  takes  the  entire  estate.  Washb.  Real 
Prop.,  Title  Fee  Simple;  Preston  Estates,  472,  d  seq.;  King 
V.  J&a,  66  Ind.  1 ;  Glass  v.  Glass,  71  Ind.  392 ;  Biggs  v.  Mc- 
Gartyy  86  Ind.  352.     See,  also,  Shdley^s  Case,  1  Coke,  88. 

For  the  reasons  given  we  have  reached  the  conclusion  that 
the  demurrer  to  the  complaint  ought  to  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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JlTDOBfENT. —  Appearance. —  Warrant  of  AUomey,  —  Foreehture. —  Title  Under 
Sheriff^ t  Sale, — A  judgment  of  foreclosure  rendered  on  personal  appearance 
is  sufficient  in  ejectment  to  sustain  the  title  of  a  purchaser  at  sheriff's  sale 
under  the  decree,  though  there  may  have  been  a  warrant  of  attorney 
authorizing  a  decree  by  confession,  which  warrant  is  not  put  in  evidence. 

Same. — Jtaiadidion. — Emdenee.  -An  entry  at  the  end  of  a  decree  thus:  "  It 
is  agreed  by  the  parties  that  execution  shall  not  issue  herein,"  etc.,  shows 
a  personal  appearance  which  gives  jurisdiction  of  the  person. 

Ejectment. — Complaint, — Description, — Evidence, —  Variance. — Where  lands 
were  ^described  in  a  complaint  in  ejectment  as  "  lot  No.  4,  in  block  No. 
3,  in  Bumham's  subdivision  of  lot  No.  7,  as  designated  in  the  recorded 
plat  thereof,  in  Vigo  county,  Indiana,  situated  in  the  city  of  T,"  iTnd  the  evi- 
dence disclosed  that  the  lot,  otherwise  properly  described,  was  not  in  the 
city  of  T.,  no  fatal  variance  is  shown  in  the  pleading  and  evidence. 

From  the  Vigo  Circuit  Court. 

iV.  O.  Buff  Bind  D.  T.  Morgan,  for  appellant. 
W.  Mack,  for  appellee. 

BiCKNELiv,  C.  C. — This  was  an  action  to  recover  the  posses- 
sion of  lot  number  four,  in  block  number  three,  in  Burnbam's 
subdivision  of  lot  number  seven,  as  designated  in  the  recorded 
plat  thereof,  situated  in  the  city  of  Terre  Haute,  Vigo  county, 
Indiana.  The  appellant  was  the  plaintiff*.  Upon  the  general 
denial  pleaded  there  was  a  trial  by  a  jury,  with  a  verdict  for 
the  defendant.  The  plaintiff's  motion  for  a  new  trial  was 
overruled,  judgment  was  rendered  on  the  verdict,  and  the 
plaintiff  appealed.     The  errors  assigned  are : 

1.  Overruling  the  motion  for  a  new  trial. 

2.  Giving  to  the  jury  instruction  No.  1. 

The  plaintiff  claimed  as  purchaser  of  the  lot  at  a  judicial 
sale.     He  offered  in  evidence : 

1.  A  complaint  in  the  suit  of  John  J.  Brake  against  Elisha 
Stewart  and  James  H.  Stewart,  with  a  copy  of  the  note  sued 
on,  and  a  copy  of  the  mortgage  sued  on. 
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2.  The  judgment  of  the  Vigo  Circuit  Court  thereon  against 
both  defendants  for  the  amount  of  the  note,  and  for  foreclosure 
against  James  H.  Stewart,  as  to  the  lot  in  controversy. 

3.  The  order  of  sale  issued  to  the  sheriflP  thereon. 

4.  The  sheriff's  return  showing  the  sale  of  the  lot  to  the 
plaintiff  John  J.  Brake. 

5.  The  sheriff's  deed  to  the  plaintiff  as  purchaser. 
Upon  this  evidence  instruction  No.  1  was  given  to  the  jury, 

as  follows : 

"  If  the  plaintiff,  in  order  to  sustain  his  claim  of  title  under 
the  sheriff's  sale,  has  failed  to  introduce  the  complaint  and 
power  of  attorney  on  which  the  decree  of  foreclosure  and 
judgment  was  rendered,  the  sheriff's  deed  would  not  be  sus- 
tained so  as  to  make  title  in  this  cause." 

The  appellant,  in  his  brief,  concedes  that  when  the  note 
and  mortgage  we're  executed,  a  power  of  attorney  was  exe- 
cuted, authorizing  W.  W.  Rumsey  to  confess  a  judgment 
thereon,  and  that  this  power  of  attorney  was  not  offered 
in  evidence.  Where  a  judgment  is  by  confession  under 
a  power  of  attorney,  and  there  is  no .  personal  appearance 
by  the  defendant,  a  valid  title  in  the  purchaser  at  a  sher- 
iff's sale  under  the  judgment  is  not  shown  without  the 
production  of  the  power  of  attorney,  because,  in  such  a  case, 
without  the  power  of  attorney,  jurisdiction  of  the  court^is  not 
shown.  Glidewell  v.  Spaugh,  26  Ind.  319.  But  in  the  present 
case  the  complaint  shows  that  the  court  had  jurisdiction  of 
the  subject-matter  of  the  foreclosure  suit,  and  the  record  shows 
that  the  judgment  was  in  accordance  with  the  relief  demanded ; 
and  the  record  contains  also  the  following  statement  at  the 
end  of  the  judgment:  "And  it  is  agreed  by  the  parties  that 
execution  shall  not  issue  herein  for  six  months  unless  ordered 
by  said  Elisha  Stewart." 

It  appears  by  this  statement  that  the  parties  were  in  court, 
recognizing  the  validity  of  the  judgment  by  making  an  agree- 
ment for  a  stay  of  execution;   this  sufficiently  shows  juris- 
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diction  of  the  court  over  the  persons  of  the  defendants ;  it 
shows  that  they  were  present  in  court  at  the  rendition  of  the 
judgment^  and  agreeing  to  its  terms  with  a  proviso  for  a  staj 
of  execution.  It  was  not  necessary  in  this  case  to  introduce 
the  power  of  attorney,  because  jurisdiction  sufficiently  ap- 
peared without  it.  The  court  erred  in  giving  to  the  jury  said 
instruction  number  one. 

As  to  the  motion  for  a  new  trial,  the  appellee  claims  that 
the  verdict  was  right,  and  the  evidence  insufficient  to  sustain 
the  complaint,  because  the  lot  is  described  in  the  complaint 
as  "  situated  in  the  city  of  Terre  Haute,''  and  the  uncontra- 
dicted testimony  was  that  it  was  outside  of  the  city  limits. 

But  there  was  no  fatal  variance  here,  the  maxim  is  Jaha. 
demonstratio  nori  noceL  The  substance  of  the  description  was^ 
''  Lot  number  four,  in  block  number  three,  in  Burnham's  sub- 
division of  lot  No.  7,  as  designated  in  the  recorded  plat 
thereof,  in  Vigo  county,  Indiana."  The  erroneous  addition^ 
"situated  in  the  city  of  Terre  Haute,"  did  not  change  the  de- 
scription. The  rule  is,  that  where  "  there  is  an  adequate  and 
sufficient  definition,  with  convenient  certainty,  of  what  is  in- 
tended to  pass  by  a  deed,  any  subsequent  erroneous  ad- 
dition will  not  vitiate  it."  Llewellyn  v.  Earl  of  Jersey,  11  M* 
&W.  183;  Thomas  v.  Thomas,  6  T.  R.  671 ;  Bacon  Max. 
Reg.  24.  In  this  respect  the  verdict  was  contrary  to  the  evi- 
dence.    The  court  erred  in  overniling  the  motion  for  a  new 

trial.     The  judgment  ought  to  be  reversed  for  the  aforesaid 

* 

errors. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed^  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded  for  a  new  trial. 
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No.  10,204. 

Bartlett  v.  Kochel, 

Seduction. — Infant. — Action  by  Father.— Defence.— Former  Acffudication, — 
iVocAem  Ami. — In  an  action  hy  a  father  against  the  sedocer  of  his  infant 
daughter  and  servant,  an  answer  of  the  defendant,  setting  up  that  in  a 
former  snit  in  the  name  of  tlie  infant  daughter  for  the  same  seduction^ 
wherein  the  father  appeared  as  the  next  friend  of  liis  daughter,  the 
seducer  recovered  judgment,  is  no  bar  to  the  pending  action,  and  the 
sustaining  of  a  demurrer  to  such  answer  is  not  error. 

Same. — Intiruetwn. — Erroj\— In  such  a  case  an  instruction  of  the  court,  to 
the  effect  that  even  if  the  seduction  was  occasioned  as  much  by  the  mis- 
conduct  of  the  daughter  as  by  that  of  the  defendant,  the  father  is  entitled 
to  recover  for  her  services  thereby  lost,  if  any,  is  not  erroneous ;  for  the 
infant  daughter,  as  against  her  father,  has  no  right  to  consent,  and  her 
act  in  consenting  to,  or  even  procuring,  the  criminal  connection,  is  no 
bar  to  his  action  for  damages. 

From  the  Warren  Circuit  Court. 

J.  AL  Rabb  and  M.  Milford,  for  appellant. 
J.  McQabe  and  E.  F.  MeCabe,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  damages  for  the  latter's  debauching  and 
begetting  with  child  ono  Harriet  Kochel,  the  infant  daughter 
and  servant  of  the  appellee,  whereby  he  lost  her  services,  etc» 
The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee.  Over  appellant's  motion  for 
a  new  trial  the  court  rendered  judgment  on  the  verdict. 

The  first  error  complained  of  in  the  brief  of  appellant's 
counsel  is  the  decision  of  the  trial  court  in  sustaining  a  de- 
murrer to  the  second  and  third  paragraphs  of  his  answer.  In 
the  second  paragraph  appellant  alleged  in  substance,  that  the 
seduction  charged  in  appellee's  complaint  had  theretofore  been 
adjudicated  in  an  action  brought  by  the  appellee,  as  the  next 
friend  of  the  said  Harriet  Kochel,  against  the  appellant  for 
the  seduction  of  the  said  Harriet,  being  the  identical  feet  com- 
plained of  in  appellee's  complaint;  and  that  a  judgment  waR 
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duly  rendered  in  said  action  in  favor  of  the  appellant.  Where^ 
fore,  etc. 

The  third  paragraph  of  answer  is  substantially  the  same,  in 
its  averments,  as  the  second  paragraph,  differing  therefrom 
only  in  phraseology. 

It  needs  no  argument,  we  think,  to  show  that  the  court 
<;ommitted  no  error  in  sustaining  the  demurrer  to  these  para- 
graphs of  answer.  The  next  friend  of  an  infant  plaintiff  is 
not  a  party  to  the  action  in  such  a  sense  as  that  the  judgment 
therein  rendered  could  be  pleaded  in  bar  of  any  cause  of  action 
he  might  have  against  the  same  defendant,  growing  out  of 
the  same  transaction.  Besides,  the  cause  of  action  in  favor 
of  an  unmarried  female,  for  her  own  seduction,  is  purely  stat- 
utory, and  she  '^  may  recover  therein  such  damages  as  may 
be  assessed  in  her  fevor."  Civil  code  of  1852,  sec.  24;  sec. 
263,  R.  S.  1881.  While  the  cause  of  action  in  favor  of  the 
father  of  an  infant  daughter,  for  debauching  and  getting  her 
with  child,  is  of  common-law  origin,  and  he  recovers  in  such 
action,  in  theory  at  least,  for  his  loss  of  her  services  and  the 
expenses  incident  to  her  lying-in  or  confinement,  etc.  PruHt 
v.  OoXy  21  Ind.  16;  Fdkner  v.  Scarlet,  29  Ind.  154;  Taylor 
V.  ShdkeU,  66  Ind.  297. 

It  seems  to  us,  therefore,  that  the  cause  of  action  in  &vor 
of  the  unmarried  female  and  the  cause  of  action  in  favor  of 
the  father,  although  founded  on  the  same  transaction,  are 
widely  different  each  from  the  other,  and,  certainly,  the  parties 
to  the  two  actions  are  not  the  same.  The  paragraphs  of  an- 
swer under  consideration,  therefore,  were  not  good  pleas  of 
former  adjudication,  and  the  demurrer  thereto  was  correctly 
sustained. 

Under  the  error  assigned  upon  the  overruling  of  the  mo- 
tion for  a  new  trial,  the  only  point  made  by  the  appellant's 
oounsel  in  argument  is  that  the  court  erred  in  instructing  the 
jury,  in  substance,  as  follows :  "  In  this  case,  if  you  find  from 
A  preponderance  of  the  evidence,  that  the  defendant  begot  the 
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plaintiff 's  daughter  with  child,  under  the  circumstances  sub- 
stantially alleged  in  the  complaint,  and  in  consequence  of 
which  the  plaintiff  lost  the  services  of  his  daughter,  the  plain- 
tiff will,  in  this  action,  be  entitled  to  recover  damages  for 
such  services  lost,  if  you  find  any  such  exist,  in  this  case, 
even  though  the  said  sexual  intercourse,  that  produced  said 
<;hild,  was  occasioned  as  much  by  the  misconduct  of  said 
daughter,  or  by  the  promptings  of  her  own  lascivious  desires, 
as  that  of  the  defendant.  In  such  a  case,  as  against  her  father, 
she  has  no  right  to  consent,  and  her  act  in  consenting  to,  or 
even  in  producing,  the  criminal  connection,  was  a  nullity." 

The  evidence  is  not  in  the  record,  and,  therefore,  the  only 
question  for  decision  is  whether  or  not  the  instruction  is  er- 
roneous in  th6  abstract,  or  in  any  possible  view  of  the  case. 
All  that  the  appellant's  counsel  have  said  in  their  brief  in  re- 
lation to  the  instruction  is  comprised  in  the  statement  that 
they  think  the  court  erred  in  so  instructing  the  jury.  We  are 
of  opinion,  however,  that  the  instruction  is  not  erroneous.  In 
McAulay  v.  Birkhead,  13  Ired.  28,  which  was  an  action  by  a 
father  for  the  seduction  of  his  infant  daughter,  the  court  said : 
'*  Whatever  bearing  the  forward  and  indelicate  conduct  of  the 
plaintiff ^s  daughter  ought  to  have  had,  on  the  question  of 
damages,  it  certainly  had  none  on  the  question  of  his  right 
of  action.  In  respect  to  him,  she  had  no  right  to  consent,  and 
her  act  in  assenting  to,  or  even  procuring,  the  criminal  con- 
nection was  a  nullity ;  so  the  defendant  must  stand  as  a  wrong- 
doer, from  whose  act  the  plaintiff  has  suffered  damage.'' 
ShaUuck  v.  MyerSy  13  Ind.  46 ;  Pruitt  v.  CoXy  supra. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 
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City  of  Wabash  r.  Alber  et  al. 

CrriES. — Damages  for  Change  of  Grade  of  Streets. — StcUiUe  Chnstrued, — IWn. 

-~An  incorporated  town,  having  established  a  grade  of  a  street  and  im- 

proved  it  accordingly,  afterwards  became  a  city  and  changed  the  grade, 

mach  to  the  injury  of  an  abutting  lot. 
Held,  that  the  proviso  to  section  3073,  B.  S.  1881,  did  not  require  the  city 

to  pay  damages. 

From  the  Kosciusko  Common  Pleas  Court. 

W.  G.  Sayre,  B,  F.  WiUiams,  li.  Kimple,  B.  K  Elliott  and 
A.  G.  Ayers,  for  appellant. 

/.  8.  Frazer,  R.  B.  Encell,  J.  U.  FettU  and  A,  Taylor^  for 
appellees. 

Franklin,  C. — This  was  an  action  brought  by  the  appellee 
Alber  against  the  appellant  and  others^  for  damages  resulting 
from  a  change  of  grade  of  a  street  running  in  front  of  the 
premises  of  the  appellee,  and  for  an  injunction  to  restrain  the 
collection  of  estimates  therefor  by  precept.  The  case  was 
commenced  in  Wabash  coiinty,  and  the  venue  changed  to  the 
Kosciuvsko  Common  Pleas  Court. 

■ 

The  oomplaint  sets  up  the  fact  that  the  present  city  of  Wa- 
bash was,  in  the  year  1855,  incorporated  as  a  town  under  the 
act  of  the  General  Assembly  of  June  11th,  1852,  and  as  such 
town  it  established  the  grade  of  Wabash  street  in  front  of  the 
premises  or  lot  owned  by  appellee,  and,  by  ordinance  passed 
by  the  president  and  trustees  thereof,  compelled  the  owners 
of  the  property  fronting  on  said  street  to  improve  said  street, 
and  bear  the  expense  thereof,  and  that,  about  the  year  1863, 
the  appellee,  in  strict  compliance  with  said  town  ordinance, 
improved  said  street  and  sidewalk,  at  great  expense,  in  front 
of  his  said  lot;  and  that  he  had  put  up,  prior  to  the  improve- 
ment of  said  street,  large  and  expensive  buildings  and  improve- 
ments on  said  lot;  that  afterwards,  about  April,  1866,  the 
town  of  Wabash  was  incorporated  as  a  city,  under  the  act  of 
the  General  Assembly  of  December  20th,  1865,  for  the  in- 


NOVEMBER  TERM,  1882.  429 

City  of  Wabash  v.  Alber  ei  al, 

corporation  of  cities;  that  on  the  9th  day  of  July,  1869,  the 
common  council  of  said  city  pretended  to  change  the  grade 
of  said  street,  and  to  establish  another  grade,  whereby  the 
grade  of  said  street  in  front  of  said  lots  was  reduced  below  the 
existing  grade  an  average  depth  of  five  and  one-half  feet,  to 
the  great  injury  of  plaintiff,  the  appellee ;  that  it  assumed  to 
change  the  grade  without  first  assessing  or  tendering  the  dam- 
ages; that  the  contract  was  let  without  a  quorum  of  the  coun- 
cil, in  fact,  being  present,  by  the  record ;  that  the  work  was 
done  without  the  consent  of  the  appellee,  and  that  precepts 
had  been  issued  to  collect  the  costs  of  said  change ;  and  pray- 
ing an  injunction  to  restrain  all  further  proceedings  until  the 
determination  of  the  suit  for  damages.  Copies  of  ordinances 
and  contract  were  filed  as  exhibits. 

To  this  complaint  a  demurrer  was  sustained  as  to  all  of  the 
defendants  except  the  appellant,  and  overruled  as  to  it,  to 
which  ruling  appellant  excepted.  The  appellant  filed  an 
answer  to  the  complaint,  and,  after  a  demurrer  was  sustained 
to  it,  filed  amended  second  and  third  paragraphs. 

The  second  paragraph  alleges  that  the  city  of  Wabash 
was  incorporated  under  the  general  act  of  1865  for  the  in- 
corporation of  cities;  that  at  the  time  of  the  grievances  of 
which  complaint  is  made  it  was  acting  under  that  law ;  that 
the  grade  of  the  street  named  in  the  complaint  never  had  been 
established  by  it,  but  the  grade  of  which  complaint  is  made 
was  the  only  oneever  established  by  the  appellant;  that  the 
street  was  the  principal  one  of  the  city,  was  much  used,  and 
that  the  grade  established  was  proper,  and  necessary  to  make 
the  street  accessible  and  passable ;  that  a  petition  from  two- 
thirds  of  the  lot  owners  was  presented  to  the  common  council 
prior  to  the  order  establishing  the  grade,  and  that  the  order 
was  made  by  a  unanimous  vote  of  the  common  council ;  that 
no  objection  was  made  by  the  appellee  to  the  work  of  grading 
the  street  until  after  it  had  been  done. 

The  third  paragraph  of  the  amended  answer  also  alleges 
the  &cts  substantially  as  stated  in  the  second  paragraph,  and 
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avers  that  the  premises  alleged  to  have  been  injured  were  held 
by  the  appellee  for  business  purposes,  and  that,  instead  of  be- 
ing injured  by  the  grading  of  the  street,  his  property  was 
greatly  benefited. 

The  fourth  paragraph  of  the  answer  alleges  that  appellee  neg- 
ligently  permitted  his  building  to  stand  idle  and  unoccupied^ 
and  that  he  could,  at  a  small  expense,  have  rendered  it  habi- 
table and  fit  for  use,  and  thus  have  prevented  any  injury  from 
resulting. 

The  fifth  paragraph  of  the  answer  alleged  that  the  appellee 
was  benefited  and  not  irijured  by  the  change  of  grade. 

The  demurrers  to  the  second  and  fourth  paragraphs  were 
sustained,  and  as  to  the  third  and  fifth  overruled,  and  excep- 
tions were  properly  taken. 

The  appellant  also  filed  thirteen  additional  paragraphs^ 
numbered  from  six  to  nineteen  inclusive.  Of  these  paragraphs 
the  court  held  all  good  upon  demurrer  except  the  sixth,  and  to 
this  paragraph  the  demurrer  was  sustained.  This  paragraph 
denied  that  there  was  ever  any  incorporated  town  of  Wabash. 

Aft;er  the  reply  was  filed  the  appellant  filed  a  twentieth 
paragraph  of  answer,  which  averred  that,  instead  of  the  al- 
leged change  of  grade  doing  an  injury  to  appellant's  property, 
it  benefited  it  in  the  sum  of  $300. 

The  venue  was  then  changed  to  Kosciusko  county,  where 
appellant  filed  two  additional  paragraphs,  the  twenty-first  and 
twenty-second.  The  twenty-first  paragraph  of  the  answer  sets 
out  the  proceedings  of  the  common  council,  and  alleges  that 
the  appellee  stood  by,  without  objection,  and  saw  the  work 
done,  and  insists  that  he  was,  by  his  standing  by  with  knowl- 
edge, estopped  to  afterward  complain.  The  twenty-second 
paragraph  of  the  answer  alleges  that  the  grade  of  the  street 
was  ordered  upon  the  petition  of  two-thirds  of  the  property- 
owners,  whose  names  are  given,  and  that  they,  the  petitioners, 
are  the  parties  against  whom  the  appellee  should  proceed. 
Demurrers  filed  by  the  appellee  to  these  paragraphs  were  sus- 
tained, and  exceptions  properly  taken. 
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There  was  a  trial  by  jury,  and  verdict  for  the  appellee,  mo- 
tion for  a  new  trial  made,  overruled  and  excepted  to,  and 
judgment  was  rendered  for  the  appellee. 

Errors  are  assigned  calling  in  question  the  overruling 
of  the  demurrer  to  the  complaint,  the  overruling  of  appel- 
lant's motion  to  certify  the  cause  to  the  circuit  court,  the  sus- 
taining of  the  demurrer  to  the  second  and  fourth  paragraphs 
of  the  answer,  the  sustaining  of  the  demurrer  to  the  sixth 
paragraph  of  the  answer,  the  overruling  of  the  demurrer  to 
the  amendment  to  the  complaint,  the  overruling  of  the  motion 
to  strike  out  the  amendment  to  the  complaint,  the  sustaining 
of  the  demurrer  to  the  twenty-first  paragraph  of  the  answer, 
the  overruling  of  the  motion  for  a  new  trial,  and  the  over- 
ruling of  the  motion  in  arrest  of  judgment. 

This  case  was  decided  by  this  court  May  22d,  1876.  A  pe-^ 
tition  for  a  rehearing  was  filed,  and,  at  the  request  of  the  parties, 
it  was  delayed  from  time  to  time  until  October  25th,  1881,. 
when  the  petition  was  granted,  and  the  case  has  been  resub- 
mitted for  decision,  and  appellant's  additional  brief  filed 
April  25th,  1883. 

The  principal  question  in  the  case  is  this :  The  authorities 
of  the  incorporated  town  of  Wabash  had  established  a  grade  of 
the  streets  in  question,  and  they  had  been  graded  and  im- 
proved  according  thereto  about  the  year  1863,  at  the  expense 
of  the  owners  of  abutting  property,  the  plaintiff  included  ; 
that  in  1866  the  incorporated  town  became  a  city,  under  the 
act  of  1865,  by  the  name  of  "  the  City  of  Wabash,"  and  as  such 
continues;  the  plaintiff's  lot  was  improved  by. the  erection 
thereon  of  valuable  buildings,  etc. ;  afterwards  the  city  changed 
the  grade  of  the  streets  previously  fixed  and  made,  cutting 
them  down  adjoining  the  plaintiff's  property  five  and  one- 
half  feet  on  two  sides  of  the  lot,  thus  destroying  access  to  the 
plaintiff's  buildings,  and  making  the  lot  unfit  for  use  until  it 
shall  be  graded  to  conform  to  the  new  grade  of  the  streets, 
involving  an  outlay  of  a  large  sum  of  money ;  and  in  addition 
to  all  this  the  city  had  assessed  against  the  lot  a  portion  of  the 
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costs  of  the  change.  Could  the  city  thus  change  the  grade 
of  the  streets  without  the  assessment  and  payment  or  tender 
to  appellee  of  the  consequential  damages  sustained  by  him? 

It  is  not  denied  that  the  city  may  change  the  grade  of  the 
streets  from  time  to  time  as  may  be  found  necessary  and  ex- 
pedient ;  but  it  is  denied  that^  after  the  grade  has  been  fixed 
by  the  authorities  of  the  tovm  of  Wabash^  it  could  be  changed 
by  the  authorities  of  the  city,  the  succeeding  corporation,  with- 
out the  payment  or  tender  to  abutting  property-owners  of  the 
consequential  damages  resulting  therefrom. 

The  ninth  clause  of  the  22d  section  of  the  act  for  the  in- 
corporation of  towns  (1  R.  8.  1876,  p.  879)  gives  the  trustees 
of  the  town  plenary  powers  over  the  grading  of  the  streets, 
and  they  may  grade  and  regrade  the  streets  of  the  town  when- 
ever deemed  necessary  and  expedient,  without  the  town  being 
liable  to  pay  to  adjacent  lot  owners  any  consequential  dam- 
ages therefor. 

In  the  case  of  Snyder  v.  President,  etc.,  6  Ind.  237,  it  is  said : 
*^As  to  compensation  for  the  injury  which  the  grading  of  the 
street  may  work  to  the  property  of  the  plaintiffs,  they  are  en- 
titled to  none  on  general  principles  of  law.  This  is  well  set- 
tled. If  the  trustees  were  proceeding  in  violation  of  law  and 
negligently  and  wantonly  prosecuting  the  work  to  their  det- 
riment, the  case  would  be  different;  but  where  a*  street  is 
graded  pursuant  to  legal  authority  and  in  a  careful  manner, 
the  adjoining  owners  of  lots  have  no  right  to  compensation 
for  consequential  damages  to  their  lots,  unless  expressly  given 
by  statute,  and,  in  that  case,  the  compensation  must  be  sought 
in  the  manner  prescribed  by  the  statute.  So  are  almost  all 
the  authorities." 

Thus  it  will  be  seen  that  if  the  town  authorities,  before  the 
change  of  the  corporation  into  a  city,  had  regraded  the  streets 
in  the  same  manner  as  was  afterwards  done  by  the  city  au- 
thorities, there  would  have  been  no  liability  for  consequential 
damages  against  the  town.  But  the  statute  for  the  incorpora- 
tion of  cities  is  different,  in  this  respect.     The  27th  section  of 
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the  act  of  1867, 1  R.  S.  1876,  p.  279,  has  the  followiDg  promso  : 
*'  That  when  the  city  authorities  have  once  established  the  grade 
of  any  street  or  alley  in  the  city,  such  grade  shall  not  be  changed 
antil  the  damages  occasioned  by  such  change  shall  have  been 
assessed  and  tendered  to  the  parties  injured  or  affected  by  such 
•change ;  and  such  damages  shall  be  collected  by  the  city  from 
the  party  or  parties  asking  such  change  of  grade  in  the  manner 
provided  for  the  collection  of  street  improvements/^ 

In  the  case  of  Macy  v.  City  of  Indianapolis^  17  Ind.  267, 
where,  after  the  city  had  once  established  the  grade  of  a  street, 
and  after  adjoining  lot  owners  had  improved  in  conformity  to 
such  grade,  the  city  caused  the  street  to  be  regraded,  it  was 
held  by  the  court  that  the  grade  of  a  street  in  a  city  might  be 
changed,  and  that  the  city  was  not  liable  for  consequential  in- 
jaries  resulting  to  the  adjoining  proprietors.  This  was  in 
1861,  under  the  act  of  1857.  See,  also,  GUy  of  Vincennes 
V.  Richards,  23  Ind.  381. 

In  the  case  of  City  of  Delphi  v.  Evans,  36  Ind.  90  (10  Am. 
R.  12),  which  was  under  the  proviso  of  the  act  of  1867,  it  was 
held  that  as  to  cities  making  the  first  grade  of  a  street  they 
were  not  liable  for  consequential  damages,  and  in  this  respect 
they  are  classed  with  towns. 

The  case  of  City  of  Terre  Haute  v.  Turner,  36  Ind,  522, 
was  also  a  case  of  first  grading,  and  the  city  was  held  not 
liable  for  consequential  damages. 

.  These  authorities  establish  beyond  controversy  that  a  town 
or  city  is  not  liable  for  consequential  damages  on  account  of 
the  grading  of  a  street  unless  expressly  made  so  by  some  stat- 
ute. The  proviso  in  the  act  of  1867  only  makes  cities  liable 
where  the  city  authorities  have  once  established  the  grade  of 
a  street,  for  afterwards  changing  the  grade. 

In  the  case  of  City  of  Lafayette  v.  Fowler,  34  Ind,  140,  it 
was  held  that  the  city  might  regrade  the  streets  and  pay  the 
damages  occasioned  by  the  change  out  of  the  general  revenues 
of  the  city. 

Vol.  88.-28 


434  SUPREME  COURT  OF  INDIANA, 

City  of  Wabash  v.  Alber  et  al. 

Here  the  former  improvement  and  grade  of  the  street  had 
been  made  by  the  city  authorities,  and  the  change  was  made 
under  said  proviso. 

In  the  case  of  City  of  Logansport  v.  Pollard,  50  Ind.  151^ 
it  was  held  that  where  the  city  authorities  have  once  estab- 
lished the  grade  of  any  street,  the  grade  thus  established  can 
not  be  changed  until  the  damages  suflFered  by  the  parties  in 
consequence  of  the  change  shall  have  been  assessed  and  ten- 
dered to  them. 

Thus  it  will  be  seen  that  a  town  can  not  be  held  liable  for  con- 
sequential damages  on  account  of  grading  and  regrading  streets 
at  will;  and  that  a  city  can  only  be  held  liable  for  changing 
the  grade  after  it  has  once  established  and  made  the  grade. 

It  is  learnedly  and  very  ably  argued  by  counsel,  whether 
the  making  of  the  grade  by  the  town  authorities  ought  to  have 
the  same  effect  as  though  it  had  been  made  by  the  city  au- 
thorities, and  whether  the  city  ought  to  be  held  liable  for  con- 
sequential damages  on  account  of  changing  the  grade  made  by 
the  town  authorities,  whether,  although  not  within  the  letter 
of  the  statute,  it  should  be  held  as  being  within  its  spirit. 

At  the  time  of  the  passage  of  the  said  proviso  in  the  act 
of  1867  upon  this  question,  the  law  was  the  same  in  relation 
to  both  towns  and  cities,  and  the  proviso  only  applies  to  cities^ 
and  not  to  towns.  If  the  Legislature  had  intended  to  make 
it  apply  to  grades  once  established  by  the  town  authorities, 
they  would  evidently  have  included  that  in  the  proviso,  and. 
the  feet  that  they  did  not  do  so  is  prima  facie  evidence  that 
they  did  not  intend  to  do  so,  and  such  a  construction  would 
clearly  not  be  within  the  letter  of  the  statute.  True,  the  old  ^ 
rule  laid  down  by  Bacon  is,  that  "A  thing  which  is  within  the 
intention  of  the  makers  of  a  statute,  is  as  much  within  the 
statute  as  if  it  were  within  the  letter.  *  *  A  thing  which 
is  within  the  letter  of  a  statute,  is  not  within  the  statute,  un- 
less it  be  within  the  intention  of  the  makers."  However 
ancient  this  rule  may  be,  yet  where  the  language  of  a  statute 
is  plain  and  unambiguous,  there  should  be  some  very  cogent 
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reason  for  coming  to  a  conclusion  that  it  should  receive  by 
interpretation  a  meaning  different  from  that  which  is  ex- 
pressed. We  see  no  sufficient  reason  in  this  case  for  coming 
to  the  conclusion  asked  for  by  appellee's  counsel.  While 
cities  succeed  towns  in  the  same  localities^  and  both  may  be 
composed  largely  of  the  same  citizens,  yet  their  corporate 
powers  and  liabilities  differ  widely. 

Villages  grow  into  towns,  and  towns  into  cities ;  the  town 
may  be  considered  as  the  municipal  organization  in  \i%  mi- 
nority, and  held  to  less  strictness  and  fewer  liabilities  than 
the  city ;  and  there  ought  not  to  be  attached  that  importance 
and  permanency  to  the  grading  of  the  streets  by  the  town  a» 
if  it  had  been  done  by  the  city.  Towns  have  no  regular  and 
competent  engineer  to  establish,  superintend  the  making,  and 
keeping  of  a  record  of  the  grades  of  their  streets;  and  what 
is  done  by  them,  on  account  of  its  having  been  done  more 
superficially  and  not  so  thoroughly,  will  necessarily  need  more 
changing.  And  towns  frequently  spring  into  cities  so  quickly, 
and  business  increases  so  rapidly,  as  to  render  the  partial  and 
imperfect  grades  of  the  streets  wholly  inadequate  to  properly 
transact  the  increased  business  of  the  city.  Hence  the  right  of 
the  city  is  left,  and  not  affected  by  said  proviso,  to  change  and 
regrade  the  streets  that  had  been  graded  by  the  town  author- 
ities, but  not  by  the  city  authorities,  without  being  liable  for 
compensation  for  consequential  damages.  This  ruling  may 
work  a  hardship  in  some  instances,  and,  perhaps,  does  in  this, 
but  not  any  more  so  than  if  the  regrading  had  been  done  in 
the  same  way  by  the  town  authorities.  It  is  probable  that  the 
grade  here  was  not  what  it  should  have  been  in  the  first  place^ 
or  a  change  would  not  have  been  found  necessary.  Be  this  as 
it  may,  we  must  follow  the  law  as  we  find  it  plainly  to  exist. 

We  think  the  letter  of  the  statute  is  as  was  intended  by  its 
makers,  and  that  there  is  no  liability  for  consequential  dam- 
ages on  account  of  appellant  changing  the  grade  of  its  streets 
that  had  been  previously  established  and  made  by  the  former 
town  authorities. 
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The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint^ for  which  error  the  judgment  must  be  reversed;  and 
as  this  disposes  of  the  entire  case^  it  is  unnecessary  to  decide 
the  other  questions  presented. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  i*eversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Elliott,  J.,  did  not  participate. 


No.  10,398. 

Pipher  v.  Fordyce  et  al. 

Execution. — Levy, — Chattels  in  the  custody  of  the  law  are  not  subject  t# 

leyy  bj  execution. 
Same. — BepUvin. — A.  brought  replevin  against  the  sheriff  for  goods  levied 

on  hj  virtue  of  an  execution  against  'B.,  and  under  the  writ  the  goodii 

were  delivered  to  A.    While  the  action  was  pending  the  sheriff  seiied 

the  goods  bj  virtue  of  another  execution  against  B. 
JETeM,  that  the  second  levy  was  unlawful. 

From  the  Daviess  Circuit  Court. 

W,  JR.  Gardiner  and  8.  H.  Taylor j  for  appellant. 
<7.  8.  Dobbins  and  J.  H.  Stotsenburg,  for  appellees. 

Elliott,  J.— On  the  20th  day  of  November,  1 880,  the  ap- 
pellees were  in  possession  of  the  personal  property  here  in 
controversy,  claiming  to  have  acquired  title  through  the  Nel- 
son Iron  and  Coal  Company.  On  that  day  an  execution  issued 
on  a  judgment  rendered  against  that  corporation  was  levied 
on  the  property  and  a  writ  of  replevin  was  sued  out  by  the 
appellees,  under  which  they  obtained  possession  of  the  prop- 
erty; afterwards,  and  while  the  appellees  were  in  possession 
under  the  writ  of  replevin,  and  while  the  action  of  replevin 
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was  still  UDdetermined^  the  appellant  levied  another  execution 
issued  against  the  coal  company  upon  the  same  property. 

It  is  the  general  rule  that  property  in  legal  custody  can  not 
be  seized  by  other  judicial  process  than  th&t  under  which  it 
came  into  the  custody  of  the  law.  In  SUmt  v.  LaFoUette,  64 
Ind.  365,  the  general  principle  is  recognized  and  enforced. 
The  only  enquiry,  therefore,  is  whether  the  principle  can  be 
deemed  applicable  to  such  a  case  as  the  one  under  examination. 

The  possession  of  the  appellees  secured  to  them  by  the  un- 
dertaking given  in  the  replevin  proceedings  was,  in  legal  con- 
templation, that  of  the  law.  Because  they,  instead  of  the 
sheriff;  were  in  actual  possession^  did  not  change  the  character 
of  the  possession ;  they  were  in  custody  by  virtue  of  the  pro- 
cess of  the  court,  and  really  as  its  agents.  Of  a  similar  case 
the  Supreme  Court  of  the  United  States  said:  "On  the  giv- 
ing of  the  bond,  the  property  is  placed  in  the  possession  of 
the  claimant.  His  custody  is  substituted  for  the  custody  of  the 
sheriff.  The  property  is  not  withdrawn  from  the  custody  of 
the  law."    Hagan  v.  LucaSj  10  Pet.  400. 

Where  vendees  of  a  judgment  debtor  obtain  possession  of 
property  by  virtue  of  a  writ  of  replevin,  and  by  this  process 
take  it  from  the  hands  of  the  sheriff,  it  can  not,  while  the 
action  of  replevin  is  pending  and  undetermined,  be  again  levied 
upon  under  another  execution  issued  against  the  vendee.  This 
conclusion  necessarily  follows  from  the  general  principles  we 
have  stated,  for  the  denial  of  this  conclusion  involves  the 
affirmance  of  the  proposition  that  property  in  custody  of  the 
law  may  be  seized  under  judicial  proceas.  The  case  of  Rhine» 
V.  PhelpSf  3  Gilm.  455,  is  directly  in  point,  and  so  also  are  the 
cases  of  Acker  v.  White,  25  Wend.  614,  and  Selleck  v.  Phelps^ 
11  Wis.  380.  The  text-writers  approve  the  doctrine.  Bil- 
liard Remedies  for  Torts  (2d  ed.),  p.  51,  sec.  29 ;  Freeman 
Executions,  135. 

Judgment  affirmed. 

HowK,  J.,  did  not  take  part  in  the  decision  of  this  cause. 
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No.  9593. 

Burkhart  et  ux.  v.  Merry. 

CoNTiNUANCB. — Affidavit, — When  a  cause  was  reached  for  trial,  an  affi- 
davit for  a  continuance  was  filed  in  behblf  of  the  defendant,  showing 
that  he  and  his  wife  had  gone  twelve  miles  distant,  expecting  to  return 
to  the  trial;  that  she  was  diseased;  that  the  weather  was  inclement; 
that  they  could  return  only  by  wagon ;  that  there  was  a  meritorious  de- 
fence, and  no  injury  would  result  from  a  continuance. 

Heldf  that  the  affidavit  was  insufficient. 

Default.— Setting  Aside, — Affidavit. — Diligence, — In  a  suit  to  foreclose  a 
■  mortgage  against  husband  and  wife,  she  did  not  appear;  he  pleaded  sev- 
eral payments.  When  the  cause  was  reached  for  trial,  and  a  continu- 
ance had  been  refused  him,  he  also  made  default,  and  after  judgment 
moved  to  set  aside  the  default,  in  support  of  which  it  was  shown  by  af- 
fidavit that  his  wife  was  so  diseased  that  exposure  to  bad  weather  would 
endanger  her  life ;  that  she  had  for  a  fortnight  before  the  trial,  expect- 
ing to  return  to  it,  been  in  the  country  with  a  sick  relation;  that  dur- 
ing a  period  of  five  days  before  the  day  of  trial,  and  until  afterwards, 
bad  weather  made  it  impossible  for  her  to  return,  and  that "  she  can  show 
credits  "  which  ought  to  be  allowed. 

Heldy  that  the  affidavit  was  insufficient. ' 

From  the  Vigo  Circuit  Court. 

J.  W.  SheUton  and  M,  Hollingery  for  appellants. 
N.  G.  Buff,  J.  T.  Pierce,  D.  T.  Morgan  and  W.  Mack,  for 
appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellee  against 
the  appellants  upon  two  notes  and  a  mortgage.  The  appel- 
lant Regina  failed  to  appear,  and  was  defaulted.  The  appel- 
lant William  H.  answered,  claiming  credits  and  averring  pay- 
ment. The  appellee  replied  in  denial.  Afterwards  William 
H.  withdrew  his  appearance.  The  damages  were  assessed  by 
a  jury  and  judgment  of  foreclosure  was  rendered  against  both 
defendants,  with  a  personal  judgment  against  William  H. 

The  appellants  assign  several  errors,  but  discuss  in  their 
brief  only  two  of  them,  viz. : 

1.  The  court  erred  in  overruling  the  motion  foracontinaance. 

2.  The  court  erred  in  overruling  the  motion  to  set  aside  the 
de&ult  and  judgment. 
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Upon  the  day  set  for  the  trial  of  the  cause^  the  attorney  of 
the  appellants  made  and  filed  an  affidavit^  stating  that  the  ap- 
pellant Begina  had  a  disease  of  the  heart,  and  that  both  the 
appellants  had  gone  twelve  miles  into  the  country,  expecting 
to  return  on  the  day  of  trial ;  that  on  said  day  and  the  day 
before  the  weather  had  been  very  inclement,  and  there  was 
no  way  to  reach  the  city  of  Terre  Haut«  except  by  a  wagon 
road ;  that  defendants  have  a  meritorious  cause  of  defence  to 
the  action,  as  they  believe,  and  that  no  particular  injury  or 
damage  would  result  from  a  continuance  of  the  cause. 

This  affidavit  was  insufficient.  For  aught  that  appears 
therein,  both  the  appellants  may  have  been  in  town  on  the 
day  of  trial.  It  does  not  aver  that  the  presence  of  either  of 
the  appellants  was  necessary  as  a  party  or  as  a  witness.  For 
aught  that  appears  therein,  the  attorney  could  have  conducted 
the  defence  without  the  presence  of  either  of  them. 

In  Deming  v.  Ferry,  8  Ind.  418,  this  court  said :  "  We  have 
repeatedly  held  that  the  propriety  of  refusing  or  granting  con- 
tinuances depends  so  much  upon  the  discretion  of  the  court 
to  whom  the  motion  is  made,  that  it  must  be  a  very  strong 
case  that  would  induce  this  court  to  revise  a  decision  on  that 
subject."  There  was  no  error  in  overruling  the  motion  to 
-continue.  Chamberlain  v.  Reid,  49  Ind.  332 ;  Paie  v.  Tail, 
72  Ind.  450 

The  affidavit  on  which  the  motion  to  set  aside  the  default 
^as  founded  was  made  by  the  defendant  William  H.  Burk- 
liart,  who  had  pleaded  that  his  notes  were  entitled  to  credits, 
and  had  withdrawn  his  appearance.  His  wife  had  &iled  to 
appear.  The  affidavit  stated  that  the  affiant's  wife,  his  co- 
defendant,  had  a  disease  of  the  heart,  which  was  liable  to  be 
aggravated  by  exposure  to  inclement  weather;  that  on  the 
14th  day  of  March  she  went  into  the  country  fourteen  miles  to 
attend  the  confinement  of  her  sister-in-law,  expecting  to  re- 
turn in  time  for  the  trial  on  March  30th ;  that  from  March 
25th  until  midnight  on  March  31st  the  weather  was  so  in- 
clement that  she  could  not  return  without  danger  to  herlifei; 
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that  she  can  show  credits  which  ought  to  have  been  taken 
into  account  by  the  jury  in  assessing  the  damages  on  the  notes- 
iu  suit^  and  that  her  &ilure  to  attend  the  trial  was  not  for  the 
purpose  of  delay. 

It  does  not  appear  by  this  affidavit  that  the  alleged  credits 
were  to  be  shown  by  the  testimony  of  the  wife,  nor  that  any 
diligence  had  been  used  to  secure  her  attendance,  if  she  was- 
te be  a  witness,  nor  that  her  presence  was  necessary  in  order 
that  such  credits  should  be  shown,  or  to  give  any  information 
to  her  husband's  attorney  in  reference  to  such  credits,  or  to 
affect  in  any  way  the  assessment  of  damages.  There  was  no 
error  in  refusing  to  set  aside  the  de&ult  and  judgment. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefSre  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  affirmed,  at  the  costs  of  the  appellants. 


No.  8557. 

Reader  v.  Smith  et  al. 
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*zl 1        Highways. —  Change  of. —  Bemonsirance. —  Damages. — Coats, —  Witness, — ^A* 

165  356  ^'^^  others  joined  in  a  remonstrance  against  the  change  of  a  public  high-^ 

way,  questioning  its  public  utility,  and  A.  separately  claimed  damages* 
Reviewers  reported  against  the  public  utility  of  the  change,  whereupon 
the  county  commissioners  dismissed  the  petition.  One  of  the  petitioners- 
alone  appealed  to  the  circuit  court,  where  it  was  found  and  adjudged 
that  the  change  was  not  of  public  utility.  Damages  were  also  found  for 
A.,  should  the  change  be  made. 
Heldf  that  the  petitioner  who  appealed  was  prima  fojeie  liable  for  all  costs. 
Held,  also,  that  if  A.  used  other  remonstrants  as  witnesses,  in  support  of  his- 
separate  remonstrance  for  damages,  they  were  entitled  to  fees  as  witnesses^ 

From  the  Harrison  Circuit  Court. 

W,  T,  Jones^  8.  J,  Wright  and  L.  JordaUy  for  appellant. 
B.  P.  DouglasBy  S.  M.  Stockslager  and  O.  W.  Self,  for  ap- 
pellees. 
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Franklin,  C. — This  is  a  proceeding  by  appellant  and 
others  for  the  change  of  a  public  highway  in  Harrison  county^ 
Indiana.  Viewers  were  appointed  who  reported  in  fiivor  of 
the  public  utility  of  the  change,  at  which  time  appellees  ap- 
peared before  the  board  of  commissioners  of  said  county  and 
filed  a  remonstrance  against  the  public  utility  of  the  proposed 
change,  and  one  of  the  remonstrators,  Henry  C.  Smith,  also 
filed  an  individual  remonstrance  claiming  damages  for  the 
change  being  made  on  his  land.  Reviewers  were  appointed,, 
who  reported  against  the  public  utility  of  the  proposed  change* 
The  commissioners  accepted  and  approved  the  report,  and 
dismissed  the  petition.  Whereupon  appellant  filed  bond,  with 
surety,  and  appealed  the  case  to  circuit  court ;  where,  upon  a 
trial  of  the  cause  before  the  court,  there  was  a  finding  that  if 
the  change  was  made,  Smith  would  be  damaged  thereby  in  the 
sum  of  $325,  but  that  the  proposed  change  was  not  of  publio 
utility,  and  there  was  a  general  finding  for  defendants.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
against  appellant  Reader  for  costs. 

Motions  were  made  for  the  taxation  of  costs  and  overruled. 
Appellant  Reader  appealed  to  this  court,  and  has  assigned  the 
following  errors : 

1st.  Overruling  motion  for  a  new  trial. 

2d.  In  taxing  the  witness  fees  and  costs  thereon  of  certain 
remonstrants  against  him. 

3d.  Overruling  the  motion  to  tax  the  costs  jointly  against 
the  petitioners. 

4th.  Overruling  the  motion  to  so  modify  the  judgment  as 
to  tax  the  costs  joinlly  against  the  petitioners. 

5th.  Overruling  motion  to  change  and  modify  the  judg- 
ment for  costs. 

The  first  specification  of  errors  is  not  referred  to  or  dis- 
cussed by  appellant  in  his  brief,  and  is  therefore  waived. 

The  second,  third,  fourth  and  fifth  specifications  present  the 
same  question,  the  judgment  for  costs,  and  the  taxation  of 
all  the  costs,  against  appellant. 
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The  second  specially  presents  the  question  as  to  who  should 
pay  the  costs  of  certain  witnesses  who  were  remonstrators. 
Had  there  been  no  remonstrance  filed  except  the  general  re- 
monstrance against  the  public  utility  of  the  proposed  change 
of  the  road,  it  would  have  been  error  to  tax  these  costs  against 
appellant,  unless  these  remonstrators  had  been  subpoenaed  by 
appellant.  A  remonstrator  becomes  a  defendant  in  the  case 
and  a  party  to  the  suit ;  he  is  required  to  be  in  court,  and  can 
not  cause  himself  to  be  subpoenaed,  and  thus  run  up  costs  and 
witness  fees  against  the  opposite  party.  Goodwin  v.  Smith,  68 
Ind.  301. 

Smith  had  a  remonstrance  for  damages ;  these  general  re- 
monstrators were  not  parties  thereto,  and  he  had  a  right  to 
subpoena  them  in  his  behalf,  and  have  their  fees  and  costs 
thereon  abide  the  result  of  the  trial  of  that  issue.  Acker  v. 
McQullough,  50  Ind.  447 ;  Sidaer  v.  Spaughy  26  Ind.  317. 

The  record  contains  no  evidence  given  upon  the  motion. 
We  presume  the  facts  were  fully  before  the  court,  and  this 
<}ourt  will  not  search  through  the  evidence  contained  in  the 
general  bill  of  exceptions  for  the  purpose  of  ascertaining  upon 
what  issue  each  of  the  witnesses  testified.  The  presumption  is 
that  the  court  below  decided  rightly,  until  the  contrary  is  made 
to  appear.     Louisville,  etc.,  R,  TF.  Co.  v.  Dryden,  39  Ind.  393. 

Appellant  says  in  his  brief  that  the  question  raised  by  the 
third  specification  of  error  is  the  most  important  one  to  be 
considered.  This  is  for  the  overruling  of  the  motion  of  the 
petitioners  to  tax  the  costs  jointly  against  all  of  them.  The 
record  shows  that  the  proceedings  in  the  circuit  court  were 
eonducted  in  the  name  of  appellant,  a#  sole  plaintiff,  until 
this  motion  for  the  taxation  of  costs  was  made.  On  the  mo- 
tion to  tax  the  costs  jointly  against  all  the  petitioners  there 
does  not  appear  to  have  been  any  evidence  given  by  affidavits 
or  otherwise. 

The  appeal  was  taken  from  the  board  of  commissioners  to 
the  circuit  court  by  the  appellant  alone;  the  trial  was  had  in 
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the  circuit  court  in  his  name  alone ;  there  is  nothing  to  show 
but  that  he  caused  all  the  costs  to  be  made  in  the  case.  What- 
ever facts  existed  in  relation  to  this  matter  were  before  the 
court;  and,  in  the  absence  of  any  showing  to  the  contrary, 
"we  must  presume  the  court  decided  rightly. 

We  find  no  error  in  overruling  the  motion  to  so  modify  the 
judgment  that  it  be  rendered  againstall  the  petitioners  jointly 
for  costs,  nor  in  the  overruling  of  the  motion  for  the  taxation 
of  costs.  The  other  petitioners  do  not  appear  to  have  been 
parties  in  the  circuit  court,  and  have  not  been  made  parties  in' 
this  court. 

We  find  no  error  in  the  record.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — Appellant,  in  his  petition  for  a  rehearing, 
insists  that  the  fifth  specification  of  error  was  not,  in  the 
original  opinion,  considered  by  the  court.  In  this  he  is  mis- 
taken. The  motions  all  had  reference  to  the  costs,  and  were 
considered  together,  though  the  others  were  specifically  dis- 
cussed. In  the  opinion  this  assignment  is  specifically  decided 
against  appellant,  for  the  general  reason  that  "The  other  pe- 
titioners do  not  appear  to  have  been  parties  in  the  circuit 
court,  and  have  not  been  made  parties  in  this  court."  We  think 
this  is  sufficiently  explicit.  This  court  could  not  reverse  a 
judgment  of  the  court  below  and  direct  and  instruct  it  to 
enter  up  a  judgment  against  persons  who  are  not  parties  to 
the  case  in  this  court. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled, 
at  the  costs  of  appellant. 


t' . 
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No.  9362. 

Schenck  et  al.  v.  Kelley  et  al. 

"Ejectkest. — Complainl. — Pradioe, — That  a  complaint  for  the  posseeaion 
of  real  estate  does  not  state  the  natnre  or  extent  of  the  interest  which 
the  plaintiff  claims  therein,  is  not  an  objection  which  can  be  reached  bjr 
demurrer,  but  it  aeems  that  a  motion  to  make  more  specific  will  lie. 

Same. — Mortgage. — Limiiationi, — In  1841  a  mortgagee  of  lands,  taking  pos- 
session on  condition  broken,  could  lawfully  hold  until  the  rents  and  profits 
were  sufficient  to  pay  his  debt  and  all  taxes,  and  for  necessary  repairs 
made  by  him,  and  until  that  time  the  statute  of  limitations  would  not 
begin  to  run  against  the  mortgagor  as  a  bar  to  a  suit  by  him  for  pos- 
s^ion. 

Same. — 2bx  TWe, — A  mortgagee,  in  possession  of  lands,  should  pay  taxes 
thereon,  and  can  not  set  up  against  the  mortgagor  a  tax  title  acquired 
while  thus  in  possession. 

From  the  Switzerland  Circuit  Court. 

8,  Carter^  for  appellants. 

/.  Z).  Wcyrha  and  J,  A,  Works,  for  appellees. 

Black,  C. — The  appellees  sued  the  appellants  to  recover 
possession  of  certain  real  estate  in  Switzerland  county.  There 
was  an  answer  of  five  paragraphs^  the  first  of  which  w^as  a 
general  denial.  Demurrers  to  the  third  and  fiflh  paragraphs 
were  sustained^  and  appellants  replied  to  the  second  and  fourth 
paragraphs. 

The  cause  was  tried  by  the  court,  and,  upon  request,  the 
court  made  a  special  finding.  Judgment  was  rendered  in  ac- 
cordance with  the  finding,  in  favor  of  the  appellees,  for  the 
recovery  of  the  possession  of  said  real  estate  and  nominal 
damages.  A  motion  for  a  new  trial  made  by  the  appellants 
was  overruled. 

Appellants  have  assigned  as  errors  that  the  complaint  does 
not  state  fiicts  sufficient  to  constitute  a  cause  of  action ;  that 
the  court  erred  in  sustaining  the  demurrers  to  the  third  and 
fifth  paragraphs  of  answer;  that  it  erred  in  not  carrying  back 
said  demurrers  and  sustaining  them  to  the  complaint;  and 
that  it  erred  in  overruling  the  motion  for  a  new  trial. 
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Counsel  for  appellants  insists  that  the  complaint  does  not 
conform  to  the  requirement  of  section  595  of  the  code  of  1852 
(sec.  1054^  R.  S.  1881),  in  that  it  does  not  sufficiently  state 
the  interest  of  the  appellees  in  the  premises,  whether  the  in- 
terest is  in  fee  simple,  for  life,  for  years,  etc.,  or  whether  it 
is  a  legal  or  equitable  estate  or  interest.  Said  section  provides 
that  in  such  an  action  ^^The  plaintiff  in  his  complaint  shall 
state  that  he  is  entitled  to  the  possession  of  the  premises,  par- 
ticularly describing  them^  the  interest  he  claims  therein,  and 
that  the  defendant  unlawfully  keeps  him  out  of  possession.'' 
In  the  complaint  before  us  it  is  alleged  that  "  the  plaintiffs 
are  the  owners  and  entitled  to  the  possession  of  the  following 
described  real  estate  in  Switzerland  county,  in  the  State  of 
Indiana,  to  wit:  lot  number  six,  in  the  original  town  of  Ve- 
vay ;  that  the  defendants  are  in  possession  of  said  real  estate 
wrongfully  and  without  right,  and  unlawftiUy  detain  the  same 
from  the  plaintiffs,''  etc. 

In  Steeple  v.  Downing^  60  Ind.  478,  a  complaint  which  alleged 
that  the  plaintiffs  were  ^'  the  owners,  and  lawfully  entitled  to  the 
immediate  possession^  of  the  Allowing  described  real  estate/' 
etc.,  without  describing  the  kind  of  title,  whether  legal  or 
equitable,  or  particularly  stating  the  extent  of  the  interest, 
was  held  good,  and  this  decision  was  referred  to  as  authority 
in  Burt  V.  Bawles,  69  Ind.  1,  8-9. 

We  think  that  these  decisions  should  be  adhered  to,  and  that 
the  objection  taken  by  appellants  to  the  complaint  should  not 
be  sustained.  Whether  by  motion  they  might  have  required 
that  the  complaint  be  made  «more  specific  is  another  question. 

We  need  not  examine  as  to  the  sufficiency  of  the  third  and 
fifth  paragraphs  of  answer ;  for  under  the  general  denial  all 
defences,  either  legal  or  equitable,  could  be  given  in  evidence, 
and,  therefore,  there  could  be  no  available  error  in  sustaining 
the  demurrers.  Berlin  v.  Ogleabee,  65  Ind.  308 ;  Steeple  v. 
Downing^  supra. 

The-  court  found,  in  substance,  as  follows:  One  James 
Kelley  being  the  owner  in  fee  simple  of  said  lot  six,  he  and 
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his  wife,  on  the  26th  of  August,  1841,  mortgaged  it  to  the  ap- 
pellant Schenck  to  secure  a  judgment  held  by  Schenck  against 
Kelley,  rendered  by  a  justice  of  the  peace,  payable  in  one  year* 
Schenck  had  no  other  claim  upon  the  property,  and  he  never 
foreclosed  his  mortgage  or  commenced  any  proceeding  for 
that  purpose.  He  took  possession  of  the  property  under  his 
said  mortgage  within  a  year  from  its  execution,  and  had  re- 
ceived, together  with  the  other  defendant,  The  Union  Furni- 
ture Company  of  Vevay,  the  rents  and  profits  therefrom  from 
that  time  until  the  beginning  of  this  suit,  June  8th,  1878; 
and  the  rents  so  received  by  him  were  sufficient  to  pay  all  the 
taxes  and  for  all  necessary  repairs  put  upon  the  property,  and 
to  pay  his  mortgage  in  full.  Said  James  Kelley  died  in  May 
of  1860  or  1861, and  his  wife  died  in  the  next  following  Feb- 
ruary, leaving  the  appellees,  their  children  and  only  heirs  at 
law.  The  court  found  also  that  the  appellees  brought  this 
suit  within  less  than  twenty  years  from  the  payment  of  said 
mortgage,  and  that  their  cause  of  action  was  not  barred  by 
the  statute  of  limitations ;  that  the  defendant  Schenck  did  not 
hold  possession  of  said  real  estate  adversely,  but  held  it  under 
his  mortgage,  as  he  had  a  right  to  do  under  the  statute  then 
in  force,  and  the  plaintiffs'  cause  of  action  only  accrued  upon 
the  payment  of  the  mortgage ;  that  said  Schenck  conveyed  a 
part  of  the  real  estate  on  the  loth  of  July,  1870,  but  that  at  the 
time  of  his  conveyance  he  had  no  title,  and  that  none  passed 
by  the  deed,  and  The  Union  Furniture  Company  had  no  title. 
The  tnotion  for  a  new  trial  presented  the  question,  among 
others,  whether  the  verdict  was  sustained  by  sufficient  legal 
evidence.  The  evidence  showed  that  James  Kelley,  the  father 
of  the  appellees,  being  seized  in  fee  simple  and  in  possession 
of  said  lot  six,  he  and  his  wife  executed  to  appellant  Schenck, 
on  the  26th  of  August,  1841,  a  mortgage  on  said  lot  and  three 
other  lots,  numbered  four,  five  and  ninety-five.  Schenck  took 
possession  of  said  lot  six,  as  found  by  the  court,  under  said 
mortgage,  which  has  never  been  foreclosed.  The  evidence  as 
to  the  amounts  realized  by  Schenck  as  rents  and  profits  from 
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said  lot  six^and  of  the  amounts  expended  by  him  in  repairs, 
was  somewhat  conflicting  and  uncertain  as  to  some  particu- 
lars. There  was  evidence  tending  to  support  the  finding  that 
the  rents  received  by  the  mortgagee  were  sufficient  to  pay  the 
mortgage  in  full,  besides  the  taxes  and  repairs,  and  in  this 
respect,  therefore,  the  finding  can  not  be  disturbed. 

The  mortgagee's  possession  was  rightful.  Doc  v.  Grimes^ 
7  Blackf.  1 ;  Doe  v.  Mace,  7  Blackf.  2 ;  Butler  v.  Doe^  7 
Blackf.  247;  Gican  v.  Doe,  7  Blackf.  210;  Grimes  v.  Doe,  8 
Blackf.  371 ;  Jones  Mortg.,  section  702. 

The  mortgagee,  having  rightfully  taken  possession  under 
his  mortgage,  had  a  right  to  hold  possession  until  the  mort- 
gage debt  was  fully  paid.  Givan  v.  Doe,  supra  ;  Johnson  v. 
Cornett,  29  Ind.  59  ;  Jones  Mortg.,  section  715,  and  authorities 
cited;  2  Washb.  Real  Prop.  (3d  ed.)  116,  cl.  16. 

When  the  debt  was  paid  was  a  question  of  fact.  The  evi- 
dence was  such  as  to  sustain  the  finding  that  the  debt  had  been 
paid  within  less  than  twenty  years  before  the  commencement 
of  the  action.  When  it  was  paid,  the  cause  of  action  accrued, 
and  the  statute  commenced  to  run,  and  not  when  the  posses- 
sion was  taken  under  the  mortgage,  as  suggested  by  counsel 
for  appellants;  for  while  the  possession  was  rightfully  held 
under  the  mortgage  only,  for  the  purpose  for  which  it  was 
executed  and  the  possession  was  taken,  it  was  not  an  adverse 
possession,  and  the  appellees  and  their  ancestor  could  not  re- 
cover it.  That  purpose  having  been  accomplished,  the  right 
of  the  mortgagee  to  possession  ceased,  and  the  appellees  or 
their  ancestor  became  entitled  to  recover  possession.  This  is 
not  to  be  treated  as  an  action  to  redeem,  and  an  action  to  re- 
deem was  not  necessary;  there  was  nothing  from  which  to 
redeem.     The  evidence  sustained  the  finding. 

Appellants  offered  in  evidence  a  deed  of  conveyance  from 
said  James  Kelley  apd  wife  to  one  Rous  for  lots  four  aud  jive 
in  the  town  of  Vevay,  and  a  mortgage  from  said  Kelley  to  said 
Rons  of  lot  ninety-five  in  said  town,  both  dated  October  14th, 
1840 ;  also,  a  mortgage  from  said  Kelley  and  wife  to  one  Nash 
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for  said  lot  ninety-five,  dated  August  14th,  1840 ;  also,  the 
complete  record  of^  an  action  brought  by  said  Bous  to  fore- 
close his  said  mortgage,  wherein  said  mortgages  to  Rous  and 
Nash  were  foreclosed,  appellant  Schenck  being  made  a  de- 
fendant, his  mortgage  from  said  Kelley,  as  we  have  seen,  being 
upon  said  lot  ninety-five,  so  mortgaged  to  Rous  and  to  Nash, 
as  well  as  upon  said  lots  four,  five  and  six,  in  which  action 
said  Schenck  was  defaulted ;  also,  the  order  of  sale  issued  on 
the  decree  in  said  action,  the  sheriff's  return,  and  the  sheriff's 
deed  conveying  said  lot  ninety-five  to  one  John  L.  Arming- 
ton,  dated  May  3d,  1844.  Upon  objections  by  appellees  the 
court  refused  to  admit  such  offered  evidence. 

We  are  unable  to  see  any  error  in  this  ruling.  The  case 
at  bar  was  for  the  recovery  of  other  real  estate  than  the  lots 
to  which  the  offered  evidence  related.  No  evidence  tending 
directly  or  remotely  to  show  that  any  portion  of  the  debt  of 
Kelley  to  Schenck  secured  by  the  mortgage  given  to  the  latter 
was  paid  except  by  the  income  derived  by  him  from  said  lot 
six  was  introduced  or  offered,  and  it  was  unnecessary  and 
wholly  useless  for  the  appellants  to  show  that  Schenck  derived 
no  benefit  from  other  real  estate  included  in  the  same  mort- 
gage. The  only  other  question  presented  by  the  motion  for 
a  new  trial  was  that  involved  in  the  action  of  the  court  in  re- 
fusing to  admit  in  evidence  a  certificate  of  the  sale  of  said  lot 
six  to  one  Joseph  Peelman  for  the  sum  of  $1.09,  for  the  taxes 
of  1842,  signed  by  the  county  auditor,  dated  January  4th,  1844, 
and  the  assignment  thereof  by  said  Peelman  to  said  Schenck, 
dated  January  11th,  1845. 

Whether  this  evidence  was  properly  rejected  because  the  as- 
signment was  not  acknowledged,  as  provided  by  section  99,  R. 
S.  1843,  p.  225,  we  need  not  enquire.  The  evidence  so  offered 
was  not  alone  sufficient  to  show  title  to  said  lot  in  said  Schenck, 
or  any  person  other  than  said  Kelley.  See  Oamn  v.  Shuman,  23 
Ind.  32,  and  authorities  there  cited ;  Ellis  v.  Kenyan,  25  Ind. 
134 ;  Ward  v.  Montgomery,  57  Ind.  276 ;  Steeple  v.  Downing,  60 
Ind.  478.     Further,  at  the  date  of  the  sale,  as  shown  by  the 
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certificate^  Schenck  was  in  possession  of  said  lot  six  under  his 
mortgage,  and  it  was  his  duty,  while  so  in  possession,  to  pay  the 
taxes.  Hecould  not  setupagainst  his  mortgagora  tax  title  ac- 
<]uired  while  he  so  held  the  property.  2  Washb.  Real  Prop.  116, 
218;  8toryEq.Jur.,sec.l016;  4  KentCom.,sidep.  166;  Jones 
Jdortg.,  sees.  713,  714;  Mon^ison  v.  Bank,  etc.,  81  Ind.  335. 

We  find  no  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  fi^regoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  appellants. 

Petition  for  a  rehearing  overruled. 


No.  9804. 
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I 161    118 

PLBAomo. — Demurrer, — I^ractiee. — A  demurrer  to  an  answer,  which  aasigiiB 
no  cause,  raises  no  question  whatever,  and  can  not  be  carried  back  and 
sustained  to  the  complaint. 

Hashless  Erbob. — Irrelevant  Evidence, — The  admission  of  evidence  which 
is  wholly  irrelevant,  and  ordinarily  would  have  no  weight,  is  not  a  harm- 
less error,  when  the  record  discloses  that  the  verdict  was  probably  founded 
upon  it 

From  the  Huntington  Circuit  Court. 

JB.  F.  Ibach  and  B,M.  Cobb,  fi^r  appellant. 

L.  P.  Boyle,  J.  G.  Branyan,  M.  L.  Spencer  and Bran- 

yan,  for  appellee. 

Morris^  C. — The  appellee  sued  the  appellant  to  recover 
damages  growing  out  of  the  alleged  failure  of  the  appellant  * 
to  discharge  his  duties  as  the  attorney  of  the  appellee. 

The  complaint  states  that  the  appellee  was  the  administra- 
trix of  Henry  Heck,  her  deceased  husband,  and  as  such  she 
employed  the  appellant  as  her  attorney  to  advise  her  and  con- 
duct, manage  and  finally  settle  said  estate ;  that  he  accepted 
said  employment,  and  that  she  paid  him  $25  for  the  services 
to  be  rendered  by  him  as  such  attorney ;  that  her  intestate  died  , 
Vol.  88.-29 
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seized  of  the  southeast  quarter  of  the  southeast  quarter  of 
section  19,  township  29  north,  of  range  9  east,  in  Huntington 
county,  containing  40  acres  of  land,  and  personal  property  to- 
the  amount  of  $566.74 ;  that  the  debts  of  said  estate  were 
$500  to  appellee  as  widow  of  the  deceased ;  $415.08  allowed 
her  by  the  court  on  a  claim  against  the  estate,  and  to  other 
parties  the  sum  of  $854.93,  making  a  total  indebtedness  of 
$1,770.01,  leaving  a  deficiency  of  personal  assets  to  pay  the 
debts  of  $1,203.29 ;  that  she  obtained  an  order  for  the  sale 
of  ten  acr^s  of  said  real  estate,  and  sold  the  same  for  $400^ 
which  she  paid  out  on  the  indebtedness  of  the  estate,  leaving- 
of  claims  unpaid  against  said  estate  the  sum  of  $803.27,  of 
which  the  amount  allowed  her  was  a  part — that  the  amount 
due  to  creditors  other  than  herself  was  $388.19  ;  that  the  ap- 
pellant, as  her  said  attorney,  advised,  induced  and  procured 
her  to  advance  out  of  her  private  means  said  sum  of  $388.- 
19,  and  pay  off  said  other  creditors,  by  stating  to  her  that  she 
would  lose  nothing  by  so  doing,  but  that  she  could  have  an 
additional  interest  in  the  decedent's  said  real  estate  set  off  to 
her  to  the  amount  so  advanced,  and  to  the  amount  of  her 
claim  against  said  estate ;  that,  relying  on  said  advice,  she  ad- 
vanced said  sum  of  $388.19  to  said  creditors,  and  left  the 
amount  allowed  her  unpaid;  that,  under  the  advice  and  as- 
sistance of  the  appellant  as  her  attorney,  and  at  his  request^ 
she  made  a  final  report  of  the  condition  of  said  estate,  leav- 
ing said  claim  in  her  favor  unpaid,  and  praying  that  an  ad- 
ditional interest  be  allowed  her  in  said  real  estate,  and  was 
by  said  court  discharged  as  administratrix  of  said  estate ;  that 
said  report  was  procured  and  presented  by  the  appellant  to 
the  court,  and  her  discharge  procured  by  him  as  her  said  at- 
torney ;  that  by  reason  of  the  gross  negligence,  carelessness* 
and  ignorance  of  the  appellant  in  making  said  report  and  in 
managing  said  estate,  she  has  been  damaged  in  the  sum  of 
$803.27,  etc.,  for  which  she  demands  judgment. 

The  appellant  answered  the  complaint  in  two  paragraphs. 
*  The  appellee  demurred  to  the  second  paragraph  of  the  an- 
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8wer.  The  court  overruled  the  demurrer.  The  appellee  re- 
plied to  the  answer  by  a  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned 
a  verdict  in  favor  of  the  appellee  in  the  sum  of  $133,  to- 
gether with  their  answers  to  certain  interrogatories  propounded 
by  the  parties. 

The  appellant  moved  the  court  for  a  venire  de  novo.  The 
motion  was  overruled.  He  then  moved  for  judgment  upon  the 
answers  of  the  jury  to  the  interrogatories  filed.  This  motion 
was  overruled  and  the  appellant  moved  for  a  new  trial.  This 
motion  was  overruled,  and  final  judgment  rendered  in  favor  of 
the  appellee.  The  evidence  is  in  the  record  by  bill  of  exceptions. 

The  errors  assigned  question  the  rulings  of  the  court  upon 
the  demurrer  to  the  second  paragraph  of  appellant's  answer 
upon  the  several  motions  made  by  him.  The  sufficiency  of 
the  complaint  is  also  questioned. 

We  do  not  think  the  court  erred  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  appellant's  answer*.  No  ground 
of  demurrer  is  stated,  and  it  should  have  been,  as  it  was,  over- 
ruled. The  appellant  insists  that  it  should  have  been  sustained 
to  the  complaint.  We  do  not  think  so.  The  paper  filed  as  a 
demurrer  raised  no  question  as  io  the  sufficiency  of  the  answer 
or  the  complaint;  it  was  properly  disposed  of  by  the  court. 

Nor  did  the  court  err  in  overruling  the  appellant's  motion 
for  judgment  upon  the  special  findings.  They  did  not  con- 
tain facts  sufficient  to  justify  a  judgment  in  his  favor.  This 
motion  was  properly  overruled.  The  motion  for  a  venire  de 
novo  was  also  overruled. 

The  appellant  assigns,  among  other  causes  for  a  new  trial, 
the  admission  of  a  portion  of  the  testimony  of  the  appellee 
over  his  objection.  The  appellee  was  asked  by  her  counsel 
the  following  question  :  "  What  advice  did  Mr.  Hessin,  the 
defendant  in  this  case,  give  you  about  your  individual  inter- 
est as  the  widow  of  Henry  Heck,  in  the  ten  acres  of  land,  be- 
fore you  sold  the  whole  of  it?"  The  appellant  objected  to 
this  question  on  the  ground  that  it  was  irrelevant,  incompe- 
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tent  and  not  within  the  issues.  The  objection  was  overruled 
and  the  appellant  properly  excepted.  The  witness  answered : 
"  He  did  not  tell  me  anything  about  my  interest  in  that  ten 
acres;  he  advised  me  nothing  about  my  interest  in  the  land 
sold  under  the  order  of  the  court." 

The  complaint  does  not  in  any  way  charge  the  appellant 
with  any  negligence  or  improper  conduct^  as  counsel  or  other- 
wise, in  relation  to  the  sale  of  the  ten  acres  above  referred  to, 
nor  with  fitiling  to  properly  advise  her  in  relation  to  its  sale. 
The  complaint  alleges  that  the  ten  acres  of  land  were  sold  for 
$400.  The  verdict  is  for  $133.  It  is  almost  impossible  to 
resist  the  conclusion  that  the  verdict  was  given  for  one-third 
— $133 — of  the  sum  for  which  the  appellee,  as  administratrix 
of  her  deceased  husband,  sold  the  ten  acres  of  land  to  which 
the  testimony  related.  We  think  the  testimony  was  errone- 
ously admitted ;  that  it  was  not  relevant  to  the  issues  in  the 
case.  We  can  not  sav  that  its  admission  was  harmless.  On 
the  contrary,  we  think  it  altogether  probable,  from  the  testi- 
mony in  the  case,  that  the  jury  based  their  verdict  upon  it. 
Nor  do  we  think  that  the  record  shows  that  the  sale  of  the 
ten  acres  would  diminish  the  right  of  the  appellee,  as  the  wife 
of  the  deceased,  in  the  land  of  which  her  husband  died  seized. 
She  would  be,  and  is,  as  his  widow,  entitled  to  one-third  of 
the  land  of  which  the  intestate  died  seized,  as  against  his  cred- 
itors and  his  heirs.  If,  by  the  proceedings  of  the  court  in 
the  sale  of  the  ten  acres,  the  purchaser  took  it  free  from  the 
claim  of  the  appellee,  she  would,  under  the  circumstances 
stated  in  the  record,  as  widow,  be  entitled  to  such  portion  of 
the  balance  of  the  land  of  which  her  husband  died  seized  as 
would  equal  one-third  of  the  whole.  We  think  the  court 
erred  in  admitting  the  evidence  as  to  whether  the  appellant 
advised  the  appellee  of  her  interest  in  said  ten  acres  of  land, 
and  that,  for  this  error,  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 
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Highways. — Appeal. —  Waiver, — Praetiee, — On  appeal  to  the  circuit  court 
from  proceedings  of  county  commissioners  establishing  a  highway,  all 
questions  not  raised  below,  except  as  to  the  sufiQciency  of  the  petition, 
are  waived. 

Bame. — Public  Utility, — Damages* — In  considering  the  question  of  the  pub- 
lic utility  of  a  highway,  the  damages  which  will  result  and  all  other 
elements  of  expense  are  to  be  considered  in  determining  whether  it  will 
be  worth  its  cost. 

Same. — School  Property. — Real  estate  and  buildings  held  by  a  school  town- 
ship for  school  purposes  are  subject  to  appropriation  for  highways,  as 
other  private  property.^ 

From  the  Shelbv  Circuit  Court. 

,f 

0.  J.  Glessner,  E.  K,  Adams,  L,  J,  Hackney ,  B.  F,  Love  and 
H.  C,  Morrison,  for  app^ellants. 

T.  B.  Adanis,  L.  T.  Michener,  G,  W.  Cooper  and  —  Bwms, 
for  appellees. 

Black^  C. — The  appellees  filed  their  petition  before  the 
board  of  commissioners  of  Bartholomew  county,  at  the  March 
term,  1880,  for  the  location  of  a  highway  in  Haw  Creek  town- 
ship of  said  county.  The  board,  having  found  that  the  nec- 
essary jurisdictional  facts  existed,  appointed  viewers,  who,  at 
the  June  term,  1880,  reported  that  they  had  viewed  the  pro- 
posed road,  that  they  had  found  that  it  would  be  of  public 
utility^  and  that  they  had  laid  it  out  and  marked  it  on  the 
line  indicated  in  the  petition,  etc.  -  Thereupon  the  appellants 
and  certain  others  named  Peake  filed  their  remonstrance,  rep- 
resenting that  they  vvere  owners  of  lands  over  which  the  pro- 
posed highway  would  pass,  and  alleging  that  it  would  not  be 
of  public  utility,  and  that  they  would  each  sustain  damage 
thereby,  and  praying  for  the  appointment  of  reviewers,  to  ex- 
amine and  report  whether  the  road  would  be  of  public  utility, 
and  to  assess  damages.  Haw  Creek  School  Township,  of  said 
county,  separately  filed  a  like  remonstrance. 

The  board  appointed  reviewers,  who,  at  the  September  term^ 
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1880,  made  their  report,  showing  their  finding  that  the  pro- 
posed road  would  .be  of  public  utility,  and  their  assessment 
of  damages  to  each  of  the  remonstrants.  The  board  thereupon 
ordered  that  the  road  be  established  and  opened,  and  that  the 
damages  assessed  be  paid  to  the  remonstrants  out  of  the  county, 
treasury. 

The  appellants,  being  all  said  remonstrants  except  the 
Peakes  and  the  Haw  Creek  School  Township,  appealed  to  the 
circuit  court  of  said  county,  whence  the  venue  was  changed 
to  the  Shelby  Circuit  Court,  where  the  cause  was  tried  by  a 
jury,  who  returned  a  verdict,  signed  by  the  foreman,  as  follows : 

"  We,  the  jury,  find  that  the  proposed  highway  is  of  public 
utility,  and  assess  the  damages  of  Charles  W.  Rominger  at 
$90,  John  Rominger  at  $90,  Samuel  Burns  at  nothing,  George 
Burns  at  nothing,  Thomas  Burns  at  nothing,  Eliza  McCaslin 
at  nothing." 

The  persons  named  in  the  verdict  were  all  the  appellants. 
They  filed,  and  the  court  overruled,  a  motion  for  a  venire  de 
novo,  a  motion  for  a  new  trial,  and  a  motion  in  arrest  of  judg- 
ment; and  judgment  was  rendered  establishing  the  highway, 
awarding  the  damages  assessed  by  the  jury,  and  ordering  that 
the  highway  be  opened  and  worked. 

Appellants  have  assigned  as  errors  the  overruling  of  said 
motions.  -The  grounds  of  the  motion  for  a  venire  de  novo, 
briefly  stated,  were,  that  the  verdict  did  not  find  as  to  all  the 
inaterial  questions  of  fact  in  issue ;  that  it  did  not  find  whether 
or  not  twelve  of  the  petitioners  were  freeholders  of  Bartholo- 
mew county,  six  of  whom  resided  in  the  immediate  neigh- 
borhood of  the  proposed  highway ;  that  it  did  not  find  as  to 
whether  there  was  or  was  not  notice  of  the  application  of  the 
petitioners;  and  tliat  it  was  limited  by  its  terms  to  the  ques- 
tion of  the  public  utility  of  the  proposed  highway  and  the 
question  of  damages  claimed  by  the  remonstrants. 

The  jury  found  upon  all  the  questions  of  fact  in  issue  in  the 
circuit  court.  All  questions  that  a  party  had  an  opportunity 
to  raise  before  the  board  of  commissioners,  and  not  first  raised 
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there  by  some  form  of  adverse  proceeding,  except  the  ques- 
tion of  the  suflBciency  of  the  petition,  and  saving,  also,  the 
right  of  amendment,  must  in  the  circuit  court  be  regarded  as 
-waived. 

This  subject  has  been  fully  discussed  recently  in  Green  v. 
JRUioU,  86  Ind.  53,  and  Breitweiser  v.  Fuhrman,  arUCy  p.  28; 
^nd  in  holding  that  there  was  no  error  in  overruling  the  mo- 
tion for  a  venire  de  novo,  we  think  it  sufficient  to  refer  for  our 
reasons  to  those  cases. 

We  will  notice  the  reasons  for  a  new  trial  brought  to  our 
attention  by  the  argument  of  counsel.  It  appeared  from  the 
petition  and  the  report  of  the  viewers  and  the  evidence,  that 
the  highway  would  occupy  a  strip  of  land  fifteen  feet  wide, 
one-half  the  width  of  the  road,  and  seventy^three  feet  and 
three  inches  long,  off  the  north  side  of  land  owned  and  oc- 
cupied by  Haw  Creek  School  Township  for  school  purposes, 
and  that  the  school-house  of  school  district  number  three,  of 
said  township,  was  situated  thereon.  The  evidence  showed 
that  the  school-house  was  a  brick  building  and  extended 
within  the  south  line  of  the  proposed  highway  to  within  six 
or  eight  inches  of  the  center  thereof. 

The  sixth  instruction  given  to  the  jury  was  as  follows: 
''^You  can  not  locate  any  part  of  the  proposed  highway  upon 
any  part  of  the  premises  owned,  used  and  occupied  by  Haw 
Creek  School  Township  for  common  school  purposes  (if  you 
should  find  from  the  evidence  that  any  such  property  is  within 
the  line  of  such  proposed  highway),  because  such  property, 
being  the  property  of  the  State  for  school  purposes,  can  not 
T)e  entered  upon  for  the  purpose  of  locatinga  highway  thereon. 
But  you  may  locate  the  proposed  highway,  if  you  find  it  to 
be  of  public  utility,  notwithstanding  you  find  a  part  of  the 
proposed  line  will  be  occupied  by  a  school-house.^^ 

The  tenth  instruction  given  was  as  follows :  "  It  is  conceded 
in  the  evidence  and  by  the  agreement  of  counsel,  that  if  the 
proposed  highway  is  established  a  portion  of  the  school  build- 
ing will  be  in  the  line  of  the  highway.  This  fact  alone  should 
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not  defeat  the  petition  in  this  case,  as  such  location  can  not 
authorize  the  destruction  of  the  school-house  or  in  any  way 
affect  the  rights  of  the  school  district ;  and  the  effect  of  find- 
ing the  road  to  be  of  public  utility  would  be  to  locate  the 
highway  as  proposed,  with  the  school-house  intact  occupying; 
a  part  of  the  highway." 

It  was  not  for  the  jury  to  fix  the  location  of  the  proposed 
road,  and  it  was  not  an  issuable  question  to  be  determined  by 
them  whether  the  road,  if  established,  would  occupy  any  land 
owned  and  occupied  by  said  school  township.  The  province 
of  the  jury  was  to  pass  u}>on  the  question  of  the  public  utility- 
of  the  road,  the  situation  of  which  was  shown  by  the  report- 
of  the  viewers,  and,  if  they  found  that  road  to  be  of  publie 
utility,  to  pass  on  the  question  of  damages.  But,  taking  the 
instructions  given  as  a  whole,  the  jury  could  not  have  under- 
stood that  they  were  to  lay  out  or  determine  the  line  or  situa- 
tion of  the  road,  but  must  have  understood  that  they  were  ta 
determine  the  questions  of  public  utility  and  damages  with 
reference  to  the  situation  already  fixed  for  the  road,  and  th& 
verdict  indicates  that  they  did  so  understand. 

The  sixth  instruction,  except  the  last  sentence  thereof,  was 
an  exact  copy  of  an  entire  instruction  asked  by  the  appellants. 
The  propositions  of  the  first  part  of  the  instruction,  though 
erroneous,  were  favorable  to  the  appellants,  and,  considered 
alone,  the  appellants,  having  asked  them,  could  not  complain 
because  they  were  given. 

Counsel  for  appellants  earnestly  insist  that  a  public  high- 
way may  not  be  located  upon  property  owned  and  occupied 
by  a  school  township  for  school  purposes.  What  may  be  the- 
true  doctrine  applicable  where  it  is  sought,  under  the  exercise 
of  the  right  of  eminent  domain,  to  take  the  property  of  thfr 
State,  need  not  be  ascertained  in  this  case.  The  property  here 
in  question  is  not  owned  by  the  State.  It  is  the  property  of 
a  corporation,  a  school  township,  each  civil  township  being  a 
distinct  municipal  corporation  for  school  purposes,  which,  by 
its  corporate  name,  may  contract  and  be  contracted  with,  and 
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sae  and  be  sued^  in  any  court  having  competent  jurisdiction* 
Sec.  4438,  R.  S.  1881. 

^^  The  title  to  all  lands  acquired  for  school  purposes  shall 
be  conveyed  to  the  township,  *  *  for  which  it  is  acquired,  in 
the  corporate  name  of  such  township.^'    Sec.  4508,  R.  S.  1 881 . 

The  appropriation  contemplated  will  not  extinguish  the 
franchises  of  the  corporation,  and  the  property  to  be  taken  is 
not  absolutely  necessary  to  the  enjoyment  of  the  franchises  of 
the  corporation.  The  right  to  locate  a  highway  upoi^lands 
owned  and  occupied  by  individuals  and  corporations  neces* 
sarily  implies  the  right  to  locate  it  upon  lands  owned  and 
occupied  for  school  purposes  by  a  school  corporation.  See 
Mills  Em.  Dom.,  sec.  40,  et  seq.y  and  authorities  there  cited. 

The  court  was  in  error  in  saying  that  the  school-house  might 
rightfully  occupy  a  portion  of  the  highway.  It  would  be  an 
obstruction,  and  none  the  less  so  because  the  house  was  the 
property  of  a  school  township.  The  public  would  have  the 
right  to  the  use  for  travel  of  every  part  of  the  highway,  a& 
located  and  established. 

It  was  not  error  to  say  that  the  fact  that  a  portion  of  the 
school-house  was  within  the  line  of  the  proposed  highway 
should  not  alone  defeat  the  petition ;  but  the  court  told  the 
jury  that  the  effect  of  finding  the  road  to  be  of  public  utility 
would  be  to  locate  the  highway  as  proposed,  with  the  school- 
house  intact  occupying  a  part  of  the  highway. 

In  determining  the  question  of  public  utility,  the  cost  of 
the  highway  to  the  public  is  a  proper  element  for  the  consid- 
eration of  the  jury.  This  does  not  merely  include  the  dam- 
ages that  may  be  asscvssed  to  those  whose  property  may  be 
taken  in  the  location,  establishment  and  opening  of  the  road. 
It  includes  also  such  expense,  incidental  to  the  opening  of 
the  road,  as  might  be  caused  by  the  removal  of  a  brick  school- 
house  occupying  a  portion  of  the  lyghway.  It  is  proper  that 
the  jury  should  consider  every  necessary  expense,  so  that  they 
may  determine  whether  the  road  will  cost  more  than  it  is 
worth.     The  effect  of  these  instructions  was,  we  think,  to  take 
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from  the  jury  such  consideration  of  this  item  of  necessary  ex- 
pense in  the  opening  of  the  highway  by  the  proper  authority. 
For  this  reason  th§  instructions  were  erroneous,  and  we  can 
not  say  that  they  did  not  influence  the  conclusion  reached  by 
the  jury  upon  the  question  of  the  public  utility  of  the  proposed 
highway.  Under  other  causes  stated  in  the  motion  for  a  new 
trial,  and  under  the  motion  in  arrest,  counsel  have  presented 
no  question  not  already  discussed.  Upon  what  has  been  said, 
the  objections  of  counsel  to  the  petition  are  not  well  taken. 
The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  is  remanded  for  a  new  trial. 
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I  gs   458  Pleadtno. — Answer, — Demurrer. — In  demurring  to  an  answer,  under  the 

1164  427  ^^g  ^g^  3^g^  -^  g  1881),  the  pleader  must  assign  as  cause  that  the 

answer  or  paragraph  thereof  does  not  state  facts  sufficient  "  to  consti- 
tute a  cause  of  defence." 

From  the  Warren  Circuit  Court. 

J.  M,  Rabb  and  (7.  F.  McAdama,  for  appellant. 
J.  McGabe  and  E.  F.  3tcOabe,  for  appellee. 

HoWK,  C.  J. — The  only  errors  assigned  by  the  appellant,  the 
,  plaintiflFbelo  w,  upon  the  record  of  this  cause,  are  the  following : 

"  1st.  That  the  Warren  Circuit  Court  erred  in  overruling 
appellant's  demurrer  to  appellee's  first  paragraph  of  answer 
herein. 

"2d.  That  the  court  bejow  erred  in  overruling  appellant's 
demurrer  to  the  second  and  third  paragraphs  of  appellee's 
answer." 

It  is  earnestly  insisted  by  appellee's  counsel  that  neither 
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of  the  demurrers  is  sufficient  in  form  to  present  for  decision 
the  sufficiency  of  the  facts  stated  in  either  paragraph  of  the 
answer  to  constitute  a  defence  to  appellant's  action.  The  de- 
murrer to  the  first  paragraph  of  answer  was  for  the  following 
<»use :  "  Because  said  defendant's  answer  does  not  state  facts 
sufficient  to  constitute  an  answer  to  plaintiff's  complaint." 
In  the  demurrer  to  the  second  and  third  paragraphs  of  answer 
the  following  cause  was  assigned :  "  Because  neither  of  said 
paragraphs  of  answer  state  facts  sufficient  to  constitute  an  an- 
-twer  to  plaintiff's  complaint." 

In  section  64  of  the  civil  code  of  1852,  in  force  at  the  time, 
it  was  provided  as  follows :  "  Where  the  facts  stated  in  the 
answer  are  not  sufficient  to  constitute  a  cause  of  defence,  the 
plaintiff  may  demur  to  one  or  more  of  several  defences,  under 
the  same  rules  and  regulations  as  heretofore  prescribed  for 
demurring  to  the  complaint.  Unless  the  objection  be  taken 
by  demurrer,  it  shall  be  deemed  to  be  waived."  Section  346, 
B.  S.  1881. 

It  has  often  been  decided  by  this  court  that  a  demurrer  to 
a  complaint  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  complaint  was  not  a  good  assignment  of 
the  cause  of  demurrer,  and  presented  no  question  for  decision. 
Pine  Civil  Tmonship  v.  Huber,etc.,  Co.,  83  Ind.  121,  and  cases 
cited.  So,  in  Campbell  v.  Routt,  42  Ind.  410,  it  was  held  that 
a  demurrer  to  a  counter-claim,  upon  the  ground  that  it  did 
not  "state  facts  enough  for  a  counter-claim,"  was  one  not 
known  to  the  statute,  and  to  be  regarded  as  not  raising  any 
question  as  to  the  validity  of  the  pleading.  It  will  be  seen 
from  the  section  of  the  code  above  quoted,  that  a  demurrer  to 
an  answer  is  governed  by  the  same  rules  and  regulations  pre- 
scribed for  demurring  to  the  complaint.  Time  and  again  this 
court  has  held  demurrers  to  answers,  more  conformable  to  the 
requirements  of  the  code  than  those  of  the  appellant  in  this 
case,  insufficient  to  call  in  question  the  sufficiency  of  the  fects 
stated  in  the  answer  to  constitute  a  cause  of  defence.     Lane 
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V.  State,  7  Ind.  426;  Tenbrook  v.  Broicn,  17  Ind.  410;  Gor- 
don  V.  Swift,  Zd  Ind.  212. 

We  feel  constrained,  therefore,  by  the  previous  decisions 
of  this  court,  to  sustain  the  point  made  by  appellee's  counsel 
against  the  appellant's  demurrers,  in  the  case  at  bar,  and  U> 
hold  that  they  do  not  present  the  question  of  the  sufficiency 
of  the  facts  stated  in  either  paragraph  of  answer  to  constitute 
a  cause  of  defence. 

The  judgment  is  affirmed,  with  costs. 
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CoNTR ACrr. — Railroads. — OofUttrarJ  ion.  —  Engineer's  Ed  inuUe. — Mitiake. — Cbr- 
rerfioTi.— A  written  contract  between  a  railroad  company  and  one  who 
undertook  to  do  certain  work  in  its  construction  fixed  the  prices  of  the 
various  kinds  of  work  to  be  done,  and  provided  that  the  engineer  of  the 
road  should  make  estimates  of  the  work  from  time  to  time  upon  which 
payments  should  be  made,  and  a  final  estimate  which  should  be  also 
paid,  and  that  all  disputes  as  to  the  meaning  and  execution  of  the  con- 
tract should  be  referred  to  the  engineer,  and  his  decision  should  be  final. 

Hdd^  that  where  the  engineer  had  failed  to  Cifitimate  work,  or  by  neglect  or 
mistake  had  underestimated  it,  suit  could  be  maintained  for  the  recovery 
of  the  correct  amount. 

Sams. — PiMvc  Polycy. — A  stipulation,  whereby  parties  to  a  contract  name 
an  umpire  who  shall  settle  differences  between  them,  and  agree  not  to 
resort  to  the  courts,  is  against  public  policy  and  void. 

Same. — Accord  and  S(Ui8faction.—:W here  the  parties  to  a  contract  disagree 
as  to  the  amount  due  upon  it,  and  the  plaintiff  receives  less  than  his 
claim,  in  full  of  the  whole,  it  is  a  good  accord  and  satisfaction;  but  it 
is  otherwise  if  he  take  the  money  under  protest,  at  the  time  claiming 
the  whole  demand. 

From  the  Superior  Court  of  Marion  County. 

J.  G.  Denny  and  /.  KUngensmithj  for  appellant. 
Jl  T»  Dye,  for  appellee. 
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Morris,  C. — The  appellant  sued  the  appellee  for  work  and 
labor  performed  under  a  written  contract,  a  copy  of  which  is 
filed  with  the  complaint.  ' 

It  is  alleged  in  the  complaint  that  the  appellant  was  to  make 
all  the  excavations  and  construct  the  necessary  embankments 
in  grading  sections  twenty  and  twenty-one  on  the  appellee's 
road  in  Hendricks  county,  Indiana,  and  do  all  the  grubb'ng, 
chopping  and  clearing  necessary  to  be  done  on  said  sections ; 
that  the  appellee  was  to  pay  the  appellant  twenty-six  cents 
per  cubic  yard  for  all  excavations  on  section  twenty,  and  for 
embankments  on  section  twenty-one  the  appellee  was  to  pay 
twenty-five  cents  per  cubic  yard ;  for  grubbing  and  clearing, 
f  10  for  each  station  of  100  feet,  and  for  chopping  and  clear- 
ing, $6  for  each  station  of  100  feet;  that  the  contract  was 
afterwards  so  altered,  for  a  valuable  consideration^  by  a  mem- 
orandum endorsed  thereon,  and  signed  by  the  president  of 
the  appellee,  as  to  provide  that  excavations  on  said  section 
twenty  should  be  paid  for  at  the  rate,  of  thirty-four  cents  per 
cubic  yard ;  thirty  cents  for  embankments  on  section  twenty- 
one  ;  for  excavations  on  said  section  twenty-one,  twenty-one 
cents  per  cubic  yard.  It  is  averred  that  the  appellant  fully 
performed  said  contract  on  his  part,  doing  all  the  work  re- 
quired by  its  terms ;  that  the  excavations  made  on  said  section 
twenty  amounted  to  65,000  cubic  yards ;  that  excavations  made 
on  section  twenty-one  amounted  to  7,500  cubic  yards;  and 
thatall  the  embankments  required  and  made  on  section  twenty- 
one  amounted  to  1 6,500  cubic  yards ;  that  the  appellant  cleared 
and  grubbed  fifteen  stations  and  chopped  and  cleared  two  otKer 
stations,  of  100  feet  each,  upon  said  sections  twenty  and  twenty- 
one,  as  required  by,  and  in  conformity  with,  said  contract, 
whereby  the  appellee  became  liable  to  pay  to  the  appellant 
$28,707,  of  which  sum  $7^000  remain  unpaid. 

It  is  then  averred  that  the  appellee^s  engineer  pretended  to 
make  a  full  and  complete  estimate  of  all  the  work  done  on  said 
sections,  but  that  in  fact  he  only  estimated  5,000  cubic  yards 
of  excavation  on  section  twenty-one,  when  in  fact  the  amount 
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was  7,500  cubic  yards ;  that  said  engineer  made  an  estimate 
of  the  number  of  cubic  yards  of  embankment  made  by  appel- 
lant on  said  section  twenty-one  at  10,000  cubic  yards,  when 

• 

in  fact  the  embankment  amounted  to  16,500  cubic  yards ;  that 
the  appellant  chopped,  cleared  and  grubbed  seventeen  stations 
of  100  feet  each  on  said  sections  twenty  and  twenty-one,  which 
said  engineer  failed  to  estimate;  that  the  excavations  made 
by  appellant  on  section  twenty  amounted  to  65,000  cubic  yards^ 
but  said  appellee's  engineer,  in  said  pretended  estimate,  esti- 
mated the  same  at  40,000  cubic  yards ;  that  said  engineer  wa» 
the  engineer  of  the  appellee  and  made  said  estimates  under  its 
directions ;  that  he  did  not  estimate  all  the  work  done ;  that 
he,  the  appellant,  did  a  large  amount  of  extra  work  on  road 
crossings  which  was  not  estimated  at  all  by  said  engineer,  but 
was  purposely  omitted,  which  amounted  to  $1,000;  that  the 
appellee  claimed  that  said  estimate  was  full  and  complete  and 
final,  but  that  the  same  was  not  true ;  that  the  appellee  claimed 
there  was  but  $1,919.»30  due  the  appellant  for  his  work,  when 
in  truth  and  in  fact  there  was  $7,000  due  him;  that  he  exe- 
cuted to  the  appellee  a  receipt  for  said  $1,919.30  which  was 
paid  to  him,  but  that  he  executed  the  receipt  under  protest, 
claiming  at  the  time  that  the  same  was  not  the  full  amount 
due  him;  that  there  was  then  due  him  the  additional  sum  of 
$5,000.     Wherefore  he  demands  judgment. 

So  much  of  the  contract  as  bears  upon  the  question  pre- 
sented for  decision  in  this  case  is  as  follows : 

10.  "  Monthly  estimates,  during  the  progress  of  the 
work,  will  generally  be  made  by  the  engineer  of  work  done, 
to  such  an  amount  as  shall  in  his  judgment  be  a  fair  average 
value  of  the  same,  agreeably  to  this  contract,  and  of  the 
amount  so  estimated  the  contractor  will  be  paid  eighty  per 
cent,  in  currency,  and  when  the  whole  of  the  sections  hereby 
contracted  for  shall  have  been  accepted  and  measured  finally 
by  the  engineer,  as  completed  agreeably  to  this  contract,  the 
balance  shall  be  forthwith  paid  to  the  said  John  Kistler,  bis 
heirs,  executors  or  administrators.'' 
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11.  "And,  finally,  it  is  agreed  that  if  any  dispute  or  mis- 
understanding shall  arise  between  the  parties  as  to  the  mean- 
ing or  execution  of  the  provisions  of  this  contract,  it  shall  be 
referred  to  the  engineer  of  said  railroad^  and  that  his  decision 
shall  be  final  and  alike  binding  upon  both  parties/^ 

The  appellee  demurred  to  the  con>plaint  for  want  of  facts. 
The  demurrer  was  sustained  at  special  term,  and  the  appel- 
lant excepted.  The  appellant  then  asked  leave  to  amend  hia 
complaint.  Leave  was  refused  by  the  court.  The  appellant 
excepted,  and  has  properly  reserved  the  exception.  Final 
judgment  was  rendered  for  the  appellee,  and  the  appellant 
appealed  to  the  general  terra  of  said  court,  assigning  as  error 
the  ruling  of  the  court  in  special  term  upon  the  demurrer  to 
the  complaint  and  refusal  of  leave  to  amend.  The  court  in 
general  term  affirmed  the  judgment  at  special  term.  The 
error  assigned  in  this  court  is  that  the  court  in  general  term 
erred  in  affirming  the  judgment  of  the  court  in  special  term.^ 

It  is  not  alleged  in  the  complaint  that  the  engineer  of  the 
appellee,  in  making  the  final  estimate  of  the  work  done  by  the 
appellant  under  said  contract,  acted  corruptly  or  fraudulently ; 
nor  is  it  expressly  averred  that  in  making  said  estimate  there 
was  any  mistake  made  by  the  engineer.  But  it  is  averred 
that  though  the  estimate  so  made  by  the  engineer  was  claimed 
to  be  full  and  complete,  yet  the  engineer  did  not  in  fact  esti- 
mate the  grubbing  and  clearing  and  the  chopping  and  clear- 
ing done  by  the  appellant  on  said  sections.  If  the  engineer 
fiiiled  to  estimate  this  work^  it  is  clear  that  his  estimate  was 
not  full  and  complete,  and  that  palpable  injustice  was  done 
the  appellant.  It  is  equally  clear  that  the  omission  must  have 
been  the  result  of  mistake  and  oversight,  or  purposed  neg- 
lect on  the  part  of  the  engineer.  If  either  the  one  or  the 
other,  the  estimate  was  not  conclusively  binding  upon  the  ap- 
pellant. The  demurrer  admits  this  averment  of  the  com- 
plaint. The  estimate  of  the  engineer,  in  cases  such  as  this,  if 
based  upon  a  mistake  or  misapprehension  of  fact,  is  not  bind- 
ing. Pierce  says  that  a  mistake  of  fact  by  which  the  engineer 
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is  deluded  and  led  to  misapprehend  the  case,  so  as  not  to  ex- 
ercise his  real  judgment,  will  vitiate  the  estimate.  He  further 
says :  '^  The  relations  subsisting  between  the  company  and  the 
engineer  will  invite  scrutiny  into  his  decision,  greater  than 
where  the  award  is  made  by  an  impartial  arbitrator.  The 
conflicting  claims  between  the  company  and  the  contractor 
being  thus  submitted  in  advance  to  a  referee  of  its  own  ap- 
pointment, it  is  its  duty,  under  the  agreement,  to  employ  a 
competent  and  upright  person  to  that  office,  and  to  see  that  a 
decision  is  made  by  him  upon  the  work;  and  if  this  duty  is  not 
neglected,  its  obligation  to  pay  will  not  arise  till  the  estimates 
are  made  by  the  engineer.  But  if  it  fails  to  employ  an  engineer, 
or  the  work  of  the  contractor  is  not  duly  acted  upon  by  him, 
it  will  be  liable  to  the  contractor  without  any  such  decision.*' 
If,  as  averred,  the  engineer  did  not  measure  and  estimate  the 
grubbing,  etc.,  it  can  not  be  said  that  the  appellant's  work 
was  " duly  acted  upon"     Pierce  Railroads,  p.  382. 

In  the  case  of  8tarlcey,\,  DeOraffy  22  Minn.  431,  it  was 
held  that  where  the  work  was  to  be  estimated  by  the  engineer, 
his  refusal  or  neglect  to  measure  the  work  done  by  the  con- 
tractor entitled  the  latter  to  sue  and  prove  the  quantity  of 
work  done,  by  other  competent  evidence.  See  cases  cited  by 
Pierce  in  his  work  on  Railroads,  p.  382. 

It  is  said,  however,  that,  by  the  contract,  the  parties  made 
the  engineer  the  sole  umpire  of  all  differences  that  might  arise 
between  them,  and  thus  precluded  themselves  from  the  right 
to  resort  to  the  courts  for  the  settlement  of  such  differences. 
If  the  eleventh  clause  of  the  contract  means  this,  we  think  it 
against  public  policy,  and  void.  Redfield  says :  "A  stipula- 
tion, that  no  action  shall  ever  be  brought  upon  a  cpntract,  or, 
what  is  equivalent,  that  all  disputes  under  it  shall  l)^  referred 
to  arbitration,  is  a  repugnancy,  which  if  carried  out\literally 
must  render  the  contract  itself,  as  a  mode  of  legal  Redress, 
wholly  idle."  1  Redf.  Railways,  p.  454;  Scott  v.  Apery,  5 
H.  L.  Cas.  811. 

It  is  contended*  by  the  appellee  that  the  complaint  shows 
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upon  its  face  that  the  appellant's  claim  was  disputed  by  it ; 
that  he  accepted  the  amount  of  the  estimate  in  full  of  his  de- 
mand against  the  appellee  and  executed  to  it  a  receipt  in  full 
of  all  demands  against  it.  This^  it  is  insisted^  shows  a  good 
accord  and  satisfaction.  It  was  held  in  Pcdmerton  v.  Huxford, 
4  Denio,  166,  that  where  the  plaintiff  received  a  certain  sum, 
and  gave  a  receipt  in  full  for  a  claim  disputed  in  good  faith 
by  the  defendant,  though  for  double  the  amount  received,  it 
was  a  good  accord  and  satisfaction.  The  same  was  held  in 
the  cases  of  TuMle  v.  TutUey  12  Met.  551,  and  Taylor  v. 
Nussbaum,  2  Duer,  302.  But,  in  the  case  now  before  us, 
the  complaint  does  not  show  that  the  estimate  was  received 
by  the  appellant  in  full  satisfaction  of  his  demand  against  the 
appellee.  It  shows  that  his  claim  was  disputed  by  the  ap- 
pellee, and  alleges  the  giving  of  the  receipt  as  follows :  "And 
the  defendant  then  and  there  claimed  that  there  was  only  $1,- 
919.30  due  to  plaintiff,  when  in  truth  and  in  fact  there  was 
4^7,000  due  to  him,  and  he  then  and  there  executed  and  de- 
livered  to  said  company  his  receipt  for  said  sum  of  money, 
which  was  paid  to  him,  but  he  says  that  at  the  time  he  signed 
the  receipt  he  did  so  under  protest,  then  and  there  claiming 
that  the  Same  was  not  the  full  amount  due  him.''  We  think 
the  above  statement  does  not  show  that  the  $1,919.30  so  re- 
ceived by  the  appellant  was  accepted  by  him  in  full  of  his 
demand.  The  receipt,  as  alleged,  admits  the  receipt  of  the 
$1,919.30 — ^that  is  all.  Whether  received  in  full  satisfaction 
of  his  demand,  or  as  so  much  upon  his  demand,  is  not  stated. 
And,  upon  the  facts  stated,  the  intendment  should  not  be  that 
the  $1,919.30  was  accepted  in  satisfaction  of  the  entire  $7,000 
<2laimed,  but  as  payment  of  so  much  upon  a  disputed  claim. 

It  was  the  duty  of  the  appellee  to  see  to  it  that  its  engineer 
duly  estimated  the  work  performed  by  the  appellant.  It  had 
no  right  to  insist  upon  a  partial  estimate.  If,  as  the  appellant 
avers,  the  estimate  was  partial,  omitting  entirely  the  grubbing, 
etc.,  the  appellee  had  not  discharged  its  duty  under  the  con- 
VOL.  88.— 30 
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tract  to  the  appellant^  and  it  could  hardly  insist^  in  good  faith^ 
upon  such  an  estimate  as  amounting  to  full  satisfaction  of  the- 
appellant's  claim. 

We  think  the  demurrer  to  the  complaint  should  have  been 
overruled^  and  that  the  court  in  general  term  erred  in  affirming- 
the  judgment  of  the  court  in  special  term. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 

Elliott,  J.,  was  absent. 


10,125. 

iS_J»  Miller  v.  Cheney  et  al. 

Lakdlobd  akd  Tenant. — Eenta,— Emblements, — Replevin  Bond, — Damoffet^ 
— Instruction  to  Return  Verdict. — A  deed  of  lands  was  to  M.,  "  with  the 
possession,  rents  and  profits  to  his  use  and  benefit,  until  the  said  H.  shall 
arrive  at  the  age  of  twenty-one  years,  when  the  said  real  estate  shall 
become  hers  in  fee  simple."  After  H.  reached  full  age  she  conveyed  to 
C,  who  replevied  from  M.  two-fifths  of  the  crops  planted  by  M.  and 
growing  on  the  land  when  H.  became  of  age,  being  reasonable  rents.  The 
replevin  suit  was  dismissed  because  the  bond  was  insufficient,  butC.  did 
not  return  the  property.  In  a  suit  by  M.  on  the  bond  there  was  some 
evidence  tending  to  show  the  relation  of  landlord  and  tenant  between 
M.  and  C,  and  the  court  instructed  the  jury  to  return  a  verdict  for  the- 
plaintiff  for  nominal  damages. 

Heldf  that  the  itstruction  was  correct. 

Heldy  also,  that  M.  was  not  entitled  to  the  emblements. 

Justice  of  the  Fkuce,— Evidence  on  Appeal, — Title  to  Land. — Jtarisdietioiu 
— On  the  trial  in  the  circuit  court  of  an  appeal  from  a  justice  of  the 
peace,  when  the  pleadings  do  not  put  the  title  to  land  in  issue,  evidence 
is  admissible  from  which  it  appears  that  such  title  really  is  in  question, 
and  the  court  is  not  thereby  deprived  of  jurisdiction  by  reason  of  sections 
1433  and  1434,  B.  S.  1881. 

From  the  Clinton  Circuit  Court. 

J.  A.  Sims  and  /.  N.  SimSy  for  appellant. 

J.  Claybauffh  and  B.  K.  Higinbotham,  for  appellees* 
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Blage^  C. — ^This  was  an  action  commenced  before  a  justice 
of  the  peace  upon  a  replevin  bond  executed  by  the  appellees 
in  an  action  brought  by  the  appellee  Cheney  against  the  aps 
pellantj  before  a  justice,  for  the  recovery  of  a  quantity  of 
wheat.  Appellant  recovered  judgment  in  the  case  at  bar  for 
nominal  damages,  before  the  justice,  and,  upon  appeal  to  the 
court  below,  a  jury  found  in  his  favor,  assessing  his  damages 
at  one  cent,  and  judgment  was  rendered  on  the  verdict.  He 
moved  for  a  new  trial ;  the  motion  was  overruled,  and  this 
ruling  alone  is  assigned  as  error. 

The  court  instructed  the  jury  to  find  a  verdict  in  fevor  of 
the  appellant  for  nominal  damages.  The  giving  of  this  in-f 
struction  and  the  smallness  of  the  damages  were  assigned  as 
causes  for  a  new  trial.  The  motion  also  stated  as  causes  the 
admission  in  evidence  of  certain  deeds  of  conveyance  of  real 
estate  offered  by  the  appellees.  There  were  other  grounds 
stated  in  the  motion,  but  the  questions  which  it  was  sought 
thereby  to  present  were  not  properly  saved  on  the  trial,  and 
they  need  not  be  further  mentioned. 

The  evidence  showed  that  the  appellee  Cheney  filed  his 
verified  complaint  before  a  justice  for  the  recovery  from  the 
appellant  of  two-fifths  of  the  wheat  grown  upon  a  certain  tract 
of  land  in  Clinton  county,  said  wheat  being  of  the  value  of 
$80;  and  that  in  said  action  the  appellees  Cheney  and  Camp- 
bell executed  the  bond  in  suit,  for  $100.  On  the  day  set  for 
the  trial  of  said  action  of  replevin  the  defendant  therein,  the 
appellant  in  this  action,  moved  to  dismiss  the  cause  for  in- 
suiBciency  of  the  bond ;  the  motion  was  sustained,  and  judg- 
ment of  dismissal  was  rendered  by  the  justice. 

Forty-seven  and  three-fourths  bushels  of  wheat  were  taken 
by  the  constable  on  the  writ  issued  in  that  action  and  were 
by  hira  delivered  to  said  Cheney,  on  the  30th  day  of  July,  1881 , 
said  wheat  being  taken  out  of  a  lot  of  wheat  which  appellant 
had  harvested  and  threshed  at  his  own  expense,  and  which 
he  had  sowed  in  the  previous  fall  on  a  piece  of  land  conveyed 
by  George  W.  Miller  and  wife  to  Delia  E.  Harland  and  the 
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appellant,  on  the  4th  of  August,  1879.  Before  the  commence- 
ment of  the  action  of  replevin  Cheney  demanded  the  wheat, 
and  appellant  refused  to  deliver  it,  claiming  to  be  entitled 
thereto.  The  wheat  taken  was  two-fifths  of  the  crop,  and  was 
worth  $1.10  per  bushel.  Cheney  testified  that  he  did  not  re- 
plevy the  whole  crop,  but  that  he  replevied  only  the  two-  fifths ; 
that  two-fifths  of  the  wheat  was  the  usual  rent  in  the  neigh- 
borhood. 

The  appellees  were  permitted,  over  objection,  to  introduce 
in  evidence  two  deeds  of  conveyance  of  the  land  on  which 
the  wheat  was  cultivated,  the  first  dated  August  4th,  1879, 
being  a  conveyance  from  George  W.  Miller  and  wife  to  Delia 
'E.  Harland  and  George  Miller,  the  appellant.  By  the  terms 
of  this  deed  said  real  estate  was  to  vest  in  and  be  the  property 
of  the  appellant,  '^  with  the  possession,  rents  and  profits  to 
bis  use  and  benefit,  until  the  said  Delia  Harland  shall  arrive 
at  the  age  of  twenty-one  years,  when  the  said  real  estate  shall 
become  hers  in  fee  simple."  The  second  deed  purported  to  be 
adeed  of  conveyance  of  the  same  land,  dated  April  18th,  1881, 
from  Delia  E.  Harland  and  Amos  P.  Harland,  her  Imsband,  to 
John  W.  Cheney.  It  was  proved  that  said  Delia  E.  Harland 
was  appellant's  daughter,  and  was  twenty-one  years  of  age 
about  the  1st  of  April,  1881. 

Appellant  objected  to  the  introduction  of  said  deeds  on  the 
ground  that  "  their  introduction  in  evidence  raised  the  title 
to  real  estate,  of  which  question  the  court  could  not>  take  ju- 
risdiction in  this  case,  the  same  having  been  appealed  from  a 
judgment  rendered  by  a  justice  of  the  peace." 

The  statute  provides :  "  No  justice  shall  have  jurisdiction  in 
any  action  *  wherein  the  title  to  lands  shall  come  in  question." 
R.  S.  1881,  sec.  1433.  The  next  section  provides :  "  If  the 
title  to  land  shall  be  put  in  issue  by  plea  supported  by  affida- 
vit, or  shall  manifestly  appear  from  the  proof  on  trial  to 
be  in  issue,  the  justice  shall,  without  further  proceeding,  cer- 
tify the  cause  and  papers  to  the  circuit  court  of  the  proper 
county,  where  the  same  shall  be  tried." 
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This  statute  doei^  not  deprive  the  circuit  court,  or  by  rela- 
tion the  justice,  of  jurisdiction  in  an  actiqn  appealed  from  a 
justice,  where  the  title  to  land  first  comes  in  question  in  the 
circuit  court. 

It  does  not  appear  upon  the  face  of  the  pleadings  that  the 
title  to  land  was  in  question  in  this  case.  The  record  does 
not  in  any  manner  show  any  evidence  introduced  or  offered 
before  the  justice;  and  the  circuit  court  could  not  know,  and 
we  can  not  know,  that  from  the  proof  on  the  trial  before  the 
justice  the  title  to  land  there  appeared  to  be  in  issue. 

It  has  been  held  by  this  court  that  in  such  case  we  must 
presume  that  the  justice  did  his  duty,  and  that  if  the  title  to 
land  had  so  appeared  to  be  in  issue  on  the  trial  before  him, 
he,  without  further  proceeding,  would  have  certified  the  cause 
to  the  circuit  court ;  and  that  the  fact  that  on  the  trial  in  the 
circuit  court  upon  appeal  the  title  to  land  was  brought  in  issue 
would  not  deprive  that  court  of  jurisdiction,  and  could  not 
by  relation  deprive  the  justice  of  jurisdiction.  Wall  v.  Al- 
bertson,  18  Ind.  145.  Appellant's  objection  to  the  introduc- 
tion of  the  deeds  in  evidence  was  not  well  taken. 

Proof  of  the  fact  that  the  action  of  replevin  was  dismissed 
established  appellant's  right  to  recover  on  the  bond  at  least 
nominal  damages.  It  having  been  also  proved  that  the  title  to 
the  wheat  was  not  adjudicated  in  the  action  of  replevin,  and  that 
Cheney,  the  plaintiff  therein,  had  received  the  property  under 
the  writ,  appellant,  if  there  had  been  no  additional  evidence^ 
would  have  been  entitled  to  recover  substantial  damages.  But 
the  appellees  mfght  defeat  the  recovery  of  more  than  nomi* 
nal  damages  by  proving  such  facts  as  would  show  Cheney'» 
ownership  of  the  wheat  and  his  right  to  the  immediate  pos- 
session thereof,  or  such  facts  as  would  show  his  right  to  have 
recovered  of  the  appellant  damages  because  of  appellant's  de- 
nial of  Cheney's  right  and  interest  in  the  wheat  and  his  re- 
fusal to  deliver  to  Cheney  the  wheat  taken.  Sherry  v.  Forea-^ 
man,  6  Blackf.  56 ;  Stockwell  v.  Byrne,  22  Ind.  6 ;  Wallace  v. 
Clark,  7  Blackf.  298. 
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If  appellant  was  occupying  the  land  as  a  mere  tenant  at 
sufferance,  he  was  not  entitled  to  the  emblements,  or  any  part 
thereof,  and  Cheney,  if  he  was  the  owner  of  the  land,  would 
be  entitled,  nothing  being  shown  to  the  contrary,  to  all  the 
wheat  harvested  thereon  by  appellant,  and  might  take  all  or 
any  part  thereof.  In  that  case,  the  fact  that  he  replevied  a  part 
of  what  he  owned  was  no  substantial  injury  to  the  appellant. 

If  the  relation  of  landlord  and  tenant  existed  between 
Cheney  and  the  appellant,  and  under  such  relation  Cheney 
was  entitled  to  rent  either  in  money  or  in  a  portion  of  the 
crop,  he  could  not,  because  of  such  right,  recover  in  an  ac- 
tion of  replevin  either  all  of  the  crop  or  a  portion  thereof  not 
set  apart  as  his  share,  for  in  replevin  he  must  show  an  exclu- 
sive right  to  the  property  as  against  the  defendant.  Lacy  v. 
Weaver y  49  Ind.  373  (19  Am.  R.  683) ;  Bowen  v.  iJoocA,  78 
Ind.  361.  But  if  Cheney  was  entitled  to  have  set  off  to  him  a 
landlord's  share,  and  appellant  on  demand  refused  to  recognize 
8nch  right  and  set  off  such  share,  Cheney  would  have  a  right 
of  action  against  appellant  for  the  value  of  such  share,  and  if 
Cheney  took  it  on  the  writ  of  replevin,  appellant  could  not 
recover  more  than  nominal  damages  on  the  bond. 

The  deed  under  which  appellant  possessed  and  cultivated 
the  land  created  a  vested  remainder  in  Mrs.  Harland  and  a 
particular  estate  in  the  appellant.  In  the  absence  of  agree- 
ment between  the  tenant  in  remainder  and  the  tenant  of  the 
particular  estate,  the  crop  growing  on  the  land  at  the  termina- 
tion of  the  particular  estate  would  be  the  property  of  the 
former,  and  would  pass  by  her  deed  to  Chenfey,  and,  in  the 
absence  of  his  consent,  express  or  implied,  to  the  contrary, 
the  appellant  would  have  no  further  right  to  the  land  or  its 
emblements,  and  Cheney  would  be  entitled  to  the  entire  crop. 
Thomas  v.  Noel,  81  Ind.  382.  With  Cheney's  consent,  express 
or  implied,  a  relation  of  landlord  and  tenant  might  have  sub- 
sisted between  him  and  the  appellant.  There  was  perhaps 
some  evidence  of  such  a  relation.  Cheney  testified  that  he 
replevied  such  a  portion  of  the  crop  as  he  ^^  considered  to  be 
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the  rents''  and  such  as  was  the  usual  rent  in  the  neighbor- 
hood. Aside  from  any  question  of  such  a  relation  between 
the  parties,  the  evidence  showed  Cheney  to  be  entitled  to  all 
the  crop  of  wheat.  Appellant's  right  to  any  portion  of  it 
•does  not  clearly  appear.  A  portion  was  conceded  to  him  by 
Cheney.  We  can  not  say  that  it  was  not  all  to  which  he  was 
t'ntitled;  or  that  Cheney  was  not  entitled  to  demand  and  re- 
ceive the  portion  taken  by  him. 

We  find  no  error. 

Per  Curiam. — It  is  ordered,  on  the  foregoing  opinion, 
4;hat  the  judgment  be  affirmed,  at  appellant's  costs. 


No.  8630. 
BOWEN  ET  AL.  V.  BrAGUNIER. 
Prom  the  Carroll  Circuit  Court 

L.  E,  McBeynoldsj  J,  W,  Qwdtmy  R.  N.  Lamb  and  S.  M.  Skepaxd,  for  ap- 
pellants. 

NiBLACK,  J. — This  action  grew  out  of  tlie  same  transaction,  and  rests 
upon  substantially  the  same  facts  as  those  set  forth  in  the  case  of  Bowen  v. 
StuffunieTj  pogtf  p.  558.  The  questions  discussed  and  the  conclusipns  reached 
in  that  case  are,  therefore,  applicable  to  and  decisive  of  the  controlling  ques- 
tions presented  in  this,  and,  upon  the  authority  of  that  case,  the  proceed- 
inffs  appealed  from  in  this  case  will  have  to  be  reversed. 

The  order  setting  aside  the  default  of  Bragunier,  and  the  judgment  mod- 
ifying the  judgment  and  decree  rendered  in  the  original  action,  are,  conse- 
•quently,  both  reversed,  with  costs,  and  the  cause  is  remanded  for  further 
iproceedings. 


^^^ 


^    No.  8936. 

The  City  op  Lafayette  v.  Rose. 

From  the  Tippecanoe  Circuit  Court 

J.  A.  Stein,  B,  P.  Davidson  and  J.  C.  Davidson,  for  appellant 
W.  C,  Wilson  and  J.  H,  Adams,  for  appellee. 

Elliott,  J. — This  case  is  reversed  upon  the  authority  of  the  cases  of 
Faulkner  Y.  Oity  </  Aurora,  85  Ind.  130,  and  OUy  of  Lafayette  y.  Timberlahe, 
<antej  p.  330. 
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No.  10,197. 

Curtis  v.  Burns.  • 

From  the  Fniton  Circait  Court. 

E,  Myen  and  J,  S,  SUek,  for  appellant. 

,if.  L.  Esaiek  and  O,  W.  Holeman^  for  appellee. 

ZoLLABSi  J. — This  action  was  instituted  by  appellee  against  appellant^ 
to  lecoTer  for  work  and  labor  done  and  performed  at  his  special  instance- 
and  request^  from  the  24th  day  of  December,  1869,  to  the  2d  day  of  August, 
1878.  An  issue,  formed  by  the  complaint,  answer  and  reply,  was  tried 
by  a  jury,  and  a  verdict  of  $700  returned  in  favor  of  appellee.  .Appellant 
moved  for  a  new  trial,  on  the  grounds  that  the  verdict  is  not  supported  by- 
sufficient  evidence,  is  contrary  to  law,  that  the  damages  are  excessive,  and 
that  the  amount  of  recovery  is  too  large.  This  motion  was  overruled,  ap- 
pellant excepted,  and  has  assigned  the  ruling  for  error.  No  question  is 
made  in  this  court  except  upon  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  It  is  insisted  that  upon  the  evidence  the  amount  of  recovery 
is  too  large. 

Appellee  was  a  witness  in  his  own  behalf.  His  testimony  supports  in  th& 
main  the  allegations  of  his  complaint.  The  testimony  oi  other  witnessea 
is  corroborative  of  his.  A  number  of  witnesses  testified  as  to  the  value  of 
his  services.  Upon  the  part  of  api)ellant  the  testimony  tends  strongly  to 
overthrow  the  case  made  by  appellee.  It  is  a  case  in  which  the  testimony 
is  conflicting.  It  is  the  well  settled  practice  of  this  court  that  in  such  a 
case  the  Judgment  will  not  be  reversed  upon  the  weight  of  the  evidence* 
Tate  V.  Means,  82  Ind.  355. 

The  judgment  is  affirmed,  at  the  costs  of  appellant 


No.  8631. 
BoWEN  ET  AL.  V.  BrAGUNIER. 
From  the  Carroll  Circuit  Court. 

L,  E,  MeBeynoldSf  J,  IT.  Got^don^  R.  N,  Lamb  and  S.  M.  Shepardf  for  ap- 
pellants. 

NiBLACK,  J. — The  controlling  <|uestions  involved  in  this  case  were  fullj 
considered  and  definitely  decided  in  the  case  of  Bowen  v.  Bragunier ^  poei,  p. 
558.  The  conclusions  reached  in  that  case  are  equally  applicable  to,  as  well 
as  decisive  of,  this  case,  the  inevitable  inference  being  that  the  proceed- 
inss  below  can  not  be  sustained. 

The  order  setting  aside  the  default  taken  against  Bragunier,  and  the 
judgment  appealed  from  in  this  case,  are,  therefore,  both  reversed,  with, 
costs,  and  the  cause  is  remanded  for  further  proceedings. 


END  OF  NOVEMBER  TERM,  1882. 


OASES. 
ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  CODRT  OF  JDDICATDRE 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1883,  IN  THE  SIXTY^EVENTH 

YEAR  OF  THE  STATE. 


No.  10,495. 

Sackett  V,  The  City  op  New  Albany  et  al. 

City. — Bestrietion  as  to  Debts. — ConstUiUwnal  Law. — Injunction. — A  city,  being* 
indebted  to  an  amount  equal  to  two  per  centum  of  its  taxable  property,, 
18,  under  article  13  of  the  State  constitution,  prohibited  from  issuing  an 
order  on  its  treasury  even  for  current  expenses,  where  there  are  no  funds 
in  the  treasury  which  may  be  applied  to  its  payment,  and  may  be  en- 
joined from  issuing  such  an  order  when  one  is  about  to  be  issued  and  no 
provision  has  been  made  for  its  payment. 

From  the  Floyd  Circuit  Court. 

8.  K.  Wolfe  and  /.  H,  Sfotsenburf/,  for  appellant. 

A.  Dowling  and  J.  V,  Kelso,  for  appellees. 

NiBLACK,  C.  J. — On  the  17th  day  of  January,  1882,  the 
city  of  New  Albany,  in  this  State,  acting  through  its  mayor^ 
entered  into  a  written  contract  with  the  Gramewell  Fire  Alarm 
Telegraph  Company  for  three  fire  alarm  strikers  and  five  sig- 
nal boxes,  to  be  completed  and  placed  in  position  by  the  1st 
day  of  April,  then  ensuing,  for  the  aggregate  sum  of  $3,326. 
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On  the  15th  day  of  April,  1882,  Charles  Sackett,  a  citizen 
and  taxpayer  of  that  city,  filed  his  complaint,  verified  by  his 
oath,  in  the  Floyd  Circuit  Court,  making  defendants  thereto 
the  said  city  of  New  Albany,  the  members  of  its  common 
•council,  its  mayor,  treasurer  and  clerk  and  said  fire  alarm 
telegraph  company,  and  allegifig  that  the  taxable  property  of 
said  city  amounted  to  the  sum  of  $6,649,465 ;  that  the  in- 
debtedness of  said  city,  at  the  time  the  contract  was  entered 
into,  had  reached  and  still  constituted  the  aggregate  sum  of 
$390,000,  being  more  than  two  per  centum  of  the  taxable 
property  of  such  city ;  that  there  was  no  money  in  the  treas- 
ury of  said  city  which  could  be  applied  in  payment  for  the 
fire  alarm  strikers  and  signal  boxes  contracted  for  as  above 
stated ;  that  said  city,  acting  through  its  common  council,  was 
threatening  to  direct  and  was  about  to  require  its  clerk  to 
draw,  and  its  mayor  to  sign,  an  order  in  writing  on  its  treas- 
urer in  favor  of  the  above  named  fire  alarm  telegraph  com- 
pany, for  the  sum  agreed  to  be  paid  for  the  fire  alarm  strikers 
and  signal  boxes ;  that  if  such  an  order  should  be  issued  it 
would  be  in  violation  of  the  thirteenth  article  of  the  constitu- 
tion  of  this  State,  and  consequently  void,  but  the  order  would 
be  liable,  nevertheless,  to  be  thrown  upon  the  market  as  an 
obligation  representing  an  indebtedness,  and  in  many  ways  to 
involve  the  city  in  litigation,  expense  and  trouble.  Wherefore 
the  plaintifi*  demanded  that  the  defendants  might  be  enjoined 
and  inhibited  from  issuing  an  order  on  the  treasurer  of  said  city 
or  other  written  obligation  on  account  of  such  fire  alarm  strikers 
and  signal  boxes,  and  all  other  appropriate  relief. 

A  temporary  restraining  order  was  accordingly  granted,  on 
the  same  day,  by  the  judge  of  the  Floyd  Circuit  Court.  At 
the  ensuing  May  term  the  defendants  moved  the  court  to  dis- 
solve the  restraining  order  upon  the  ground  that  the  complaint 
•did  not  contain  &cts  sufficient  to  entitle  the  plaintifi*  to  main-  - 
tain  such  proceedings  against  them.  They  also  demurred  to 
the  complaint  for  substantially  the  same  cause. 

The  court  took  both  the  motion  to  dissolve  the  restraining 


MAY  TERM,  1883.  475 

Sackett  r.  The  City  of  New  Albany  et  aL 

order  and  the  demurrer  to  the  coiuplaint  under  advisement, 
and,  by  agreement  of  parties,  entered  an  order  continuing  the 
restraining  order  in  force  until  otherwise  further  ordered. 

At  the  September  term  following  the  court  sustained  the 
motion  of  the  defendants  to  dissolve  the  restraining  order,  and 
made  an  order  formally  dissolving  it. 

The  plaintiff  has  appealed,  under  the  provisions  of  section 
€46  of  the  R.  S.  of  1881,  permitting  appeals  from  certain  in- 
terlocutory orders,  and  has  assigned  error  upon  the  decision 
of  the  court  dissolving  the  restraining  order  as  above  stated. 

The  thirteenth  article  of  the  Constitution,  as  adopted  on  the 
14th  day  of  March,  1881,  and  referred  to  in  the  complaint, 
Teads  as  follows : 

^'No  political  or  municipal  corporation  in  this  State  shall 
over  become  indebted,  in  any  manner  or  for  any  purpose,  to 
an  amount,  in  the  aggregate  exceeding  two  percentumon  the 
value  of  the  taxable  property  within  such  corporation,  to  be 
ascertained  by  the  last  assessment  for  State  and  county  taxes 
previous  to  the  incurring  of  such  indebtedness ;  and  all  bonds 
or  obligations,  in  excess  of  such  amount,  given  by  such  cor- 
poration, shall  be  void." 

To  this  is  added  a  proviso,  that  through  certain  proceed- 
ings, an  indebtedness  to  a  greater  amount  may  be  incurred  in 
time  of  war,  foreign  invasion,  or  other  great  public  calamity ; 
but  the  complaint  showed  affirmatively  that  the  contract  sought 
to  be  enjoined  did  not  fall  within  any  of  the  exceptions  con- 
tained within  the  proviso. 

The  controlling  question  in  this  case  is,  did  the  averments 
of  the  complaint  bring  the  indebtedness  arising  out  of  the 
oontraet  between  the  city  of  New  Albany  and  the  Gamewell 
Fire  Alarm  Telegraph  Company  within  the  inhibition  im- 
posed by  the  thirteenth  article  of  the  Constitution,  supra  f 

Counsel  for  the  appellees  admit  that  the  phraseology  of  this 
article  of  the  Constitution  is  broad  enough,  abstractly  consid- 
ored,  to  prohibit  the  several  cities  of  the  State  from  volun- 
tarily incurring  any  indebtedness,  without  reference  to  the 
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purpose  of  its  creation^  in  excess  of  two  per  centum  of  its 
taxable  property,  but  insist  that,  taking  into  consideration  the 
evils  intended  to  be  remedied  by  the  adoption  of  the  article, 
as  well  as  the  general  condition  of  the  municipal  afiairsof  the 
State  at  the  time  of  its  adoption,  its  inhibition  ought  not  to 
be  construed  as  applicable  to  debts  contracted  on  account  of 
the  current  and  ordinary  expenses  of  the  respective  munici- 
palities to  which  it  refers. 

The  State  of  Illinois  has  a  constitutional  provision  very 
similar  to  the  one  set  out  as  above,  the  only  material  differ- 
ence as  applicable  to  this  case  being  that  in  that  State  the  in- 
hibition extends  only  to  all  indebtedness  in  excess  of  five  per 
centum  of  the  taxable  property  of  the  various  municipal  cor- 
porations withi.n  its  limits.  In  the  case  of  Oity  qfSpringfidd  v. 
Edwards,  84  111.  626,  a  case  quite  analogous  to  this  in  its  essen- 
tial fiicts,  the  Supreme  Court  of  that  State  very  aptly  said : 

"  In  considering  what  construction  shall  be  given  to  a  con- 
stitution or  a  statute,  we  are  to  resort  to  the  natural  significa- 
tion of  the  words  employed,  in  the  order  and  grammatical 
arrangement  in  which  they  are  placed ;  and  if,  when  thus  re- 
garded, the  words  embody  a  definite  meaning,  which  involves 
■  no  absurdity,  and  no  contradiction  between  different  parts  of 
the  instrument,  then  such  meaning  is  the  only  one  we  are  at 
liberty  to  say  was  intended  to  be  conveyed.*' 

In  defining  what  constituted  an  indebtedness  within  the 
meaning  of  the  constitutional  provision  of  that  State,  that 
court  further  said:  "  Ifa  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay,  when  the  contingency 
occurs  the  liability  is  absolute — the  debt  exists — ^and  it  differs 
from  a  present,  unqualified  promise  to  pay,  only  in  the  marmer 
by  which  the  indebtedness  was  incurred.  And,  since  the  pur- 
pose of  the  debt  is  expressly  excluded  from  consideration,  it 
can  make  no  difference  whether  the  debtee  for  necessary  cur- 
rent expenses,  or  for  something  else.'*  •  It  was  further  held  in 
that  case  that  where  a  city  has  made  suitable  provision  for  the 
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discharge  of  an  obligation  resting  upon  it^  or  has  the  ready 
means  necessary  to  pay  a  claim  against  it^  the  issuance  of  an 
order  upon  its  treasurer  for  the  payment  of  such  obligation 
or  claim  does  not  create  such  a  debt  against  the  city  as  the 
constitutional  provision,  then  under  consideration,  was  in- 
tended to  inhibit. 

The  conclusion  then  reached,  however,  was  that  certain 
warrants  is-sued  by  the  city  of  Springfield,  exceeding  the  con- 
stitutional limit  of  indebtedness,  and  payable  at  a  future  day, 
and  contingently  as  to  interest,  when  there  were  no  funds  in 
its  treasury,  had  been  unlawfully  issued,  and  the  judgment 
below,  enjoining  the  further  issuance  of  such  warrants,  was 
affirmed.  This  case  was  approved  and  followed  by  the  later 
case  of  Law  v.  People^  87  111.  385. 

On  the  7th  day  of  August,  1873,  the  city  of  Quincy,  in  the 
State  of  Illinois,  by  an  ordinance  entered  into  a  contract  with 
Edward  Prince  for  the  erection  of  water  works  within  its  cor- 
porate limits,  agreeing  to  pay  an  annual  sum  for  the  use  of 
water  to  extinguish  fires,  and  a  further  annual  sum  for  each 
fire  hydrant  used  by  the  city. 

The  water  works  were  constructed  in  accordance  with  the 
requirements  of  the  ordinance,  and  the  terms  of  the  agree- 
ment were  mutually  observed  for  several  years,  when  the  city, 
assuming  that  the  contract  had  been  entered  into,  on  its  part, 
without  competent  authority,  declined  further  compliance  with 
terms  of  the  contract,  and  so  notified  Prince. 

This  resulted  in  a  suit  by  Prince  against  the  city  for  dam- 
ages for  a  breach  of  the  contract.  The  city  pleaded  in  bar  of 
the  action  that  at*the  time  of  the  making  of  the  contract  with 
Prince  it  was,  and  ever  since  has  continued  to  be,  indebted  in 
an  aggregate  sum  of  more  than  five  per  centum  of  the  value 
of  its  taxable  property. 

To  that  Prince  replieij  that  the  several  sums  of  money  stip- 
ulated to  be  paid  by  the  city  pertained  to  the  ordinary  ex- 
penses of  the  government  of  the  city  and  the  administration 
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of  its  municipal  affairs;  that  said  several  sums  of  monej^ 
when  taken  together  with  the  other  expenses  necessarily  in- 
ourred  in  carrying  on  the  city  government,  were  within  the 
limits  of  the  current  revenues  of  the  city.  The  court,  how- 
ever, sustained  a  demurrer  to  the  replication. 

Upon  an  appeal  the  Supreme  Court  of  Illinois  held  that 
the  demurrer  to  the  replication  was  correctly  sustained,  and 
cited  approvingly  the  cases  of  tOty  of  Spriv^fidd  v.  Edwards,, 
supra;  and  of  Law  v.  People,  supra;  Prvioe  v.  City  of  Quiney, 
105  111.  138.     See,  also,  Prince  v.  City  of  Qiiincy,  106  111.  21 5^ 

The  State  of  Iowa  has  also  a  constitutional  provision,  limit- 
ing the  indebtedness  of  its  municipal  corporations  to  an 
amount  not  exceeding  five  per  centum  of  their  taxable  prop- 
erty, and  declaring,  as  does  the  similar  provision  in  Illinois, 
that  no  municipal  corporation  shall  be  allowed  to  become  in* 
debted  in  any  greater  aggregate  amount  in  any  manner  or  for 
any  purpose. 

In  the  case  of  Grant  v.  City  of  Davenport,  36  Iowa,  396, 
the  Supreme  Court  of  Iowa,  in  commenting  upon  the  consti- 
tutional provision  of  that  State  above  referred  to,  said :  "  We 
are  not,  by  any  means,  inclined  to  limit  or  restrain  the  mean- 
ing of  the  word  '  indebtedness,'  as  there  used,  so  as  to  confine 
it  to  debts  evidenced  by  bond  or  those  which  are  due  simply, 
but  rather  to  give  to  the  word  its  fair  and  legitimate  mean- 
ing and  general  acceptation.'' 

This  rule  of  interpretation,  as  applicable  to  that  provision, 
was  quoted  with  approval  in  the  subsequent  case  of  Frendi  v. 
City  of  Burlington,  42  Iowa,  614,  to  which  the  court,  in  that  case, 
added  that  '^  If  the  indebtedness  is  created  for  any  purpose,  it 
is  within  the  constitutional  inhibition." 

The  Supreme  Court  of  Iowa  have  ruled  upon  questions 
arising  under  the  same  constitutional  provision,  in  a  consid- 
erable number  of  other  cases,  and,  taking  all  the  cases  in  that 
State  bearing  upon  that  provision  together,  and  considering 
what  was  really  decided  in  each  particular  case,  they  sustain 
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the  definition  and  interpretation  given  as  well  as  the  conclu- 
sion reached  in  the  case  of  GUy  of  Springfield  v.  Edwards^ 
supra,  to  which  reference  has  been  made  as  above.  Dively  v. 
City  of  Cedar  Falls,  27  Iowa,  227 ;  Scott  v.  City  of  Davenport, 
34  Iowa,  208 ;  Nat'l  fitaU  Bank  v.  Lid.  DisL,  39  Iowa,  490  ; 
McPherson  v.  Foster,  43  Iowa,  48 ;  Mosher  v.  Ind,  School  Dist., 
44  Iowa,  122  ;  City  of  Council  Bluffs  v.  Stewart,  51  Iowa,  385  ; 
Dillon  Mun.  Corp.  (3d  ed.),  sections  130-135;  old  sections 
86-88. 

If  we  were  considering  this  case  as  one  of  first  impression 
in  all  respects,  and  hence  independently  of  the  cases  cited 
and  of  all  other  authorities  having  any  special  application  to 
it,  we  would  feel  it  to  be  our  duty  to  hold  that  all  indebted- 
ness voluntarily  created  by  the  city  of  New  Albany,  for  any 
purpose,  in  excess  of  two  per  centum  on  its  taxable  property^ 
fiills  within  the  inhibition  of  the  thirteenth  article  of  our  con- 
stitution. By  "  indebtedness,''  in  this  connection,  we  mean 
an  agreement  of  some  kind  by  the  city  to  pay  money  where 
no  suitable  provision  has  been  made  for  the  prompt  discharge 
of  the  obligation  imposed  by  the  agreement.  It  was  obviously 
the  intention  of  the  Legislature  in  submitting,  and  of  the 
people  in  adopting,  the  thirteenth  article  of  the  constitution, 
to  arbitrarily  restrict  the  power  of  municipal  corporations  to 
contract  debts  to  a  limited  per  centum  of  their  taxable  prop- 
erty, and  to- require,  when  that  limit  of  indebtedness  has  been 
reached,  that  such  corporations  shall  be  prepared  to  pay  for 
whatever  of  value  they  may  obtain,  without  the  incurrence  of 
any  further  indebtedness  for  any  purpose  whatever.  In  this 
view  the  allegation  of  the  complaint,  that  there  was  no  money 
in  the  treasury  of  the  city  of  New  Albany  which  could  be  ap- 
plied to  the  payment  of  the  claim  of  the  fire  alarm  telegraph 
company,  was  a  material  and  pivotal  allegation  in  this  pro- 
ceeding. The  necessary  inference  from  that  allegation  was, 
that,  if  an  order  should  be  issued  on  the  treasurer  of  the  city 
for  the  payment  of  that  claim,  it  would  become  simply  a  debt 
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due  from  the  city  to  be  thereafter  provided  for,  if  ever  paid, 
and  which  could  be  made  to  draw  interest  by  being  presented 
to^  and  properly  endorsed  and  registered  by,  the  city  treasurer. 
R.  S.  1881,  sec.  3081. 

It  is  further  insisted  by  the  appellees  that  other  remedies 
were  open  to  the  appellant,  and  that  for  that  reason,  if  for  no 
other,  the  iacts  alleged  did  not  make  a  case  for  a  restraining 
order  against  them.  In  their  assumption  of  that  position  the 
appellees  are  not  supported  by  the  authorities.  On  the  con- 
trary, the  weight  of  authority  is  overwhelmingly  against  the 
position  they  thus  seek  to  maintain.  In  a  case  like  this  no 
other  remedy  would  be  so  apt,  comprehensive  and  complete 
as  a  suit  to  restrain  the  municipal  authorities  from  transcend- 
ing the  limitations  placed  upon  them  by  the  organic  law  of 
the  State,  and  thus  possibly  involving  embarrassing,  if  not 
harassing  complications.  Dillon  Munic.  Corp.,  sec.  914,  d 
seq,;  GUy  of  New  London  v.  Brainard,  22  Conn.  662 ;  Webder 
V.  Tovm  of  Sarwinton,  32  Conn.  131 ;  Cotton  v.  Hanchdi,  13 
111.  615 ;  Barr  v.  Deniaton,  19  N.  H.  170 ;  Mayor,  de.,  v.  GiU, 
31  Md.  375;  MerriU  v.  Plainfidd,  45  N.  H.  126;  Boberta  v. 
Mayor,  dc.,  5  Abb.  Pr.  41. 

The  &cts  averred  in  the  complaint  presented  what  appears 
to  us  to  have  been  a  good  prima  fojuvt  case  for  a  restraining 
order  against  the  appellees.  We  can  not,  therefore,  escape 
the  conclusion  that  the  court  erred  in  dissolving  the  temporary 
restraining  order  without  cause  shown,  or  hearing  the  cause 
upon  its  merits. 

The  j  udgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

HowK,  J.,  was  absent  when  this  cause  was  considered. 
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COFARTNEBSHIP. — Dissolulum  by  Death. —  Survwing  Boainer. — Administratcr 
of  Deeeaaed  Partner. — Demand  for  Settlement. — OomplainL — Where  a  copart- 
nership is  dissolved  hy  the  death  of  a  member  of  the  firm,  the  law  in- 
yests  the  sorviving  partner  with  the  exclusive  right  of  possession  and 
management  of  the  assets  of  the  partnership,  for  the  purpose  of  closing 
up  and  settling  the  firm's  business ;  and  the  surviving  partner  is  not 
liable  to  an  action  by  the  personal  representative  of  the  deceased  part- 
ner in  snch  case,  as  a  general  rule,  until  demand  is  made  for  a  settle- 
ment and  refused,  and  where  a  demand  is  necessary  it  should  be  averred 
in  the  complaint. 

Same. — OomplainL — Where,  however,  the  complaint  shows  that  the  debts 
of  the  partnership  are  all  paid,  and  that  the  only  remaining  assets  of  the 
firm  are  the  unsettled  individual  accounts  of  the  partners,  and  states  the 
nature  and  extent  of  the  defendant's  indebtedness  to  the  plaintiff,  on 
account  of  the  firm's  transactions,  an  averment  of  a  demand  before  suit 
brought  is  not  necessary  to  the  sufficiency  of  the  complaint. 

Pleading. — Relief  Demanded. — Demurrer. — Where  the  complaint  shows 
that  the  plaintiff  is  entitled  to  some  relief,  it  will  not  be  held  bad  on  de- 
murrer merely  because  it  demands  relief  to  which  he  is  not  entitled. 

JSviDENCE. — Transcript  of  Judgment. — Oertifieate  of  Qerk, — The  transcript  of 
a  judgment,  if  otherwise  competent  evidence,  is  not  objectionable,  and 
can  not  be  excluded,  merely  because  it  is  certified  by  the  proper  clerk  to 
be  a  *'full,  true  and  correct,"  instead  of  a  ''true  and  complete,"  copy  of 
the  judgment. 

Sake. — Competency  of  TranseripL — Copies  (^Pleadings. — Where  the  transcript 
of  a  judgment  is  otherwise  competent  evidence,  it  can  not  be  excluded 
solely  on  the  ground  that  it  does  not  contain  copies  of  all  the  pleadings 
and  proceedings  in  the  cause. 

Same. — Signature  of  Judge, — Presumption, — Where  the  transcript  of  a  judg- 
ment is  duly  authenticated  by  the  proper  clerk,  it  can  not  be  excluded 
as  incompetent  evidence  merely  because  it  fails  to  show  that  the  entry 
of  the  judgment  was  signed  by  the  judge  of  the  court ;  for,  in  such  case, 
the  presumption  is  that  the  proceedings  were  regular,  and  that  the  judge 
discharged  his  duty  by  signing  the  record. 

Same. —  OrigincU  Pleadings. —  Ideniifioation, —  Where  a  certified  copy  of  a 
record  or  pleading  is  competent  evidence,  the  original  record  or  plead- 
ing, when  properly  identified,  is  also  competent  evidence. 

From  the  Noble  Circuit  Court. 
Vol.  88.— 31 
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A.  A.  Ghapin,  L,  W.  WelJcer  and  Campbell,  for  ap- 
pellant. 

/,  H.  Baker  and  /.  A,  S.  JIUchelly  for  appellee. 

HowK,  J. — This  suit  was  commenced  by  the  appellee  agai  nst 
the  appellant  and  one  Joseph  Harris^  in  the  Elkhart  Circuit 
Court.  Afterwards,  upon  the  appellant's  application,  the 
venue  of  the  cause  was  changed  to  the  court  below.  There 
the  death  of  the  defendant  Joseph  Harris  was  suggested,  and^ 
after  such  suggestion,  the  record  contains  the  following  re- 
cital :  '^  Thereupon  appears  in  open  court  the  defendant  John 
Anderson,  and  consents  that  the  administrator  of  Joseph 
Harris,  deceased,  need  not  be  made  a  party,  and  that  the  trial 
shall  proceed  just  as  though  he,  the  said  administrator^  was 
in  court." 

The  cause  was  put  at  issue  and  tried  by  the  court ;  and,  at 
the  request  of  the  parties,  the  court  made  a  special  finding  of 
the  facts  and  stated  its  conclusions  of  law  thereon,  in  favor 
of  appellee  and  against  the  appellant.  Over  the  appellant's* 
motion  for  a  new  trial,  and  his  exception  to  the  court's  con- 
clusion of  law,  the  court  rendered  judgment  thereon  for  the 
appellee,  to  which  the  appellant  excepted. 

The  first  error  complained  of  in  argument  by  the  appellant's^ 
counsel  is  the  overruling  of  a  demurrer,  for  the  want  of  suffi- 
cient facts,  to  appellee's  complaint.'  In  his  complaint  the  ap- 
pellee alleged  in  substance,  that  on  the  14th  day  of  March^ 
1876,  he  entered  into  an  agreement  of  copartnership  with  the 
appellant  and  Joseph  Harris ;  that  prior  to  •  that  date  appel- 
lant and  Harris  had  entered  into  a  written  contract  with  John 
W.  and  Samuel  Stettler,  by  the  terms  of  which,  in  considera- 
tion that  the  Stettlcrs  bound  themselves  to  convey  to  appel- 
lant and  Harris  an  undivided  two-thirds  interest  in  certain 
real  estate,  together  with  the  easements  and  water  rights^ 
thereto  appurtenant,  appellant  and  Harris  covenanted  and 
agreed  to  erect  on  such  real  estate,  and  put  in  operation,  a 
certain  grist  and  flouring  mill;  that  on  the  day  aforesaid  ap- 
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pellee  became  a  partner  with  the  appellant  and  Harris  in  said 
enterprise,  it  being  further  agreed  that  when  the  mill  was 
completed  they  would  prosecute  the  milling  business  together ; 
that  by  the  terms  of  the  partnership  agreement  each  one  was 
to  furnish  one-third  of  the  cost  of  erecting  the  mill  and  mak- 
ing the  improvements  required  by  the  contract,  and  contribute 
one-third  of  the  expenses  of  conducting  the  business,  and  share 
the  profits  and  losses  equally ;  that  the  partnership  contini^ed 
under  the  firm  name  of  Anderson,  Harris  &  Co.,  until  May 
30th,  1877,  when  the  firm  was  dissolved  by  the  appellant  sell- 
ing his  interest  in  the  firm  business,  assets  and  property  to 
the  said  Harris;  that  afterwards,  on  August  9th,  1877,  the 
appellee  and  Harris  purchased  the  interest  of  the  Stettlers  in 
said  real  estate  and  its  appurtenances,  and  received  from  them 
a  warranty  deed  therefor;  and  that  afterwards,  on  October 
15th,  1877,  Harris  having  no  interest  in  fact  in  such  property, 
the  appellee  received  from  him  a  conveyance  of  his  interest 
in  the  real  estate,  and  the  surrender  of  his  interest  in  and  the 
possession  of  the  property,  and  the  same  was  then  owned  by 
appellee  in  his  own  right,  and  the  firm  was  dissolved. 

The  appellee  further  averred  that  the  debts  of  the  firm  of 
Anderson,  Harris  &  Co.  were  all  paid,  and  all  the  partner- 
ship assets  which  remained  were  the  unsettled  individual  ac- 
counts of  the  partners ;  that,  during  the  partnership  of  An- 
derson, Harris  &  Co.,  the  appellee  contributed  in  work  and  . 
labor  in  the  erection  of  the  mill,  and  in  produce  and  money 
in  prosecuting  the  business  and  paying  the  firm  debts,  the  sum 
of  $12,856.56,  a  particular  account  of  which  was  thereto  at- 
tached, for  which  sum  he  was  entitled  to  credit  on  partner- 
ship account;  that  appeljee  drew  out  of  the  firm  the  sum  of 
$420.93,  a  particular  account  of  which  was  thereto  attached, 
with  which  sum  he  was  properly  chargeable  on  partnership 
account ;  that,  during  the  continuance  of  the  partnership  busi- 
ness, the  appellant  contributed  in  work  and  labor  and  money 
the  sum  of  $2,565.94,  a  particular  account  of  which  was 
thereto  attached,  for  which  sum  he  was  entitled  to  credit  on 
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partnership  account ;  and  that  he  also  drew  out,  and  was  prop- 
erly chargeable  on  partnership  account  with,  the  sum  of 
$128.77,  a  particular  account  of  which  was  thereto  attached ; 
and  that  the  said  Harris  contributed,  in  work  and  money,  the 
sum  of  $1,633.81,  and  drew  out  and  was  chargeable  with  the 
8um  of  $2,443.61,  a  particular  account  of  which  was  thereto 
attached. 

The  appellee  further  alleged  that  there  was  due  him  from 
the  appellant,  on  a  final  settlement  of  partnership  accounts, 
the  sum  of  $2,600,  and  from  the  said  Harris  the  sum  of  $5,- 
600,  for  which  sums  he  held  an  equitable  lien  against  the  in- 
terest which  each  of  the  said  partners  had  in  the  partnership 
property  at  the  time  of  the  dissolution  of  the  firm  of  Ander- 
son, Harris  &  Co. ;  that,  on  the  —  day  of ,  187-,  the 

said  Harris  executed  to  the  appellant  a  mortgage  on  the  un- 
divided two-ninths  of  said  real  estate  and  its  appurtenances,  to 
secure  an  individual  debt  of  Harris  to  appellant,  which  mort- 
gage was  duly  recorded ;  but  the  appellee  averred  that  the 
mortgage  was  subject  to  his  equitable  lien  on  such  property 
to  secure  to  him  the  payment  of  the  sums  so  owing  to  him  by 

the  appellant  and  Harris;' that,  on  the  — day  of ,  187-, 

the  appellant  commenced  suit  in  the  Elkhart  Circuit  Court 
to  foreclose  his  mortgage,  to  which  suit  the  appellee  was  made 
a  party ;  that,  on  issues  duly  made  between  the  appellant  and 
appellee,  it  was  adjudged  and  decreed  by  the  court  that  the 
appellee's  lien  for  any  balance  which  might  be  found  due  him 
on  the  final  settlement  of  their  partnership  accounts  was  a 
prior  lien  to  the  lien  of  appellant's  mortgage,  and  such  judg- 
ment and  decree  remained  in  full  force,  unreversed  and  un- 
appealed  from ;  that,  at  the  date  of  6uch  decree,  the  partner- 
ship business  was  not  fully  settled,  the  amount  of  such  lien 
could  not  be  determined,  and,  by  reason  thereof,  the  amount 
of  appellee's  lien  was  not  fixed  in  such  decree;  and  that  the 
partnership  business  had  since  been  fully  settled.  Wherefore 
appellee  prayed  judgment  against  the  appellant  for  $10,000, 
and  against  Harris  for  $10,000,  and  for  a  decsee  adjudging 
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that  the  amount  of  appellee's  lien  should  be  prior  to  the  lica 
of  appellant's  mortgage,  and  for  an  order  for  the  sale  of  the 
interest  of  the  appellant  and  Harris  in  said  real  estate,  and 
for  all  other  proper  relief. 

The  first  objection  urged  to  the  complaint  is  that  it  contains 
"no  averment  of  any  demand  for  a  settlement  before  suit 
brought."  Counsel  insist,  on  behalf  of  the  appellant,  that 
appellee  has  failed  to  state  a  cause  of  action  in  his  complaint,, 
because  he  did  not  allege  therein  that  before  suit  brought  he 
had  demanded  a  settlement  of  the  partnership  affairs.  la 
support  of  their  position  counsel  cite  the  cases  of  Skillen  v. 
JoneSy  44  Ind.  136,  and  Krutz  v.  Graig,  53  Ind.  661.  In 
each  of  these  cases  suit  was  brought  by  the  administrator  of 
a  deceased  partner  against  the  surviving  partner  to  recover 
the  value  of  the  decedent's  share  of  the  assets  of  the  partner- 
ship ;  and  it  was  held,  and  correctly  so  we  think,  that  the 
complaint  must  show,  in  such  a  case,  either  a  demand  made 
or  a  sufficient  excuse  for  not  making  such  demand,  before  the 
commencement  of  the  action.  Where  a  partnership  is  dis- 
solved by  the  death  of  a  member  of  the  firm,  the  law  invests 
the  surviving  partner  with  the  exclusive  right  of  possession 
and  management  of  the  entire  assets  and  property  of  the  part- 
nership, for  the  purpose  of  settling  and  closing  up  the  firm's 
business.  The  administrator  of  the  deceased  partner  has  no 
claim  upon  the  specific  property  or  assets  of  the  firm,  as  such  ; 
but  he  has  the  right  to  have  an  honest  and  efficient  settlement 
of  the  partnership  business,  and  the  share  of  his  decedent  m 
such  property  correctly  ascertained,  and  faithfully  accounted 
for  and  paid  over  to  him,  without  unreasonable  delay.  But 
in  suoh  case  the  surviving  partner  is  not  liable  to  an  action 
by  the  administrator,  as  a  general  rule,  until  demand  has  bee» 
made  for  a  settlement  and  refused ;  and  where  such  demand 
is  necessary  it  should  be  averred  in  the  complaint. 

We  are  of  opinion,  however,  that  the  rule  declared  in  the 
cases  cited  has  no  ap})lication  to  the  case  made  by  the  aver- 
ments of  appellee's  complaint.     In  those  cases  the  assets  of 
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the  partnership  were  the  matter  in  controversy,  and  the  suits 
were  brought  to  recover  the  shares  of  deceased  partners  in 
such  assets;  while,  in  the  case  at  bar,  the  assets  of  the  part- 
nership are  not  involved  and  have  no  possible  connection 
with  the  appellee's  cause  of  action.  It  is  clear,  therefore, 
that  the  authorities  relied  upon  by  the  appellant's  counsel  are 
not  in  point  upon  the  question  of  the  sufficiency  of  appellee's 
complaint.     Dale  v.  Thomas,  67  Ind.  670. 

In  his  complaint  the  appellee  averred  that  the  debts  of  the 
partnership  were  all  paid,  and  that  the  only  remaining  assets 
of  the  firm  were  the  unsettled  individual  accounts  of  the  part- 
ners ;  and  he  also  stated,  clearly  and  explicitly,  the  nature 
and  extent  of  the  firm's  indebtedness  to  him,  the  proportions 
of  such  indebtedness  to  be  borne  bv  the  several  members  of 
the  firm,  and  the  specific  amount  thereof  each  of  the  other 
members  of  the  firm  was  liable  for  to  him.  This,  we  think, 
was  sufficient,  without  an  averment  of  demand  before  suit 
brought. 

Appellant's  counsel  also  claim  that  the  complaint  was  bad 
on  the  demurrer  thereto,  because  it  appeared  therefrom  "that 
the  appellee,  at  the  time  of  bringing  the  action,  had  acquired 
the  several  interests  of  the  other  members  of  the  firm,  and 
was,  at  that  very  time,  in  the  possession  and  enjoyment  of  the 
property  of  the  firm."  Counsel  say :  "  By  acquiring  the  sole 
ownership  of  the  property,  appellee's  equitable  lien  became 
merged  in  the  fee  simple,  and,  unless  there  was  some  express 
agreement  upon  the  part  of  his  copartners  to  pay  any  defi- 
ciency, it  must  be  deemed  to  be  Satisfied  by  the  property  itself." 
This  argument  of  counsel  does  not  meet  the  entire  case  made 
by  appellee's  complaint,  but  only  so  much  thereof  as  sought 
a  decree  giving  his  equitable  lien  priority  over  the  lien  of  the 
mortgage  executed  by  Harris  to  the  appellant.  It  is  certain, 
we  think,  that  this  question  is  not  presented  here  by  the  rul- 
ing below  on  appellant's  demurrer  to  the  complaint.  For, 
whether  the  appellee  was  or  was  not  entitled  to  a  decree  giv- 
ing his  equitable  lien  priority  over  the  appellant's  mortgage. 
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the  complaint  clearly  showed  by  its  allegations  of  fact  that 
appellant  was  indebted  to  the  appellee  in  a  certain  sum  of 
money  on  a  certain  account.  The  complaint  was  sufficient, 
therefore,  to  withstand  the  demurrer  thereto  for  the  want  of 
&cts,  even  though  it  iailed  to  show  that  appellee  was  entitled 
to  all  the  relief  denianded.  Teal  v.  Spangler,  72  Ind.  380 ; 
Deeker  v.  Oilbert,  80  Ind.  107 ;  Boyd  v.  Olvey,  82  Ind.  294 ; 
Marquess  v.  LaBaw,  82  Ind.  550. 

Our  conclusion  is  that  the  court  did  not  err  in  overruling 
appellant's  demurrer  to  appellee's  complaint. 

The  next  error  relied  upon  by  the  appellant's  counsel  for 
the  reversal  of  the  judgment  below  is  the  overruling  of  the 
motion  for  a  new  trial.  In  this  motion  the  following  causes 
^ere  assigned  for  such  new  trial : 

1.  Error  of  the  court  in  admitting  in  evidence  the  copy  of 
a  judgment  and  decree  of  the  Elkhart  Circuit  Court,  in  an 
action  wherein  the  appellant  was  plaintiff  and  the  appellee 
and  others  were  defendants ; 

2.  Error  of  the  court  in  admitting  in  evidence,  over  the 
appellant's  objections,  the  original  pleadings  in  said  cause  from 
the  Elkhart  Circuit  Court; 

3.  The  finding  of  the  court  was  contrary  to  law ; 

4.  The  finding  of  the  court  was  contrary  to  the  evidence; 

5.  The  damages  were  excessive ;  and, 

^.  The  finding  was  not  sustained  by  sufficient  evidence. 

To  appellee's  complaint  the  appellant  answered  in  three 
paragraphs,  of  which  the  first  was  a  general  denial.  In  the 
second  paragraph  of  his  answer  the  appellant  alleged,  in  sub- 
stance, that,  on  the  —  day  of ,  18 — ,  he  sold  and  as- 
signed all  his  interest  in  and  to  all  outstanding  claims  due  to 
the  firm  of  Anderson,  Harris  <&  Co.,  consisting  of  notes  and 
accounts,  and  all  of  his  interest  in  the  personal  property  be- 
longing to  said  partnership,  to  Joseph  Harris  and  the  appel- 
lee ;  that  appellant  further  agreed  that  John  W.  and  Samuel 
Stettler  should  convey  directly  to  appellee  and  Joseph  Harris 
the  real  estate  on  which  the  mill  was  situated,  which  was  done 
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accordingly,  and  the  appellee  and  Harris  became  the  owners: 
thereof  in  fee  simple,  by  warranty  deed  from  the  Stettlers,  with 
all  the  appurtenances  thereto  belonging;  that,  at  the  time  or 
such  conveyance,  it  was  agree^lby  and  between  appellee  Harria 
and  appellant,  that  appellee  and  Harris  would  assume  and 
pay  all  debts  of  the  firm  of  Anderson,  Harris  <&  Co.,  includ- 
ing the  identical  debts  mentioned  in  appellee's  complaint^ 
that  at  the  time  of  such  sale  the  claims  stated  in  such  com- 
plaint were  to  be  paid  by  appellee  and  Harris,  and  the  ap- 
pellant was  to  be  fully  discharged  and  released  therefrom  p 
that  the  claim  for  wheat,  mentioned  in  the  complaint,  is  for 
wheat  purchased  by  appellee  and  by  him  put  into  the  mill 
and  ground  into  flour,  and  appellee  took  such  flour  and  sold 
the  same,  and  converted  the  proceeds  of  the  sale  to  iiis  own 
use,  and  appellant  had  nothing  whatever  to  do  with  the  same^ 
and  never  received  any  of  the  proceeds  thereof,  and  was  not 
chargeable  therewith;    and  he  denied  that  any  decree  wa» 
rendered  upon  any  valid  issue  in  the  foreclosure  suit,  that  ap- 
pellee held  a  lien  on  said  property,  as  averred  in  the  com- 
plaint.    Wherefore,  etc. 

In  the  third  paragraph  of  his  answer  the  appellant  said 

that,  on  the  —  day  of  — ,  18 — ,  the  said  Joseph  Harris 

sold  and  conveyed  unto  appellee  all  his  interest  in  and  to  the 
firm's  mill  property  and  premises;  that,  at  that  time,  it  was 
understood  and  agreed  by  and  between  the  parties,  that  ap- 
pellee was  to  pay  all  debts  of  the  firm  of  Anderson,  Harris 
&  Co.,  including  the  identical  claims  in  the  complaint  men- 
tioned, and  that  Harris  and  the  appellant  were  to  be  fully  re- 
leased and  discharged  therefrom ;  that  appellee  was  to  have 
all  grain  on  hand  and  was  to  pay  for  the  same,  as  well  as  all 
debts  contracted  and  incurred  in  the  erection  and  building  of 
said  mill  and  in  the  running  and  repairs  thereof. 

To  these  special  paragraphs  of  answer  the  appellee  replied 
in  two  paragraphs.     The  first  was  a  general  denial.     In  his 

second  reply  the  appellee  admitted  that,  on  the  —  day  of ,. 

187-,  the  appellant  sold  and  assigned  all  his  interest  in  the 
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partnership  property  to  Joseph  Harris,  and  he  said  that  to  se- 
cure the  payment  of  the  price  agreed  to  be  paid  for  such  in- 
teresty  the  said  Harris  executed  a  mortgage  to  appellant  upon 
the  undivided  two-ninths  of  the  real  estate  theretofore  owned 
by  the  firm ;  that  afterwards,  when  the  mortgage  debt  of  Hai*^ 
ris  to  appellant  became  due,  to  wit,  on  the  5th  day  of  March,. 
1878,  the  appellant  commenced  an  action  in  the  Elkhart  Cir- 
cuit court  to  foreclose  such  mortgage ;  that  appellee  was  made 
a  defendant  in  such  action,  to  answer  as  to  any  interest  be 
might  have  or  claim  in  and  to  such  partnership  real  estate  so 
mortgaged ;  that,  upon  issues  duly  made  in  such  action,  it  then 
became  a  question  between  appellee  and  appellant,  whether  or 
not  the  appellee  assumed  the  payment  of  said  partnership 
debts,  and  whether  or  not  the  appellee  was  entitled  to  hold 
an  equitable  lien  on  the  partnership  real  estate  for  any  in- 
debtedness due  him  from  appellant,  and  it  also  became  a  ques- 
tion in  said  cause  whether,  at  the  time  appellee  purchased  the 
interest  of  said  Harris,  he  assumed  the  payment  of  the  debt» 
of  the  firm  of  Anderson,  Harris  &  Co. ;  and  the  appellee 
averred  that,  by  the  consideration  and  judgment  of  the  Elk- 
hart Circuit  Court,  then  duly  had  and  rendered  at  its  May 
term,  1878,  it  was  adjudged  and  decreed  that  the  appellee  had 
not  assumed  the  payment  of  said  debts,  and  that  he  was  en- 
titled to  hold  a  lien  on  the  partnership  real  estate  for  the  bal- 
ance due  him,  as  the  same  might  be  made  to  appear  on  final 
settlement  of  their  accounts,  which  judgment  remained  in 
full  force.  Wherefore  appellee  said  that  appellant  was  es- 
topped from  again  litigating  said  questions. 

With  this  statement  of  the  case,  as  made  by  the  pleadings 
of  the  parties,  we  proceed  now  to  the  consideration  and  deci- 
sion of  the  questions  presented  and  discussed  by  counsel,  and 
arising  under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial.  We  may  premise  that  the  evidence 
adduced  upon  the  trial  of  the  cause  is  not  found  in  the  tran- 
script of  the  record.  There  is  a  bill  of  exceptions  in  the 
record  which  purports  to  contain  some  evidence  introduced 
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on  the  trial,  and  some  rulings  of  the  court  in  relation  thereto ; 
but  the  bill  shows  upon  its  face  that  it  does  not  contain  *^  all 
the  evidence  given  in  the  cause." 

The  appellant's  counsel  claim  that  the  trial  court  erred  in 
admitting  in  evidence  a  certified  copy  of  the  order-book  entry 
of  the  judgment  and  decree  of  the  Elkhart  Circuit  Court,  in 
the  appellant's  foreclosure  suit  agaiust  Joseph  Harris  and 
others.  Appellant's  first  objection  to  the  admission  in  evi- 
dence of  the  copy  of  the  judgment  and  decree  was  that  it  was 
not  certified  by  the  clerk  of  the  court,  in  conformity  with  the 
requirements  of  the  statute.  It  is  provided  by  law  that  copies 
of  records  shall  be  proved  or  admitted  as  legal  evidence  by 
the  attestation  of  the  keeper  of  such  records  that  the  same  are 
^*tru3  and  complete"  copies  thereof.  Civil  Code  1852,  sec. 
283 ;  sec.  462,  R.  S.  1881.  Thecopy  given  in  evidence  by  appel- 
lee in  this  case  was  certified  by  the  proper  clerk  to  be  a  "  full, 
true  and  correct "  copy ;  and  this,  we  think,  was  in  substan- 
tial compliance  with  the  statute.  We  do  not  regard  the  words 
^'true  and  complete  "  as  technical ;  and  the  words  "full,  trae 
and  correct "  are  certainly  equivalent  in  meaning  to  the  words 
of  the  statute. 

Appellant  also  objected  to  the  admission  in  evidence  of  the 
copy  of  the  judgment  and  decree,  because  such  copy  did  not 
oontain  copies  of  all  the  pleadings  and  proceedings  in  such 
foreclosure  suit.  We  do  not  think  this  objection  is  well  taken. 
The  certified  copy  was  competent  evidence  of  all  it  contained^ 
and  nothing  more.  It  might  be  true  that  if  the  other  pro- 
ceedings of  the  court  and  the  pleadings  in  the  cause  were  not 
supplied  and  given  in  evidence  the  mere  copy  of  the  judgment 
and  decree  would  not  be  sufficient  evidence,  but  it  would  be 
none  the  less  competent  as  evidence  for  whatever  it  might  be 
worth.  Oale  v.  Parks,  58  Ind.  117.  The  other  proceedings 
and  pleadings  in  the  cause  may  have  been  supplied  by  other 
•competent  evidence,  and,  as  the  contrary  is  not  shown  by  the 
record,  we  would  be  bound  to  presume,  if  necessary,  in  aid  of 
the  judgment  below,  that  such  other  evidence  was  introduced. 
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The  only  other  objection  to  the  ruling  of  the  court  admit- 
ting in  evidence  the  certified  copy  of  the  judgment  is  that  it 
did  not  appear  that  the  judge  of  the  Elkhart  Circuit  Court 
had  ever  signed  the  entry  of  such  judgment.  In  section  22 
of  the  act  of  June  Ist,  1852,  providing  for  the  organization 
of  circuit  courts,  etc.  (2  R.  S.  1876,  p.  10;  sec.  1330,  R.  8. 
1881),  it  was  and  is  provided  that  no  process  shall  issue  on 
any  judgment  or  decree  of  the  court  until  it  shall  have  been 
publicly  read  in  open  court  and  signed  by  the  judge.  It  does 
not  follow,  however,  from  this  provision,  that  the  judgment 
is  invalid,  or  that  a  certified  copy  thereof  is  not  competent 
evidence,  because  it  does  not  appear  or  is  not  shown  that  the 
€ntry  of  such  judgment  has  been  signed  by  the  proper  judge. 
This  precise  question  was  before  this  court  in  Adams  v.  Lee^ 
82  Ind.  587.  In  that  case  it  was  contended  that  the  trial 
court  had  erred  in  admitting  in  evidence  a  transcript  of  a 
judgment,  because  it  did  not  appear  that  the  proceedings  had 
been  signed  by  the  judge  of  the  court  in  which  the  judgment 
was  rendered.  This  court  said :  "  Where  a  transcript  of  a 
judicial  record  of  a  court  of  general  jurisdiction,  is  properly 
<^rtified  by  the  authorized  officer,  the  presumption  is  that  the 
proceedings  were  regular,  and  that  the  judge  discharged  his 
duty  by  signing  the  record  at  the  close  of  the  day's  proceed- 
ings. This  is  plainly  so  upon  principle,  and  is  expressly  de- 
clared to  be  the  law  in  SeoU  v.  Millard,  10  Ind.  158.^' 

Our  conclusion  is  that  there  is  no  error  in  the  admission  in 
-evidence,  over  the  appellant's  objections,  of  the  certified  copy 
of  the  entry  of  judgment,  available  for  the  reversal  of  the 
Judgment  below  in  the  case  at  bar. 

On  the  trial  of  this  cause  the  appellee  introduced  J.  A.  S. 
Mitchell,  Esq.,  as  a  witness  in  his  behalf,  who  testified,  sub- 
stantially, as  follows :  "  The  papers  I  now  here  produce,  as 
eounsel  for  plaintiff,  are  the  original  complaint,  cross  com- 
plaint, answers  and  replies,  in  the  cause  in  which  the  judg- 
ment and  decree,  just  read  in  evidence,  were  rendered ;  I  pro- 
cured them  from  the  office  of  the  clerk  of  the  £lkhart  Circuit 
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Court;  I  was  counsel  for  said  James  G.  Ackerman  in  said 
cause^  and  wrote  his  cross  complaint  and  answer  therein,  and 
am  able  to  and  do  identify  these  papers  as  the  original  plead- 
ings in  said  cause,  and  the  pleadings  upon  which  said  decree 
was  rendered ;  and  I  also  identify  and  testify  that  the  copy 
of  the  record,  just  read  in  evidence,  is  a  copy  of  the  original 
decree  rendered  by  the  Elkhart  Circuit  Court;  but  I  have 
never  compared  this  copy  with  the  original  record  of  said  judg- 
ment and  decree,  so  as  to  testify  that  it  is  an  examined  copy." 

Upon  the  foregoing  testimony,  and  "no  other  evidence  tc> 
identify  said  papers  or  said  record,^'  the  appellee  offered,  and 
the  court,  over  appellant's  objections  and  exceptions,  admitted 
such  original  pleadings  in  evidence. 

Appellant's  counsel  earnestly  insist  that  the  trial  court  erred 
in  the  admission  of  these  pleadings  in  evidence.  The  objec- 
tions urged  to  the  evidence  were  that  the  pleadings  belonged 
to  the  files  of  the  Elkhart  Circuit  Court,  and  could  not  be  used 
as  evidence  in  any  other  court;  and  that  it  was  not  compe- 
tent to  prove  a  record  by  introducing  a  certified  copy  of  the 
decree  and  the  original  pleadings,  but,  if  the  original  plead- 
ings were  introduced,  the  original  record  entries  must  also  be 
introduced.  We  do  not  think  that  either  of  these  objections 
to  the  offered  evidence  was  well  taken.  If  the  pleadings  in 
question  were  or  would  have  been  competent  evidence  in  the 
Elkhart  Circuit  Court,  about  which  a  doubt,  even,  is  not  sug- 
gested, we  can  not  conceive  of  any  good  reason  why  they 
should  not  have  been  equally  competent  in  the  court  below. 
Possibly,  it  might  be  more  difficult  to  identify  the  pleadings 
in  the  latter  than  in  the  former  court ;  but,  when  once  iden- 
tified, their  competency  as  evidence  could  hardly  depend  upon 
the  court  or  locality  in  which  they  were  offered.  If  a  certi- 
fied copy  of  a  record  or  pleading  is  competent  evidence,  the 
original  record  or  pleading  must,  also,  be  competent  evidence. 
Miller  v.  StuU,  ex  ret.,  61  Ind.  503 ;  Reed  v.  WhiUon,  78  Ind.  579. 

Upon  the  evidence  introduced,  identifying  as  it  did  the 
pleadings  offered  by  appellee  and  admitted  by  the  court,  as 
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the  pleadings  upon  which  the  decree  was  rendered/'  we  can 
not  say  that  error  was  committed  by  the  court  in  the  admis- 
sion of  such  evidence,  which  would  authorize  or  require  the 
reversal  of  the  judgment.  While  this  is  so,  however,  we  have 
not  been  favorably  impressed  with,  aind  do  not  fully  approve, 
the  manner  in  which  appellee  has  put  in  evidence  the  exist- 
ence and  contents  of  the  judgment  and  decree  in  appellant's 
foreclosure  suit.  The  withdrawal  of  original  papers  from  the 
proper  clerk's  office,  to  be  used  as  evidence  in  the  courts  of 
another  county,  can  not  be  approved  or  commended ;  but  if 
such  papers  are  competent  evidence,  irregularity  in  their  pro- 
curement would  not  render  them  incompetent  or  their  admis- 
sion in  evidence  erroneous. 

Appellant's  counsel  also  claim  that  the  finding  of  the  court 
was  against  the  evidence,  and  that  the  damages  were  excessive. 
Neither  of  these  questions  can  be  considered  here,  in  the  ab- 
sence of  the  evidence,  which,  as  we  have  seen,  is  not  in  the 
record.  Browrdee  v.  HarCy  64  Ind;  311 ;  Morris  v.  Stem,  80 
Ind.  227 ;  IVmch  v.  I^ate,  ex  reh,  81  Ind.  151. 

The  only  point  made  by  appellant's  counsel,  upon  the  al- 
leged error  of  the  court  in  its  conclusions  of  law,  is  that  it 
was  not  found,  as  a  &ct,  that,  before  suit  brought,  appellee  had 
demanded  a  settlement  of  the  matters  in  controversy.  We 
have  already  decided  that  it  was  not  necessary  that  appellee 
shoiild  have  made  or  averred  such  demand  in  the  case  at  bar ; 
and,  where  such  averment  is  unnecessary,  it  can  not  be  claimed 
that  appellee  must  prove,  or  the  court  must  find,  that  such 
demand  was  made  before  the  bringing  of  the  suit.  Tnmble 
v.  PoOocky  77  Ind.  576. 

We  are  of  opinion  that  the  supposed  errors,  of  which  ap- 
pellant complains  in  this  case,  are  none  of  them  such  as  would 
justify  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
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'«  ^  Teter  v.  Teter. 

EviDBMCE. — Decree  of  Foreign  Court — Beeor<L^A  decree  of  a  foreign  ooart 
can  only  be  proved  by  an  authenticated  transcript  of  the  record  thereoL 

Same. — Decree  of  Divorce, — Dismuaal. —  Presumption. —  TranacripL — An  au- 
thenticated transcript  of  an  Ohio  record,  after  showing  a  complaint  for 
divorce,  service  of  process  and  submission  of  the  cause  for  hearing,  ran 
thus :  "April  term,  1869,  to  wit,  on  the  28th  of  May,  A.  D.  1869,  decree  for 
divorce  and  custody  of  child,  and  at  the  November  term,  1869,  of  our 
said  court,  this  cause  continued,  and  at  the  January  term,  1870,  of  our 
said  court,  this  cause  was  continued,  and  at  the  April  term,  1870,  thia 

cause  is  dismissed  by  the  plaintiff,  at  her  costs,  taxed  at ,  which  it 

is  adjudged  she  pay." 

HMf  1.  That  this  was  no  valid  decree  of  divorce,  by  reason  of  uncertainty. 
2.  That  the  record  showed  a  mere  memorandum  from  which  a  decree 
might  be  prepared.  3.  That  it  showed  a  dismissal  of  the  cause,  which, 
creates  a  presumption  that  prior  inconsistent  proceedings  had  been  set 
aside. 

Mabriaoe. — CohabHaiion. — Presumption.  ^Evidence, — A  marriage  in  good 
faith,  where  the  husband  erroneously  supposes  himself  to  be  divorced 
from  a  previous  living  wife,  is  void  and  not  capable  of  ratification ;  but 
if  a  valid  divorce  be  afterwards  had,  and  he  and  the  last  woman  continue 
cohabitation  in  good  faith,  a  presumption  of  a  lawful  marriage  betn^een 
them  will  arise. 

Same. — Statute  Oww^rucd.— Section  1027,  R.  8.  1881,  does  not  make  valid  a 
marriage  in  good  faith  contracted  during  a  previous  marriage  and  ia 
ignorance  of  its  existence.  • 

From  the  Hamilton  Circuit  Court. 

W,  Garver  and  i2.  Graham,  for  appellant. 
R.  R,  Stephenson,  for  appellee. 

Elliott,  J. — Appellant  and  appellee  are  children  of  the 
same  mother,  and  both  claim  to  have  inherited  from  her  the 
land  here  the  subject  of  controversy.  The  former  claims  all 
of  the  property,  the  latter  one-half  of  it.  The  claim  of  the 
appellant  is  based  upon  the  theory  that  the  mother  was  law- 
fully married,  after  his  father's  death,  to  one  William  H. 
Clayton ;  that  the  appellee  was  the  issue  orf  that  marriage, 
and  that,  as  the  mother  inherited  the  land  from  her  first  hus- 
band, the  appellant's  father,  and  died  during  the  second  mar- 
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riage,  the  land  thus  inherited  by  her  went  to  him  at  her  deaths 
under  the  provisions  of  our  statute  of  descents.  Teter  v.  Clayton,. 
71  Idd.  237.  The  case  turns  upon  the  question  whether  there 
was  such  a  marriage  between  the  mother,  Hannah  A.  Teter^ 
and  William  H.  Clayton,  as  brings  the  case  within  the  statute* 

There  was  a  marriage  solemnized  between  Mrs.  Teter  and 
Clayton.  Prior  to  the  solemnization  of  this  marriage,  the  lat- 
ter had  been  married  to  Dora  Clayton,  who  was  living  at  the 
time  of  his  second  marriage ;  he  believed  that  a  decree  of  di- 
vorce had  been  rendered  prior  to  that  time  in  Muskingum 
county,  Ohio ;  and  the  clear  inference  is  that  Mrs.  Teter  be- 
lieved her  marriage  with  him  to  be  a  lawful  one,  and  that^ 
acting  on  this  belief,  they  cohabited  as  husband  and  wife. 
The  belief  of  Clayton  rested  on  the  fact  that  proceedings  for 
divorce  had  been  instituted  and  an  entry  made  on  the  record 
of  the  Ohio  court  decreeing  a  divorce,  and  the  record  intro- 
duced in  evidence  shows  a  foundation  for  this  belief.  The 
record  of  the  foreign  suit  shows  the  filing  of  a  proper  petition^ 
the  issuing  and  service  of  process,  the  submission  of  the  cause 
to  the  court  for  hearing,  and  that  the  following  entries  were 
duly  made  of  record :  "April  terra,  1869,  to  wit,  on  the  28th  day* 
of  May,  A.  D.  1869,  decree  for  divorce  and  custody  of  child  ; 
and  at  the  November  term,  1869,  of  our  said  court,  this  cause 
continued;  and  at  the  January  term,  1870,  of  our  said  court, 
this  cause  was  continued;  and  at  the  April  term,  1870,  this 

cause  is  dismissed  by  the  plaintiff,  at  her  costs,  taxed  at , 

which  it  is  adjudged  she  p^y."  It  was  proved  by  the  clerk  of 
the  Ohio  court  that  "A  decree  of  divorce  and  custody  of  the 
child  was  granted  to  the  petitioner,  Dora  Clayton,"  and  that 
no  formal  decree  was  entered  because,  as  the  witness  said, 
"  The  rule  of  Judge  Granger,  of  the  common  pleas  court,  who 
tried  the  case,  was,  that  adecree  should  be  entered  when  the 
costs  were  paid — the  record  of  the  decree,  I  mean — and,  there- 
fore, the  record  of  the  decree  was  never  entered  during  my 
term  of  oflRce." 

A  decree  of  a  foreign  court  can  only  be  proved  by  a  duly 


496  SUPREME  COURT  OF  INDIANA, 

Teter  v.  Teter. 

authenticated  transcript  of  the  record.  It  is  quite  clear  that 
the  decree  of  a  court  can  not  be  proved  by  parol^  and  we  can 
not  accept  as  evidence  of  the  existence  and  terms  of  a  decree 
the  testimony  of  the  clerk  of  the  Ohio  court. 

The  transcript  introduced  in  evidence  does  not  show  a  final 
decree  of  divorce^  but^  on  the  contrary^  shows  a  dismissal  of 
the  suit  without  a  decree.  Where  the  final  judgment  of  a 
court  is  one  dismissing  the  action,  it  must  be  presumed,  in  the 
absence  of  countervailing  evidence,  that  it  is  one  which  the 
court  was  authorized  to  render.  If  the  record  shows  inter- 
mediate proceedings  inconsistent  with  a  judgment  of  dismissal, 
the  presumption  is  that  these  were  set  aside  and  the  judgment 
of  dismissal  duly  and  regularly  rendered,  except  in  cases  where 
it  affirmatively  appears  that  the  suit  had  been  previously 
terminated  by  a  judgment  or  order  which  the  court  had  no 
power  to  annul. 

The  statement, "  decree  for  divorce  and  custody  of  the  child,*' 
does  not  appear  to  be  the  entry  of  a  decree,  but  is  a  mere 
memorandum  from  which  a  decree  might  be  prepared.  A 
memorandum  of  this  character  can  not  be  regarded  as  in  any 
sense  a  judgment.     Freeman  Judg.,  sec.  52. 

Still  another  objection  exists  against  the  position  of  appel- 
lant, that  the  evidence  shows  a  valid  judgment  by  the  Ohio 
court,  and  that  is,  that,  even  if  the  entry  be  treated  as  a  formal 
entry  of  judgment,  it  is  lacking  in  that  certainty  which  is 
requisite  to  all  valid  judgments.  Freeman  Judg.,  sec.  60; 
Robinson  v.  Tousey,  6  Blackf.  256.  .  The  evidence  can  not, 
therefore,  be  regarded  as  showing  a  divorce  by  the  Muskin- 
gum county  court  of  common  pleas. 

Four  months  after  the  marriage  of  Mrs.  Teter  and  Clay- 
ton, the  latter's  former  wife,  Dora,  did  obtain  a  decree  of  di- 
•vorce  in  one  of  the  courts  of  this  State.  This  decree  was 
obtained  without  the  knowledge  of  Clayton  on  a  notice  by 
publication,  and  he  married  on  the  faith  of  the  validity  of  the 
decree  of  the  Ohio  court.  The  evidence  shows  that  both  he 
and  Mrs.  Teter  were  innocent  of  wrong,  and  their  acts  fi'ee ' 
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from  all  taint  of  immorality.  It  is  contended  that  as  there 
was  no  moral  wrong  the  cohabitation  after  the  removal  of  the 
bar  by  the  domestic  decree  was  a  ratification  of  the  previous 
marriage.  By  our  statute  a  marriage  is  void  where  the  husband 
has  a  living  wife.  R.  S.  1881,  sec.  1024.  The  rule  of  the  com- 
mon law  is  the  same.  Smith  v.  Smith,  5  Ohio  St.  32 ;  Teffl  v. 
Teffi,  35  Ind.  44.  The  general  rule,  unquestionably,  is  that 
a  void  act  can  not  be  ratified.  We  can  find  no  reason  why 
this  general  principle  should  not  apply  to  marriage,  and  the 
authorities  are  agreed  in  declaring  that  it  does  apply.  Tyler 
Infancy  &  Gov.  833 ;  Thompson  v.  Thompson,  114  Mass.  566 ; 
Holahird  v.  Atlanta,  etc,,  Ins.  Co.,  12  Am.  L.  Reg.  566. 

There  are,  we  know,  cases  holding  that  a  marriage,  invalid 
because  of  the  insanity  of  one  of  the  parties,  may  be  ratified, 
after  restoration  to  sanity,  by  cohabitation.  There  is  a  plain 
distinction  between  such  cases  and  the  one  at  our  bar.  The 
distinction  is  that  cases  of  the  one  class  are  voidable  merely, 
while  the  others  are  void.  It  is  not  difficult  to  perceive  and 
state  the  difference  between  the  two  classes.  It  is  clearly 
marked  and  well  pointed  out  in  Koonce  v.  WalkLce,  7  Jones, 
194,  where  the  court  said :  "  It  may  well  be,  that  a  second 
marriage,  while  the  first  is  still  subsisting,  is  void  and  inca- 
pable of  confirmation,  because  it  is  so  utterly  denounced  by  the 
law  as  to  subject  the  party  marrying  a  second  time,  to  capital 
punishment  as  a  felon,  but  a  mere  want  of  age  or  understand- 
ing rests  on  a  different  footing  entirely.''  Confusion  has  arisen 
upon  kindred  questions  by  confounding  the  terms  void  and 
voidable.  Acts  are  sometimes  declared  to  be  void  which  are 
merely  voidable,  and  a  wrong  statement  is  made  although  a 
right  result  is  reached,  for  where  the  act  is  voidable  ratifica- 
tion is  possible,  and  the  only  mistake  is  in  denominating  the 
ratified  act  as  void  instead  of  voidable. 

The  evidence  required  the  court  to  presume  a  marriage  sub- 
sequent to  the  decree  of  divorce  rendered  in  this  State.  The 
rule  upon  this  subject  is  thus  well  stated  in  a  very  recent  case : 
Vol.  88.-32 
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''  The  presumption  of  marriage  from  a  cohabitation  apparently 
matrimonial,  is  one  of  the  strongest  presumptions  known  to 
the  kw.  This  is  especially  true  in  a  case  involving  legiti- 
macy.  The  law  presumes  morality,  and  not  immorality ;  mar* 
riage,  and  not  concubinage ;  legitimacy,  and  not  bastardy^ 
Where  there  is  enough  to  create  a  foundation  for  the  pre- 
sumption  of  marriage,  it  can  be  repelled  only  by  the  most 
cogent  and  satisfactory  evidence."  Hynes  v.  ifcDermoU,  91 
N.  Y.  451  (43  Am.  R.  677).  Many  cases  are  cited  in  sup- 
port of  the  doctrine  declared,  to  which  may  be  added  Blanch- 
ard  V.  Lambert,  43  Iowa,  228 ;  S.  C,  22  Am.  R.  245 ;  Physick's^ 
EstaU,  4  Am.  Law  Reg.  N.  S.  418 ;  Carrple  v.  Wood,  63  Mo, 
601 ;  Gampbdl  v.  Campbell,  L.  R.,  1  Sc.  &  D.  182.  The  founda- 
tion for  the  presumption  of  marriage  having  been  laid  by 
proof  of  living  together  and  cohabitation  as  husband  and  wife^ 
it  was  the  duty  of  the  court  to  give  the  appellant  the  benefit 
of  the  presumption. 

Under  our  law  little  formality  is  required  in  the  solemni- 
zation of  marriages,  and  there  is  much  more  reason  for  giving* 
effect  to  the  presumption  than  in  England  and  other  countries 
where  strict  rules  prevail.  R.  S.  1881,  section  5330;  1  Bishop 
Mar.  &  Div.  (6th  ed.),  section  279.  Strict  as  are  the  rules- 
respecting  the  celebration  of  marriages  in  England,  there  has. 
never  been  any  hesitation  in  giving  effect  to  the  presumption 
of  which  we  are  speaking. 

The  statute  reading  thus :  '^  When  either  of  the  parties  to 
a  marriage,  void  because  a  former  marriage  exists  undissolved, 
shall  have  contracted  such  void  marriage  in  the  reasonable 
belief  that  such  disability  did  not  exist,  the  issue  of  such  mar- 
riage, begotten  before  the  discovery  of  such  disability  by  such 
innocent  party, shall  be  deemed  legitimate"  (R.  S.  1881, sec. 
1027),  does  not  validate  such  a  marriage  although  it  does  legit- 
imize the  children  born  to  the  parties  ai\d  begotten  before 
the  discovery  of  the  bar.  This  point  needs  no  elaboration,, 
for  it  is  expressly  ruled  in  Light  v.  Lane,  41  Ind.  639. 

Judgment  reversed. 
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No.  10,573. 

State,  ex  rel.  Jacoby,  v.  Cressinger. 

Mandate. — Appeal  from  Justice  of  the  Peaee, — Where  in  apt  time  one  takes 
the  proper  steps  required  by  statute  to  appeal  from  the  judgment  of  a 
justice  of  the  peace  against  him  in  a  criminal  case,  if  the  justice  fail  to 
send  up  to  the  appellate  court  the  transcript,  etc.,  until  after  the  time 
limited,  he  may  be  compelled  by  mandate. 

Same.— The  writ  of  mandate  can  not  be  granted  by  a  judge  in  vacation. 

JusmcE  OF  THE  Peace. — Appeal — The  failure  of  a  justice  of  the  peace  to 
perform  his  duty  in  sending  up  the  transcript,  etc.,  within  the  time  fixed 
by  statute,  when  an  appeal  is  properly  taken  from  his  judgment,  does 
not  deprive  the  party  of  his  appeal. 

From  the  HuntiDgton  Circuit  Court. 

B.  F.  Ibach  and  jB.  M.  Cobb,  for  appellant.. 
G,  W.  WaJtkins,  for  appellee. 

2iOLLARS,  J. — This  is  a  proceeding  by  mandate  to  compel 
appellee^  a  justice  of  the  peace,  to  make  out  a  transcript  of  a 
criminal  case,  tried  before  him,  and  file  the  same,  together  with 
the  recognizance  and  papers,  in  the  office  of  the  clerk  of  the 
Huntington  Circuit  Court. 

The  facts  in  the  sworn  petition,  necessary  to  be  considered 
in  this  opinion,  are  substantially  as  follows  :•  On  the  8th  day 
of  August,  1881,  the  relator  was  tried  and  convicted  by  ap- 
pellee as  a  justice  of  the  peace,  on  the  charge  of  having  per- 
mitted a  minor  to  play  pool  in  his  billiard  saloon,  in  violatioa 
of  the  act  of  March  8th,  1873,  2  R.  S.  1876,  p.  484. 

On  the  2d  day 'of  September,  1881,  the  relator  filed  with 
appellee,  as  such  justice,  a  recognizance  as  required  by  law^ 
signed  by  good  and  sufficient  surety,  which  bond  the  justice 
filed  and  approved.  Upon  the  filing  of  the  bond  the  relator 
demanded  of  said  justice  an  appeal,  and  that  he  make  out  a 
complete  transcript  of  the  proceedings  in  the  cause,  and  file 
the  same,  together  with  the  recognizance,  and  all  papers,  with 
the  clerk  of  the  Huntington  Circuit  Court,  all  of  which  ap- 
pellee, up  to  and  at  the  time  of  the  institution  of  this  pro- 
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ceeding,  neglected  and  refused  to  do.  No  alternative  writ  was 
issued^  but  ap{)ellee  appeared  and  demurred  to  the  petition,  on 
the  ground  that  it  does  not  state  &cts  sufficient  to  constitute 
a  cause  of  action.  This  demurrer  the  court  sustained ;  appel- 
lant excepted,  prosecutes  this  appeal,  and  assigns  the  ruling 
for  error. 

The  position  of  counsel  for  appellee  is,  and  we  infer  that 
of  the  court  below  was,  that  because  the  justice  iailed  to  file 
the  transcript  in  the  clerk's  office  within  thirty  days  next  after 
the  rendition  of  the  judgment,  the  court  has  no  power  to  direct 
it  to  be  filed  after  that  time,  and  the  relator  is  deprived  of  his 
appeal. 

This  presents  the  main  question  for  decision.  The  statute 
in  force  at  the  time  provided  as  follows:  "Any  prisoner 
against  whom  any  punishment  is  adjudged,  may  appeal  to  the 
court  of  common  pleas  *  *  at  any  time  within  thirty  days 
next  after  the  trial,  on  entering  into  a  recognizance  to  appear 
at  the  next  term  of  such  court,  as  in  other  cases/'  etc.  2  R. 
S.  1876,  p.  670,  section  10.  Section  12  of  the  same  act  is 
as  follows:  "Such  recognizance,  together  with  a  transcript 
of  the  proceedings,  and  all  papers  in  the  case,  shall  be  forth- 
with filed  by  the  justice  with  the  clerk  of  the  circuit  *  court, 
who  shall  docket  such  cause  for  trial,''  etc. 

Ordinarily,  the  party  appealing,  in  order  to  perfect  his  ap- 
peal, must  procure  a  transcript  and  file  it,  or  cause  it  to  be 
filed,  in  the  appellate  court  within  the  proper  time.  All  that 
seems  to  be  required  of  a  convicted  party  in  a  case  like  this 
is  to  ask  an  appeal  and  file  a  proper  recognizance.  When  he 
has  done  this  he  has  Bone  all  that  the  statute  requires  of  him 
to  entitle  him  to  the  benefit  of  an  appeal.  After  this,  it  is 
made  the  absolute  duty  of  the  justice  to  make  out  the  tran- 
script and  file  it,  together  with  the  papers,  in  the  office  of  the 
clerk.  If,  from  neglect,  ignorance  or  perverseness,  he  fail  to 
do  so,  shall  the  appealing  party  be  without  remedy  when  he 
is  chargeable  with  no  wrong  or  laches?  No  claim  is  made  in 
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this  case  that  the  justice  did  not  have  ample  time  in  which  to 
make  out  and  file  the  transcript. 

The  .fine  and  costs  may  not  be  the  important  thing  to  the 
party  convicted.  The  opportunity  to  show  his  innocence  of 
any  infraction  of  the  penal  laws  may  be  of  very  much  more 
importance  to  him. 

It  has  been  held  that  mandamus  will  be  granted  where  there 
is  no  other  clear  legal  mode  of  securing  the  rights  which  the 
complainant  seeks,  or  other  adequate  remedy.  4  WAit^s 
Actions  and  Defenses,  p.  360,  et  seq. 

After  a  careful  examination  of  the  statute,  we  think  that  if, 
without  fault  or  laches  on  the  part  of  the  appealing  party,  the 
justice  &il  to  send  up  the  transcript  as  required  by  law,  he 
may  be  compelled  by  mandate  to  do  so,  even  after  the  expi- 
ration of  the  thirty  days ;  and  that  the  party  appealing  will 
not  lose  his  appeal  by  reason  of  such  neglect.  In  the  case  of 
Nave  V.  King,  27  Ind.  356,  this  court,  per  Mr.  Justice  Frazer, 
said :  "  In  The  People  v.  AlleUj  6  Wend.  486,  the  court,  as  we 
think,  correctly  laid  down  the  general  rule  to  be,  that  where 
the  statute  specifies  the  time  within  which  a  public  officer  is 
to  perform  an  official  act  regarding  the  rights  and  duties  of. 
others,  it  will  be  considered  as  directory,  unless  the  nature  of 
the  act  to  be  performed,  or  the  language  used  by  the  Legis- 
lature, shows  that  the  designation  of  time  was  intended  as  a 
limitation  of  the  power  of  the  officer.*' 

Section  20  of  the  act  in  relation  to  contesting  the  election 
of  county  officers  provides  that  appeals  may  be  taken  from 
the  decision  of  the  board  of  county  commissioners,  in  such 
cases,  as  from  other  decisions,  etc.  1  R.  S.  1876,  p.  451.  Sec- 
tion 32  of  the  act  in  relation  to  the  board  of  commissioners 
provides  that  appeals  may  be  taken  by  the  appellant  filing  a 
bond,  to  be  approved  by  the  auditor  of  the  county,  etc.  Sec- 
tion 33  of  the  same  act  provides  that  the  auditor  shall,  within 
twenty  days  after  the  filing  of  such  appeal  bond,  make  out  a 
complete  transcript  of  the  proceedings,  etc.,  and  shall  deliver 
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the  samo^  and  all  the  papers  and  documents  filed  in  such  pro- 
ceedings, and  the  appeal  bond,  to  the  clerk  of  the  court,  etc. 

It  will  be  observed  that  the  requirements  on  the  part  of 
the  appealing  party,  and  the  duties  of  the  auditor  in  making 
out  and  filing  the  transcript,  are  almost  identical  with  the  re- 
quirements and  duties  of  the  respective  parties,  under  the 
statute  governing  this  case. 

If  a  failure  of  the  justice  to  file  the  transcript  within  the 
thirW  days  should  be  held  to  deprive  the  party  of  the  benefit 
of  his  appeal  under  this  statute,  there  is  no  reason  why  a 
similar  neglect  of  the  auditor  to  file  the  transcript  within  the 
twenty  days  should  not  deprive  the  party  of  his  appeal  under 
the  other.  It  has  been  held,  however,  by  this  court,  approv- 
ing the  doctrine  of  the  case  in  G  Wend.,  «wp?'a,  and  disapprov- 
ing earlier  cases  in  this  State,  in  relation  to  appeals  from  jus- 
tices, that  such  neglect  of  the  auditor  does  not  deprive  the 
appealing  party  of  his  appeal.  Day  v.  Herod,  33  Ind.  197. 
.  In  1843  there  was  a  statute  in  force  in  Illinois  similar  to 
the  one  under  consideration,  except  that  the  j  ustice  was  required 
to  file  the  papers  in  the  office  of  the  clerk  of  the  circuit  court 
within  twenty  days  after  the  receipt  and  approval  of  the  appeal 
bond.  The  Supreme  Court  of  that  State,  in  the  cstae  of  LUUe 
\,  Smithy  4  Scam.  400,  held,  as  summed  up  in  the  syllabus, 
as  follows :  "  The  pr6 visions  "  of  the  act "  are  only  directory 
to  the  justice,  prescribing  a  ministerial  duty  to  be  performed 
hy  him,  within  a  limited  time ;  the  performance  of  which,  if 
neglected,  may  be  enforced  by  the  circuit  court.  When  the 
party  appealing  from  the  judgment  of  a  justice  of  the  peace 
has  entered  into  the  appeal  bond,  and  the  same  is  accepted  and 
approved  by  the  justice,  the  appeal  is  taken ;  and  the  neglect 
of  the  justice  to  return  the  papers  to  the  office  of  the  clerk, 
within  the  time  limited  by  the  statute,  does  not  defeat  the 
appeal.  The  justice  is  the  officer  of  the  law,  and  not  the 
agent  of  the  party." 

In  the  case  in  hearing,  the  relator  did  all  that  the  law  re- 
quired of  him  to  perfect  his  appeal^  and  can  not  be  held  re- 
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sponsible  or  made  to  suffer  on  account  of  the  neglect  or  wrong 
of  the  justice.  Counsel  for  appellee  rely  with  much  confi- 
dence upon  the  case  o{  State  v.  Kunbert,  14  Ind.  374.  That 
<;ase  is  not  at  all  like  the  one  at  bar^  and,  as  we  understand  it, 
does  not  support  the  position  of  counsel.  It  appears  that  the 
appellee  in  that  case  had  taken  an  appeal  from  the  justice  by 
^ling  an  ordinary  appeal  bond,  as  in  a  civil  case,  and  not  a 
recognizance.  For  this  reason  the  appeal  was  dismissed.  In 
the  correctness  of  the  dismissal  he  acquiesced,  and  afterwards, 
and  after  the  expiration  of  the  thirty  days  fixed  by  the  stat- 
ute, he  made  application  to  the  court  to  grant  an  appeal  on 
account  of  his  supposed  error  in  not  filing  a  recognizance  in 
the  former  appeal.  This  was  asked  under  section  68  of  the 
statute  in  relation  to  granting  appeals  in  certain  cases  in  civil 
actions.  2  R.  S.  1876,  p.  626.  The  application  was  refused, 
upon  the  ground  that  the  section  of  the  statute  relied  upon 
had  reference  to  civil,  and  not  to  criminal  cases,  and  that, 
in  criminal  cases,  the  court  has  no  authority  to  grant  an. 
appeal  after  thirty  days.  In  the  case  at  bar  ihe  relator  is 
not  asking  for  an  appeal.  He  has  already  taken  his  appeal 
in  proper  timd,  by  complying  with  the  requirements  of  the 
statute.  He  is  asking  that*  the  justice  be  compelled  to  per- 
form his  duty  in  filing  the  transcript  and  papers,  so  that  he 
may  have  the  benefit  of  that  appeal. 

It  is  said  by  counsel  for  appellee  that  the  relator  should 
bave  made  his  application  at  an  earlier  date,  in  the  vacation 
of  the  court.  It  was  made  at  the  first  term  of  the  court  fol- 
lowing the  neglect  of  the  justice.  This  was  clearly  suflS- 
cient.  The  statute  requires  that  the  application  shall  be  made 
to  the  court.  The  judge  in  vacation  has  no  power  to  grant 
the  writ.     2  R.  S.  1876,  p.  295. 

For  the  error  of  the  court  below  in  sustaining  the  demurrer, 
the  judgment  is  reversed,  at  the  costs  of  appellee. 
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Smurr  v.  The  State. 


No.  10,162. 

Smurr  t?.  The  State. 

CbihinaIi  JjAW,— Murder, —  Variance. —  Barnes  Idem  Sonana. — An  indict- 
ment  for  murder  gave  the  name  of  the  deceased  in  one  count  as  *' Joho 
JfeycTy"  and  in  another  as  "  John  Meyers."  The  evidence  was  that  tW 
name  was  "  John  Mayer." 

Hddy  no  variance,  the  names  being  idem  stmafu. 

Sake. — StaUimient  of  Crime. — On  an  indictment  for  murder  in  the  first  degree 
the  court  informed  the  jury  what  the  penalty  was  for  that  degree,  and 
also  for  manslaughter,  but  omitted  any  statement  of  the  penalty  for 
murder  in  the  second  degree,  of  which  last  the  defendant  was  found 
guilty,  and  the  proper  punishment  assessed. 

Held,  that  the  omission  was  harmless. 

Same. — Intoxieaiicn. — Pregumption. — Intoxication  is  no  excuse  for  crime,  if 
the  offender  be  capable  of  forming  an  intelligent  design,  and  in  such 
case,  if  the  charge  be  otherwise  sufficiently  proven,  he  will  be  presumed 
to  intend  the  natural  consequences  of  his  acts. 

Same. — Insiructiona  in  Writing. — Where  the  court  is  required,  pursuant  to 
the  statute,  to  instruct  the  jury  in  writing,  it  is  fatal  error  to  read  from 
the  printed  statutes  ;  but  the  matter  should  be  copied  into  a  written  in- 
struction and  read  from  the  copy.    Zollars,  J.,  dissenting. 

Instructions. — An  instruction  to  the  jury  faulty  only  because  it  does  not 
go  far  enough  is  cured  by  another  which  supplies  the  omission. 

From  the  Criminal  Court  of  Allen  County. 

» 

8.  E.  Sinclair y  H,  C.  HaJina,  J.  Q.  StraUon  and  E,  Stratum,, 
for  appellant. 

R  T.  Hordy  Attorney  (Jeneral,  8.  M.  Hench  and  W.  8. 
O^Rourke,  for  the  State. 

Hammond,  J. — The  indictment  returned  by  the  grand  jury 
against  the  appellant,  in  the  court  below,  was  in  two  counts^ 
charging  him  in  each  with  murder  in  the  first  degree.'  The 
name  of  the  deceased  in  the  first  count  was  given  as  John 
Meyer ;  in  the  second  as  John  Meyers ;  and  this  was  the  only 
difference  in  the  counts.  The  appellant,  on  arraignment,  en- 
tered the  plea  of  ^'  not  guilty."  There  was  a  trial  by  jury,, 
resulting  in  a  verdict  of  guilty  ofmurder  in  the  second  degree,, 
and  fixing  the  punishment  at  imprisonment  in  the  State  prison 
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during  life.  Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  severally  overruled ;  proper  exceptions  were  taken,  and 
judgment  was  pronounced  upon  the  verdict.  The  errors  as- 
signed in  this  court  are  as  follows :  • 

'*  1.  That  the  court  erred  in  overruling  said  appellant's 
motion  for  a  new  trial. 

^'2.  That  the  court  erred  in  overruling  said  appellant's 
motion  in  arrest  of  judgment.'' 

The  alleged  error  of  the  couti;  in  overruling  appellant's 
motion  in  arrest  of  judgment  is  not  urged  in  this  court  No 
defect  in  the  indictment  has  been  suggested  or  pointed  out, 
and  none  is  apparent  to  us.  There  was  no  error  in  overrul- 
ing this  motion. 

In  his  motion  for  a  new  trial  the  appellant  has  assigned  for 
error  the  overruling  of  his  motion  to  quash  each  count  of  the 
indictment.  This  presents  no  question  for  our  consideration. 
The  error  of  such  ruling  should  have  been  separately  assigned 
in  this  court,  and  not  embraced  in  the  motion  for  a  new  trial. 
There  are  fourteen  other  causes  set  out  in  the  motion  for  a 
new  trial,  but  all  except  those  discussed  by  tRe  appellant  in 
his  brief  will  be  considered  as  waived.  The  12th,  13th,  14th. 
and  15th  of  such  causes  ask  for  a  new  trial  on  the  grounds, 
that  the  verdict  is  not  sustained  by  the  evidence,  that  it  is 
contrary  to  the  evidence,  and  contrary  to  the  law  and  the  evi- 
dence. In  support  of  these  causes  for  a  new  trial  it  is  earn- 
estly and  ably  insisted  by  the  learned  counsel  for  the  appellant 
that  the  appellant,  in  taking  the  life  of  the  deceased,  was  act- 
ing in  the  proper  defence  of  a  younger  brother,  who,  it  is 
claimed,  was  at  the  time  of  the  homicide  in  imminent  peril 
of  life,  or  danger  of  great  bodily  harm,  from  the  deceased. 
While  there  is  evidence  tending  to  establish  this  theory,  there 
is  evidence  also  tending  to  show,  and  from  which  the  jury 
might  and  no  doubt  did  infer,  that  the  appellant  and  his 
brother  were  themselves  the  aggressors,  and  that  what  the 
deceased  did  was  nothing  more  than  was  proper  in  his  own 
defence,  or  nothing,  at  most,  that  excused  the  homicide.     At 
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all  events,  as  there  is  evidence  in  the  record  feirly  sustaining 
the  verdict,  we  can  not  disturb  the  judgment  of  the  court  be- 
low in  its  ruling  upon  the  sufficiency  of  the  evidence. 

In  further  contention  that  the  verdict  is  not  sustained  by 
the  evidence,  the  appellant  claims  that  there  4s  a  fatal  variance 
in  the  name  of  the  deceased,  as  it  occurs  in  the  indictment 
and  as  it  is  shown  in  the  evidence.  His  name  in  the  indict- 
ment, as  already  stated,  was,  in  the  first  count,  John  Meyer ; 
and  in  the  second,  John  Meyers.  The  name  of  the  deceased, 
as  gixen  by  his  widow  in  her  evidence  at  the  trial,  was  John 
Mayer,  and  there  was  no  evidence  to  the  contrary  as  to  the 
spelling  of  his  name. 

It  is  a  well  established  principle  in  criminal  prosecutions 
that  the  name  of  the  injured  party  must  be  proved  as  charged 
in  the  indictment.  It  is  not  essential,  however,  that  the  evi- 
dence must  show  that  the  name  is  correctly  spelled  in  the 
indictment.  Wlien  substantially  the  same  sound  is  preserved, 
the  variant  orthography  will  make  no  difference.  The  fol- 
lowing names  in  our  own  reports  have  been  held  to  be  idem 
sonana:  "Confi"  and  "  Corn,"  Moore  v.  Anderson,  8  Ind.  18 ; 
'* Adanson  "  and  "Adamson,"  James  v.  Stai^,  7  Blackf.  326 ; 
*'  Beckwith "  and  "  Beckworth,"  StewaH  v.  State,  4  Blackf. 
171 ;  "  Geessler"  and  "Geissler,"  Cleaveland  v.  SkUe,  20  Ind. 
444 ;  "  McGloflin  "  and  "  McLaughlin,"  McLaughlin  v.  Stofe, 
52  Ind.  476.  Instances  are  cited  by  text-writers  where  the 
variance  in  the  spelling  of  names  was  more  incongruous  than 
that  in  any  of  the  above  cases,  but  where  it  was  held  that  the 
names  were  idem  sonans.  1  Whart.  Crim.  Law,  section  597 ; 
1  Bishop  Crim.  Proced.,  sections  688-9. 

In  Webster's  Unabridged  Dictionary,  p.  1740,  one  pro- 
nunciation of  the  name  Mayer  is  given  as  Mier.  The  pro- 
nunciation of  proper  names  is  often  arbitrary.  Persons^  whose 
names  are  spelled  the  same,  frequently  pronounce  them  dif- 
ferently. If  the  orthography  in  the  indictment  and  in  the 
evidence  indicated  a  variance  in  the  sound  of  the  name  of  the 
deceased,  it  was,  perhaps,  a  proper  •  question  for  the  jury  to 
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determiDe  from  the  evidence  whether  the  sound  as  disclosed 
in  the  testimony  livas  the  same  as  that  indicated  in  the  indict- 
ment^ and  upon  this  point  the  court  gave  the  jury  a  proper 
charge.  But  we  are  inclined  to  the  opinion  that  the  different 
^pellings^  Meyer,  Meyers  and  Mayer,  are  idem  sonans^  and 
that  the  objection  made  to  the  verdict  on  account  of  the  var- 
iance insisted  upon  is  not  well  taken. 

Exceptions  were  taken  by  the  appellant  to  the  giving  by 
the  court,  of  its  own  motion,  of  charges  from  No.  1  to  No.  22 
inclusive.     But  no  complaint  in  this  court  of  these  chttrges 
is  made  except  as  to  those  numbered  18  and  20.     It  is  ad- 
mitted that  charge  No.  18  is  good  as  far  as  it  goes,  and  this 
admi3sion  waives  all  objections  to  it.     If  the  charge  did  not 
go  far  enough,  it  was  the  appellant's  right  to  tender  another 
<5overing  the  law  as  he  understood  it.     This  he  did,  and  the 
charge  thus  tendered  was  given  to  the  jury.  In  the  twentieth 
instruction  the  court  informed  the  jury  what  the  penalty  was 
formurder  in  the  first  degree  and  for  manslaughter,  but  omitted 
to  inform  them  of  the  penalty  for  murder  in  the  second  de- 
gree.    This  omission  is  complained  of,  but  it  was  harmless. 
The  jury  in  their  verdict  assessed  the  proper  punishment  for 
murder  in  the  second  degree.     As  stated  by  the  court  in  this 
■charge,  the  statute  upon  the  subject  was  no  doubt  read  to  the 
jury  in  their  argument  by  counsel  for  the  appellant  and  ap- 
pellee, and  from  this  the  jury  may  have  received  the  infor- 
mation that  enabled  them  to  affix  the  proper  penalty.     The 
:appellant  insists  that  the  court  erred  in  modifying  charges 
three,  four,  six,  seven  and  eight,  which  he  requested  to  be 
tgiven.     These,  except  the  eighth,  relate  to  the  law  of  self- 
defence,  and  we  think  the  modifications  made  by  the  court 
rendered  them  only  more  applicable  to  the  evidence.     In  the 
modification  of  the  eighth  instructi()n  asked  by  the  defend- 
ant, the  jury  were  informed  that  "  Voluntary  intoxication  is 
no  excuse  for  crime  as  long  as  the  offender  is  capable  of  con- 
ceiving an  intelligent  design ;  he  will  be  presumed,  if  the  case 
is  otherwise  made  out  beyond  a  reasonable  doubt,  to  have  in- 
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tended  the  natural  consequences  of  his  own  act/^  This  is 
good  law,  and  was  applicable  to  the  case,  as  there  was  evi- 
dence tending  to  show  that  at  the  time  of  the  homicide  the 
appellant  was  excited  by  intoxicating  drinks. 

At  the  trial  of  this  case,  and  before  the  commencement  of 
the  argument  to  the  jury,  the  appellant  requested  the  court 
to  give  all  instructions  to  the  jury  in  writing.  After  the  jury^ 
had  retired  and  had  been  deliberating  upon  their  verdict 
twenty-four  hours,  they  were,  at  their  instance^  returned  to* 
the  court-room,  and  they  then  requested  the  court  to  read  to 
them  the  2d,  4th,  7th  and  8th  sections  of  chapter  7  of  Revised 
Statutes  of  Indiana,  of  ^' An  act  defining  felonies,  and  prescrib- 
ing punishment  therefor."  2  R.  S.  1876,  pp.  423,  425,  and 
426.  To  this  request  the  appellant  at  the  time  objected  and 
excepted,  but  his  objection  and  exception  were  disregarded^ 
and  the  court  then  read  to  the  jury  from  the  statutes  the  sec- 
tions above  named,  to  which  the  appellant  took  proper  ex- 
ceptions, and  assigned  this  proceeding  of  the  court  as  one  of 
his  causes  for  a  new  trial  in  his  motion  therefor. 

In  the  5th  specification  of  section  103,  2  R.  S.  1876,  pp.  399 
and  400,  in  relation  to  criminal  pleading  and  practice,  which 
was  in  force  at  the  time  of  the  trial,  it  is  provided  that  after 
the  close  of  the  evidence  and  argument  to  the  jury,  "  The  court 
must  then  charge  the  jury,  which  charge,  upon  the  request  of 
the  prosecuting  attorney,  the  defendant  or  his  counsel,  made  at 
any  time  before  the  commencement  of  the  argument,  shall  be  in 
writing,  and  the  instructions  therein  contained,  numbered  and 
signed  by  the  court."  The  statute  then  in  force  in  reference 
to  trials  in  civil  causes  was  substantially  the  same.  2  R.  S. 
1876,  p.  167.  These  provisions  of  former  statutes  have- 
been  deemed  by  the  Legislature  of  so  much  importance  that 
they  have  been  brought  forward  and  incorporated  in  the  civil 
and  criminal  codes  of  1881 — sections  533  and  1823,  R.  S^ 
1881.  The  record  shows  that  the  appellant  brought  himself 
Mrithin  the  statute,  and  that  he  was,  therefore,  entitled  to  have 
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the  court  put  all  its  charges  in  writing,  numbered  and  signed 
by  the  court.  The  reason  of  the  statute  upon  this  subject  is 
obvious.  If  the  charge  of  the  court  is  in  writing  an  exact 
record  of  it  is  preserved,  about  which  there  can  be  no  mistake 
or  controversy,  and  an  easy  and  simple  method  is  secured  to 
the  parties  of  saving  their  exceptions.  Where  the  instructions 
are  oral,  even  with  the  assistance  of  a  short-hand  reporter,  it 
is  difiBcult  to  preserve  the  precise  language  of  the  court,  and 
then,  in  making  corrections  for  the  bill  of  exceptions,  an  in- 
advertence in  the  change  of  a  sentence,  or  even  a  word,  may 
make  the  instructions  as  they  appear  in  the  record  diffqrent 
from  what  they  were  as  delivered  to  the  jury.  For  these  and 
perhaps  other  reasons  that  might  be  suggested,  this  court  has 
uniformly  held  that  the  statutes  requiring  the  court  to  instruct 
in  writing,  where  the  proper  request  was  made,  are  mandatory, 
and,  when  disregarded,  the  losing  party  is  entitled  to  a  new 
trial.  When  the  request  to  instruct  in  writing  is  made,  the 
whole  charge  must  be  in  writing.  In  such  case  it  is  error  for  the 
court  to  give  any  oral  instruction  whatever,  in  extension,  ex- 
planation or  modification  of  the  written  charges.  It  matters 
not  that  such  oral  instruction  may  be  a  correct  exposition  of 
the  law.  It  is  a  party's  right  to  have  the  charge  in  writing, 
the  instructions  numbered  and  signed  by  the  court,  and,  if 
this  right  is  withheld,  and  the  verdict  be  against  him,  a  new 
trial  must  be  granted.  Meredith  v.  Crawford^  34  Ind.  399  ; 
Gray  v.  Stivers,  38  Ind.  197 ;  Hardin  v.  Helton,  50  Ind.  319 ; 
Promneav.  Heaston,  67  Ind.  482*;  Davis  v.  Foster,  68  Ind.  238. 
Where  the  request  to  instruct  in  writing  is  made,  it  is  not 
complied  with  by  reading  from  the  Statutes  of  the  State  or 
from  other  law  books.  This  is  not  reducing  the  charge  to 
writing  as  required  by  the  statute.  It  is  proper,  of  course, 
for  the  court  to  make  extracts,  which  are  law  and  applicable 
to  the  case,  from  any  law  book,  and  to  copy  the  same  in  its 
written  charge  and  to  read  the  charge  containing  such  ex- 
tracts to  the  jury.  The  extracts  from  books  given  in  this  way 
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t4>  the  jury  become  part  of  the  court^s  written  charge;  the 
identity  of  the  charge  is  secured.  But  if  the  court  may,  in 
charging  the  jury,  where  there  is  a  request  to  instruct  in  writ- 
ing, read  from  law  books,  reading  a  few  lines  here  and  a  few 
there,  omitting  occasionally  a  word  or  a  sentence  not  deemed 
applicable  to  the  case,  a  party  would  be  put  to  much  and^ 
perhaps,  fruitless  effort  in  collecting  together  the  court's 
charge.  The  instructions  as  delivered  to  the  jury  would  not 
be  in  writing,  numbered  and  signed  by  the  court,  and  the 
easy  method  of  preserving  exceptions  to  instructions,  pro- 
vided by  statute,  would  be  ignored,  and  the  party  compelled 
to  follow  the  court  in  its  readings  from  books,  and  to  gather 
up  the  extracts,  as  best  he  could  and  then  set  them  out  in  a  bill 
of  exceptions.  Nor  can  it  make  any  difference  that  the  ex- 
tracts read  from  books  are  simple  afid  easily  identified.  If 
reading  any  extract  from  a  book  is  recognized  as  a  compli- 
ance with  the  statute  to  put  the  charge  in  writing,  the  door 
is  thrown  open  for  all  the  abuses  and  inconveniences  that 
might  follow  from  such  a  practice.  The  law  gives  the  court 
ample  time  where  the  request  is  made  to  put  its  charge  in 
writing,  aud  this  is  a  duty. that  it  can  not,  in  such  case,  dis- 
regard. When  the  jury  trying  the  appellant  came  from  their 
deliberations  into  courtand  requested  the  court  to  read  to  them 
certain  sections  of  the  statute,  this  was  in  effect  asking  for 
further  instructions.  These  should  have  been  given  by  the 
court,  but  given  in  writing;  as  requested  by  the  appellant,  at 
the  proper  time.  The  precise  question  under  discussion  was 
before  this  court  in  Bofiorff  v.  Shdton,  79  Ind.  98.  That  was 
a  civil  action  for  damages  for  malicious  prosecution,  and  the 
point  considered  and  the  views  of  the  court  there  are  thus 
stated  by  Niblack,  J.,  who  delivered  the  opinion  of  the  court : 
"At  the  proper  time,  the  defendant  requested  the  court  to 
give  all  of  its  instructions  to  the  jury  in  writing.  Afler  the 
argument  was  concluded  the  court  gave  several  instruc- 
tions in  writing  asked  for  by  the  plaintiff;  also;  several  written 
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instructions  requested  by  the  defendant.  In  setting  forth  the 
subsequent  proceedings,  the  bill  of  exceptions  recites  that '  the 
court,  also^on  its  own  motion^  firet  stated  to  the  jury  verbally^ 
and  not  in  writing,  that  the  statute  defining  malicious  prose- 
cutions is  as  follows — and  then  read  to  the  jury  from  2  Re- 
vised Statutes  of  1876,  p.  465,  the  18th  section  of  the  act 
entitled  ^'An  act  defining  misdemeanors  and  prescribing  pun- 
ishment therefor,"  approved  June  14th,  1852,  as  amended  by 
the  act  amending  said  section,  approved  March  5th,  1859. 
The  court  then  gave  to  the  jury  the  following  instructions  m 
writing,'  which  instructions  are  copied  at  length  into  the  bill 
of  exceptions.  *  *  *  *  This  verbal  statement,  including  the 
reading  connected  with  it,  constituted  nothing  more  than  an 
oral  instruction.  It  had  none  of  the  peculiar  attributes  of  an 
instruction  in  writing.  It  did  not  put  what  the  court  com- 
municated to  the  jury  upon  paper  in  such  a  way  as  to  afford  the 
defendant  all  the  opportunities  for  reserving  an  exception  to- 
which  he  was  entitled.  It  left  what  was  said  by  the  court  in 
a  condition  which  would  have  required  it  to  be  afterward ' 
written  down  by  some  one  in  case  either  party  had  desired  to 
bring  it  into  the  record.  It  is  well  settled  that  an  oral  in- 
struction can  not  be  lawfully  given  when  the  court  has  been 
properly  required  to  give  all  the  instructions  in  writing." 

The  reasoning  in  that  case  is  conclusive  of  the  decision  in 
this.  If  it  was  important  that  the  statute  be  strictly  complied 
with  in  a  civil  action  for  damages  the  reasoning  of  the  learned 
judge  in  that  case  applies  with  greater  force  to  the  present^ 
where  a  man's  life  or  liberty  was  involved  in  the  trial. 

The  learned  counsel  for  the  appellee  insist  with  much  force 
and  ability,  that  this  case  is  like  that  of  Gitizens,  etc.,  Ins.  Co. 
v.  Shorty  62  Ind.  316.  But  an  examination  of  that  case  and 
the  present  will  show  that  they  are  clearly  distinguishable. 
In  that  case,  as  is  shown  in  the  opinion  of  Howk,  C.  J.^ 
the  court,  in  its  written  instruction  No.  9,  copied  certain 
extracts  from  the  "  Chicago  Legal  News,"  and  from  "  May 
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on  Insurance."  If  the  court  had  read  these  extracts  from  the 
paper  and  work  referred  to,  instead  of  transcribing  them,  as 
it  did,  into  its  written  instructions,  the  case  would  be  parallel 
with  the  present.  As  already  stated,  if  the  court  below  had 
copied  the  sections  of  the  statute  read  to  the  jury  into  its 
written  charges  there  would  have  been  no  error^  But  this 
was  not  done.  It  read  those  sections  to  the  jury,  not  from 
any  copy  transcribed  into  its  written  charge,  but,  as  the  bill 
of  exceptions  states,  '^  from  the  second  volume  of  the  Statutes 
of  the  State  of  Indiana." 

For  this  error  the  judgment  of  the  court  below  must  be 
reversed. 

The  judgment  of  the  court  below  is  reversed,  with  instruc- 
tions to  grant  the  appellant  a  new  trial.  The  warden  of  the 
State  prison  in  which  the  defendant  is  confined  will  cause  the 
appellant  to  be  delivered  to  the  jailer  of  the  proper  county, 
to  abide  the  order  of  the  court  below. 

Dissenting  Opinion. 

ZoLLABS,  J. — I  am  constrained  to  dissent  from  so  much  of 
the  opinion  of  the  majority  of  the  court  as  bases  the  reversal 
of  the  judgment  upon  the  action  of  the  court  below  in  read- 
ing to  the  jury  certain  sections  of  the  statute.  It  is  stated  in 
the  record  that  upon  the  request  of  the  jury  they  were  re- 
turned to  the  court  room,  and  the  court  read  to  them  the  2d, 
4th,  7th  and  8th  sections  of  chapter  7  of  the  Revised  Statutes 
of  Indiana,  defining  felonies  and  prescribing  the  punishment 
therefor.  These  sections,  as  so  read,  are  set  out  in  full,  and 
are  literal  copies  of  the  statute,  2  R.  S.  1876,  p.  423. 

The  record  contains  this  further  statement :  "At  the  time 
the  jury  requested  the  court  to  read  said  sections  of  the  stat- 
ute to  the  jury,  the  defendant,  by  his  counsel,  objected  to  the 
court  reading  said  sections  of  the  statute  to  the  jury  from  the 
second  volume  of  the  Revised  Statutes,  and  insisted  that  said 
sections  should  be  reduced  to  writing  before  being  read,  and 
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read  in  writing,  and  not  from  the  statute/^  It  will  be  seen 
from  this  that  no  objection  was  made  to  the  contents  of  the 
sections  being  read  to  the  jury.  It  appears,  rather,  that  this 
was  desired  by  appellant,  provided  the  court  would  first  copy 
them.  The  sole  objection  was  to  the  reading  of  the  sections 
from  the  volume  of  the  statutes. 

The  duty  of  this  court  in  the  disposition  of  criminal  cases 
on  appeal  is  defined  and  fixed  by  section  1891,  R.  S.  1881, 
which  is  an  enlargement  upon  section  160,  2  R.  S.  1876,  p. 
412.  This  section  is  as  follows:  "In  the  consideration  of 
the  questions  which  are  presented  upon  an  appeal,  the  Supreme 
Court  shall  not  regard  technical  errors  or  defects  or  exceptions 
to  any  decision  or  action  of  the  court  below,  which  did  not, 
in  the  opinion  of  the  Supreme  Court,  prejudice  the  substan- 
tial rights  of  the  defendant." 

While  I  grant  that  the  reading  of  the  sections  from  the 
volume  of  the  statutes  was  not  a  full  compliance  with  the  law 
requiring  instructions  to  be  reduced  to  writing,  I  do  not 
concede  that  the  sections  thus  read  constituted  nothing  more 
than  an  oral  instruction.  Had  the  court,  instead  of  reading 
the  sections  from  the  volume  of  the  statute,  cut  them  out  and 
&stened  them  upon  a  sheet  with  other  instructions,  and  read 
them  to  the  jury,  it  could  not  be  said,  with  reason,  that  the 
law  in  relation  to  the  giving  of  written  instructions  had  not 
been  substantially  and  sufficiently  complied  with. 

I  would  not  sanction  the  reading  of  law  magazines,  or  sec- 
tions from  legal  text-books,  as  the  one  may  be  mislaid,  and 
the  text  of  the  other  change,  so  that  it  might  be  difficult,  if 
not  impossible,  in  some  cases,  to  determine  just  what  was  read 
to  the  jury.  These  objections  do  not  apply  with  the  same 
force  to  the  reading  of  the  sections  defining  the  ofience  from 
the  statutes  of  the  State.  These  sections  are  in  the  bound 
volumes  of  the  State  laws,  and  are  accessible  at  all  times  and 
at  all  places  in  the  State,  as  they  are  upon  the  desks  and  tables 
of  all  the  courts,  if  not  of  all  the  lawyers,  in  the  State ;  and  when 
Vol.  88.-33 
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the  chapter  and  sections  are  given,  as  in  this  case,  there  can 
be  no  doubt  about  what  was  read  to  the  jury ;  and  there  can 
be  no  difficulty  in  incorporating  it  into  the  bill  of  exceptions, 
except  the  trouble  of  copying.  •  From  what  I  have  said  it 
must  not  be  understood  that  I  approve  of  the  course  of  the 
court  below  in  so  reading  from  the  statutes.  What  I  contend 
for  in  this  case  is,  that,  while  the  court  below  committed  an 
error,  it  is  not  such  an  error  as  justifies  us  in  reversing  the 
judgment.  The  substantial  rights  of  appellant  could  not  in 
any  way  be  affected  by  it.  The  verdict  of  the  jury  would 
doubtless  have  been  the  same,  whether  the  sections  were  read 
from  the  volume  or  copied  by  the  court  and  read  to  them. 

There  is  nothing  so  dangerous  to  the  rights  of  a  party  liti- 
gant as  improper  instructions,  and  yet  this  court  has  held,  in 
a  long  line  of  decisions,  that  a  judgment  will  not  be  revereed 
upon  an  erroneous  instruction  if  the  substantial  rights  of  the 
complaining  party  have  not  been  affected  thereby.  This  doc- 
trine has  been  applied  in  at  least  two  criminal  cases  that  I 
now  remember.  Smith  v.  StaUy  28  Ind.  321 ;  Rollins  v.  State, 
62  Ind.  46. 

The  last  of  the  above  cases  was  decided  with  reference  to 
section  160,  2  R.  S.  1876,  p.  412,  and  extends  that  statute,  as 
it  seems  to  me,  further  than  it  would  be  necessary  to  extend 
the  present  statute  to  uphold  the  judgment  in  this  case.  If 
the  present  case  is  not  one  to  which  the  statute  above  set  out 
should  be  applied  I  am  unable  to  conceive  of  a  case  that  would 
be.  I  am  willing  to  extend  to  accused  parties  every  protection 
of  the  law,  and  surround  them  with  every  presumption  of  in- 
nocence, but  I  do  not  feel  like  giving  my  consent  that  this 
court  shall  overturn  the  verdicts  of  juries  and  the  judgments 
of  the  lower  courts  upon  technicalities,  such  as  I  believe  the 
error  complained  of  in  this  case  to  be,  which  do  not  affect  sub- 
stantial rights. 
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No.  9904. 

Ketcham  et  al.  v.  The  Brazil  Block  Coal  Company* 

Interpleader  — Practice, — In  a  suit  for  interpleader  there  is  no  available 
error  In  requiring  issues  to  be  made  between  the  defendants  to  the  com- 
plaint before  the  entry  of  a  decree  requiring  them  to  interplead,  but  this 
is  not  the  general  practice. 

Same. — GomplairU, — A  complaint  for  interpleader  which  shows  that  two  or 
more  persons,  made  defendants,  have  made  claim  against  the  plaintiff 
for  the  same  thing,  that  the  plaintiff  has  no  beneficial  interest  in  the 
dispute,  and  that  he  can  not,  without  hazard,  decide  to  which  of  the  de- 
fendants the  thing  belongs,  is  good  on  demurrer.  Nor  is  it  vitiated  by 
bringing  into  court  a  less  sum  of  money  (in  dispute)  than  is  due,  if  it 
contain  an  offer  to  pay  whatever  may  be  ascertained  to  be  due. 

Sake. — Landlord  and  Tenant, — A  tenant  may  bring  interpleader  against 
his  landlord,  if  the  landlord's  title  be  not  brought  in  question  thereby, 
as  where  a  stranger  claims  the  rent  by  assignment  from  landlord,  or  as 
purchaser  from  him,  of  the  estate. 

Same. — Parlies, — ^One  who  makes  no  claim  and  has  no  interest  is  not  a 
proper  defendant  to  a  complaint  for  interpleader. 

Practice. — J^iking  Out, — It  is  proper  to  strike  from  an  answer  containing 
a  general  denial  matter  which  may  be  proven  under  the  denial ;  so,  also, 
immaterial  averments. 

Same. — Hai^mless  Error. — It  is  not  available  error  to  sustain  a  demurrer  to 
a  paragraph  of  answer,  all  the  averments  of  which  may  be  proved  under 
the  general  denial,  which  is  in. 

Trial. — Jurp. — PrcuUice, — The  refusal  of  a  trial  by  jury  can  only  be  ques- 
tioned in  the  Supreme  Court  as  a  reason  for  a  new  trial. 

Same. — Interj^eader.-^Equity. — Practice.—  Verdict. — -yew  2Via/.— Interpleader 
is  a  case  of  exclnsive  equitable  jurisdiction  not  triable  by  jury,  in  view 
of  section  409,  B.  S.  1881.  In  such  case  the  court  may  take  the  verdict 
of  a  jury,  upon  such  questions  of  fact  as  it  shall  determine,  merely  for 
its  information,  and  the  jury  can  not  find  a  general  verdict.  Nor  is  the 
court  concluded  by  the  findings  of  the  jury,  but  the  decree  must  be  made 
as  the  result  of  its  own  judgment  upon  the  evidence,  aided  merely  by  the 
jury.  Instructions  to  the  jury,  given  or  refused,  or  the  admission  or  re- 
jection of  evidence,  can  not,  therefore,  be  cause  for  a  new  trial,  nor  can 
the  refusal  of  the  court  to  require  the  jury  to  make  more  specific  answers. 

Contract. — Mining  Lease, — Condrttction. — Evidence. — Notice. — A.  purchased 
land  subject  to  a  mining  lease  which  had  been  erroneously  recorded,  and 
of  the  true  terms  of  which  he  claimed  that  he  had  no  notice. 

Held,  that  conversations  held  with  his  agent  during  his  negotiations  for 
the  purchase,  and  also  the  acts  of  both  parties  afterwards,  were  admis- 
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Bible  to  show  notice,  as  a}so  to  aid  in  the  construction  of  the  lease  as 
recorded,  where  its  terms  were  ambiguous. 

From  the  Putnam  Circuit  Court. 

8.  Glaypool,  W.  A,  Ketcham,  G.  A,  Knight,  0.  H,  Knight, 
B.  Hai^riaon,  C,  C.  Hinges  and  W.  H,  H,  Miller,  for  appellants. 

T.  A.  Hendricks,  A.  W,  Hendricks,  C.  Baker,  0.  B.  Hord, 
A,  Baker  and  E.  Daniels,  for  appellee. 

BiCKNELL,C.  C. — The  appellee  commenced  this  suit  in  the 
Clay  Circuit  Court ;  it  was  taken  thence  by  change  of  venue 
to  the  Putnam  Circuit  Court.  The  complaint  averred,  in 
substance,  that  the  plaintiff,  as  the  holder  of  certain  mining  . 
property,  was  bound  to  pay  and  was  ready  to  pay  certain 
royalties :  that  the  defendant  John  L.  Ketcham,  as  the  holder 
of  the  estate  of  the  original  lessor  of  said  property,  was  claim- 
ing that  all  of  said  royalties  were  due  and  payable  to  him, 
without  any  deduction  except  $100;  and  that  the  defendant, 
The  Ohio  and  Indiana  Coal  Company,  was  claiming  that  all 
of  said  royalties  were  payable  to  it,  to  be  applied  in  repay- 
ment of  certain  advance  payments  made  by  it  and  by  prior 
lessees,  in  pursuance  of  the  terms  of  the  original  lease  to  the 
original  lessor  and  to  his  assignees. 

The  complaint  averred  that  each  of  said  defendants  had  de- 
manded said  royalties  and  had  threatened  to  declare  a  forfeit- 
ure of  the  plaintiff's  interest  in  said  property  unless  said 
royalties  were  promptly  paid,  said  Ketcham  Being  the  owner 
of  the  reversion,  and  said  Indiana  Coal  Company  having  ac- 
quired the  interest  of  the  original  lessee,  which  afterwards,^ 
by  assignment  or  sub-lease,  became  vested  in  the  plaintiff. 

The  complaint  also  averred  that  the  plaintiff  was  ignorant  as 
to  which  of  said  defendants  had  the  right  to  said  royalties.  The 
plaintiff  paid  into  court  $1 ,943  as  the  amount  of  said  royalties, 
for  the  benefit  of  the  defendant  who  should  be  found  really 
entitled  thereto,  and  the  complaint  demanded  that  the  defend- 
ants should  be  required  to  interplead,  and  that  the  court  would 
determine  whether  said  royalties  were  to  be  paid  to   said 
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Eeicham  without  deduction  except  $100,  or  whether  the  ad- 
vance payments  aforesaid  should  be  repaid  to  The  Indiana 
and  Ohio  Coal  Company  out  of  said  royalties,  and  that  until 
the  determination  of  such  question  the  defendants  should  be 
perpetually  enjoined,  etc. 

To  this  bill  of  interpleader  the  defendant  Ketcham  filed  a 
demurrer,  which  was  overruled.  The  causes  of  demurrer  were 
that  the  complaint  did  not  state  facts  sufficient,  etc.,  and  that 
there  was  a  defect  of  parties,  because  one  William  W.  Bisher 
was  not  a  party. 

The  defendants  having  been  required  to  interplead,  and 
upon  their  interpleading  the  court  having  rendered  a  judg- 
ment in  favor  of  The  Ohio  and  Indiana  Coal  Company ;  the 
defendant  Ketehara  appealed  therefrom,  and  his  first  two 
specifications  in  his  assignment  of  errors  present  the  question 
as  to  the  sufficiency  of  the  complaint. 

It  was  not  necessary  that  Risher  should  be  a  party ;  he  had 
been  the  owner  of  the  mining  interest  now  held  by  the  plain- 
tifi",  and  had  transferred  the  same  to  the  plaintiff,  the  plaintiff 
agreeing  to  pay  all  the  royalties  he  was  bound  to  pay.  In  the 
question  presented  by  the  bill  of  interpleader  he  had  no  in- 
terest whatever ;  it  could  make  no  difference  to  him  whether  the 
moneys  paid  into  court  were  paid  unconditionally  to  Ketcham 
or  conditionally  to  The  Ohio  and  Indiana  Coal  Company. 

A  bill  of  interpleader  must  allege:  1st.  That  two  or  more 
persons  have  preferred  a  claim  against  the  complainant.  2d. 
That  they  claim  the  same  thing,  debt  or  duty.  3d.  That  the 
complainant  has  no  beneficial  interest  in  the  thing  claimed. 
4th.  That  he  can  not  determine,  without  hazard  to  himself,  to 
which  of  the  defendants  the  thing  of  right  belongs.  No/- 
wnger  v.  Reynolds^  52  Ind.  218. 

All  of  these  matters  are  distinctly  averred  in  the  complaint 
under  consideration,  but  it  is  urged  against  the  complaint  that 
'^  it  seeks  by  its  averments  to  make  an  issue  of  fact  with  one 
of  the  alleged  claimants,  in  the  exclusive  interest  of  the  other, 
upon  the  question  of  the  proper  construction  of  the  lease." 
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The  bill  of  interpleader  being  a  creature  of  equity,  appar^ 
eot  collusion  between  the  plaiutiif  and  any  of  the  defendants 
would  necessarily  be  fatal  thereto,  but  the  complaint  here 
shows  nothing  of  that  sort ;  it  merely  states  the  claims  of  both 
the  defendants  to  the  royalties,  and  it  was  right  to  do  this  to 
show  the  necessity  for  an  interpleader. 

It  is  further  objected* to  the  complaint  that  it  shows  that  the 
money  paid  into  court  was  $400  less  than  enough;  but  tlie 
plaintiff  paid  in  what  it  had  on  band,  the  controversy  was 
about  that,  and,  even  if  enough  were  not  paid  in,  the  com- 
plaint would  not  be  made  bad  by  a  mere  mistake  in  the 
amount,  where  there  is  an  offer,  as  there  was  in  this  case,  to 
pay  all  that  may  be  ascertained  to  be  due. 

The  last  objections  made  to  the  complaint  are  that  the 
plaintiff  is  only  an  under-tenant  of  the  defendant,  The  Ohio 
and  Indiana  Coal  Company,  and  that  an  under-tenant  can  not 
maintain  a  bill  of  interplead^T  against  his  landlord,  and  that 
there  is  no  privity  of  contract  or  tenure  between  the  plain- 
tiff and  Ketcham,  so  that  it  appears  by  the  complaint  that 
Ketcham  has  no  claim  whatever  to  the  royalties,  and  could 
maintain  no  action  therefor  against  the  plaintiff. 

It  is  true  as  a  general  rule  that  a  bill  of  interpleader  will 
not  lie  in  behalf  of  a  tenant  against  his  landlord.  WhitewcUer 
Valley,  etc,,  Co.  v.  GomegySy  2  Ind.  469 ;  Crane  v.  Bumtragery  1 
Ind.  165.  A  tenant  can  not  dispute  the  title  of  his  landlord; 
but  there  may  be  cases  in  which  a  tenant,  demanding  an  in- 
terpleader, does  not  dispute  his  landlord^s  title,  but  aiBrms 
it  and  puts  himself  on  the  mere  uncertainty  of  the  person  to 
whom  the  rent  is  to  be  paid ;  but  if  a  claim  to  the  rent  be  set 
up  by  a  mere  stranger,  without  privity  of  contract  or  tenure, 
there  the  tenant  can  not  compel  his  landlord  to  interplead  with 
the  stranger.  2  Story's  Eq.  Jur.,  sec.  812.  The  cas^  at  bar 
comes  within  the  exceptions.  The  royalties  are  due  under 
an  agreement.  If  one  construction  of  that  agreement  be  cor- 
rect they  are  due  to  Ketcham ;  under  another  construction, 
The  Ohio  and  Indiana  Coal  Company  would  be  entitled  to 
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them  in  repayment  of  certain  advance  payments,  and  the  plain- 
tiff, without  disputing  anybody's  title  as  landlord,  is  seeking 
by  its  complaint  to  ascertain  to  whom,  under  the  agreement, 
the  royalties  are  to  be  paid.  All  the  parties  to  the  suit  are 
bound  by  and  are  claiming  under  the  same  original  contract 
out  of  which  the  royalties  arise.  In  such  a  case  it  is  not  nec- 
essary to  consider  the  apparent  conflict  in  the  cases  as  to  what 
constitutes  the  precise  difference  between  a  sub-lease  and  an 
assignment,  nor  how  fiir  the  old  legal  rules  are  modified  by 
sections  9  and  10  of  the  act  of  May  20th,  1852  (2  R.  S.  1876, 
p.  341),  which  give  to  sub-lessees  the  same  remedy  on  the 
original  covenant  against  the  chief  landlord  as  they  might 
have  had  against  their  immediate  lessor,  and  which  give  to 
alienees  of  lessors  and  lessees  of  lands  the  same  legal  remedies 
in  relation  to  such  lands  as  their  principals.  It  is  enough  to 
say  that  if  the  allegations  of  the  complaint  be  true  (and  under 
the  demurrer  they  must  be  assumed  to  be  true),  the  complaint 
contains  all  the  particulars  held  to  be  necessary  in  Nofsinger 
V.  Reynoldsj  »upra,  and  there  was  no  error  in  overruling  the 
demurrer  to  it. 

The  Ohio  and  Indiana  Coal  Company  filed  an  answer  to 
the  complaint,  and  also  a  cross  complaint  against  Ketcham 
and  the  plaintiff.  These  pleadings  the  defendant  Ketcham 
was  ordered  to  answer.  He  moved  to  vacate  the  order  re- 
quiring him  to  answer  said  cross  complaint,  and  he  moved 
also  to  reject  said  cross  complaint.  Both  of  these  motions 
were  overruled. 

The  fourth  specification  of  the  assignment  of  errors  pre- 
sents as  errors  the  overruling  of  these  motions,  the  third 
specification  being  expressly  waived.  The  reasons  assigned 
for  these  motions  were  the  following : 

1st.  "Because  there  has  been  no  final  judgment  or  decree 
requiring  the  defendants  to  interplead. 

2d.  Because  said  rule  was  prematurely  and  improperly 
entered  before  the  determination  of  the  matters  involved  in 
the  plaintiff's  complaint  or  bill  of  interpleader. 
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3d.  Because  said  defendants  herein  can  not  be  required  to 
interplead  until  there  has  been  a  determination  and  adjudica- 
tion  of  plaintiff's  right  to  maintain  a  bill  of  interpleader 
against  the  defendants. 

4th.  Because  said  cross  complaint  was  filed  before  any  de- 
cree was  entered  requiring  the  defendants  to  interplead. 

The  point  here  presented  is^  is  it  necessary  always  to  deter- 
mine the  question  whether  the  plaintiff  is  entitled  to  a  decree 
of  interpleader  before  receiving  or  requiring  any  pleadings 
between  the  defendants  ? 

It  is  said  that  if  the  defendants  do  not  deny  the  statements 
of  the  bill  the  ordinary  decree  is  that  the  defendants  do  inter- 
plead^ and  the  plaintiff  then  withdraws  from  the  suit;  but  the 
defendants  or  either  of  them  may  contest  and  deny  the  alle- 
gations in  the  bill,  or  may  set  up  distinct  and  independent 
facts  in  bar  of  the  suit;  and  in  such  a  case  the  plaintiff  must 
reply  to  the  answer  and  close  the  proofs  in  the  usual  manner, 
before  he  can  bring  the  cause  to  a  hearing  between  himself 
and  the  defendants ;  and  at  the  hearing  only  can  he  insist  upon 
a  decree  that  the  defendants  interplead.  Story's  Eq.  Plead., 
sec.  297  a. 

Although  this  would  appear  to  be  the  appropriate  and  regu- 
lar mode  of  proceeding,  it  does  not  seem  to  be  indispensable* 
In  City  Bank  v.  BangSy  2  Paige,  670,  Chancellor  Walworth 
said :  "As  to  the  mode  of  proceeding  after  it  is  ascertained 
that  a  bill  of  interpleader  is  properly  filed,  there  does  not  ap- 
pear to  be  any  settled  practice.  *  *  *  *  It  also  appears  from 
the  English  reports  that  the  testimony  is  son^etimes  taken^  as 
to  the  rights  of  the  defendants  between  themselves,  previous 
to  a  decree  to  interplead.  *  *  In  those  cases  *  *  *  the 
court  settles  the  rights  of  the  parties  at  once,  and  makes  a  final 
decree  as  to  those  rights,  and  as  to  the  disposition  of  the  fund 
in  controversy." 

This  subject  came  up  under  our  practice  in  the  case  of  Nof-- 
singer  v.  Reynolds,  52  Ind.  218, 223, where,  as  in  the  present  case^ 
one  of  the  defendants  to  a  bill  of  interpleader  had  filed  a 
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cross  complaint  and  the  whole  matter  had  been  determined  in 
the  original  suit.  This  court  held  that  such  proceeding  was  not 
error,  citing  the  provisions  of  the  Code  of  1852,  section  368, 
and  Willard  £q.,  p.  322,  as  follows:  ''If,  at  the  hearing,  the 
question  between  the  defendants  is  ripe  for  a  decision,  the 
court  decides  it;  and  if  it  is  not  ripe  for  decision,  directs  an 
action,  or  an  issue,  or  a  reference  to  a  master,  as  may  best  suit 

the  nature  of  the  case.^' 

■ 

In  the  case  at  bar,  after  the  sufficiency  of  the  complaint 
had  been  established  by  the  decision  overruling  the  demurrer 
to  it,  one  of  the  defendants  answered  the  complaint,  admitting^ 
its  material  allegations,  and  filed  a  cross  complaint  against  the 
appellant,  the  other  defendant.  We  thiuk  there  was  no  sub* 
stantial  error  in  requiring  the  appellant  Ketcham  to  answer 
this  cross  complaint,  nor  in  overruling  his  motions  to  set 
aside  the  order  to  answer  and  to  reject  the  cross  complaint. 

The  appeMant  Ketcham  filed  his  separate  answer  to  the  com- 
plaint in  three  paragraphs.  The  court  sustained  a  motion  by 
the  appellee  to  strike  out  parts  of  the  first  paragraph  of  said 
answer,  and  the  fifth  specification  of  the  assignment  of  errors- 
calls  in  question  this  ruling  of  the  court.  There. was  no  error 
in  this  action  of  the  court.  The  appellant  Ketcham  says  in 
his  brief  that  "  the  striking  out  of  these  parts  of  the  answer 
left  the  remaining  part  a  general  denial." 

The  parts  stricken  out  embraced  matter  competent  to  be 
given  in  evidence  under  the  general  denial  and  also  matter 
which  was  immaterial  and  irrelevant ;  the  parts  stricken  out 
denied  that  the  lease  set  out  in  the  complaint  was  a  true  copy 
of  the  lease  as  executed,  and  also  denied  that  it  was  a  true 
copy  of  the  record  of  said  lease.  , 

The  appellee  filed  demurrers  to  the  second  and  third  p?tra- 
graph?  of  the  appellant's  answer  to  the  complaint,  and  error 
in  this  ruling  constitutes  the  sixth  specification  in  the  assign- 
ment of  errors.  These  second  and  third  paragraphs  deny  that 
there  is  any  privity  of  contract  or  estate  between  the  appel- 
lant Ketcham  and  the  appellee.     These  answers  present  the 
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same  matters  in  relation  to  privity  that  were,  urged  in  objec- 
tion to  the  suiBciency  of  the  complaint.  The  said  appellant, 
in  his  brief,  does  not  discuss  these  answers,  but  says :  "  What 
we  have  said  in  opposition  to  thecomplaint  will  apply  in  sup- 
port of  the  answers."  The  complaint  being  sufficient  for  the 
reasons  heretofore  given,  it  follows  that  there  was  no  error 
in  sustaining  the  demurrers  to  these  answers. 

The  appellant  Ketcham  filed  a  demurrer  to  the  cross  com- 
plaint of  The  Indiana  Coal  Company,  which  was  overruled 
by  the  court,  and  the  seventh  and  eighth  specifications  of  error 
question  this  ruling. 

The  said  appellant,  in  his  brief,  says :  "  We  are  not  dis- 
posed to  discuss  either  of  these  errors ;  we  think,  perhaps,  the 
cross  complaint  was  technically  good."  We  perceive  no  ob- 
jection to  it. 

The  appellant  Ketcham  filed  his  cross  complaint  against 
The  Ohio  and  Indiana  Coal  Company,  and  also^filed  his  an- 
swer in  three  paragraphs  to  the  cross  complaint  of  The  Ohio 
and  Indiana  Coal  Company. 

The  Ohio  and  Indiana  Coal  Company  filed  a  demurrer  to 
the  second  and  third  paragraphs  of  the  said  appellant's  an- 
swer to  their  cross  complaint,  which  the  court  sustained  as 
to  the  second  paragraph,  and  overruled  as  to  the  third  para- 
graph. The  ninth  specification  in  the  assignment  of  errors 
questions  this  ruling  of  the  court  sustaining  the  demurrer  to 
the  second  paragraph  of  the  said  appellant's  answer  to  the 
cross  ox)mplaint  of  the  Ohio  and  Indiana  Coal  Company. 
Upon  this  the  appellant  Ketcham,  in  his  brief,  presents  the 
question  as  follows : 

"  The  couft  will  observe  that  this  second  paragraph  is  not 
an  answer  to  the  whole  cross  complaint,  but  is  expressly  lim- 
ited to  so  much  only  of  the  cross  complaint  as  denies  that  the 
original  lease  was  ever  properly  acknowledged  or  recorded, 
or  entitled  to  record ;  and  the  allegations  in  the  answer  are 
pleaded  by  way  of  estoppel,  and  charge  that  Job  Johns,  the 
original  lessee,  caused  and  procured  this  lease  to  be  acknowl- 
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«dged^  in  the  form  in  which  it  was  acknowledged,  and  also 
procured  it  to  be  placed  of  record  in  the  recorder's  office  of 
-Clay  county,  Indiana,  and  in  every  assignment  and  transfer 
of  said  lease  from  Job  Johns  down  to  The  Ohio  and  Indiana 
Coal  Company,  the  said  lease  was  identified  and  referred  to 
only  as  the  one  recorded  in  lease  record,  at  page  57,  etc.,  in 
the  recorder's  office  of  Clay  county,  and  that  said  Ketcham 
knew  of  such  assignments  and  the  references  therein  contained 
as  to  said  lea^e,  and  relied  on  them  as  true  at  the  time  he  pur- 
chased said  land  and  paid  for  it ;  that  he  never  saw  the  orig- 
inal, nor  did  he  know  that  the  original  was  not  properly  re- 
corded, if  such  be  the  &ct,  etc.,  etc.  Wo  claim  that  this  an- 
swer constituted  a  good  estoppel  to  so  much  of  the  cross 
complaint  as  it  was  addressed  to.  The  facts  therein  stated 
would  certainly  have  precluded  Job  Johns,  the  original  lessee; 
from  contesting  the  record  of  that  lease,  and,  under  the  law, 
his  privies  would  be  estopped  by  whatever  would  estop  him/' 
The  substance  of  this  answer  is  that,  whether  the  original 
lease  was  properly  acknowledged,  properly  recorded,  and  prop- 
erly entitled  to  record  or  not,  still  the  record,  right  or  wrong, 
bound  the  original  lessee,  and  also  bound  his  assigns,  and  that 
the  appellant  Ketcham,  finding  such  a  record  on  the  books 
of  the  recorder's  office,  had  a  right  to  rely  on  it  if  he  had 
never  seen  the  original  and  did  not  know  that  it  was  not 
properly  recorded.  But  if  the  said  appellant  bought  with 
such  notice  of  the  true  contents  of  the  lease  as  the  cross  com- 
plaint avers  he  had,  no  estoppel  could  arise  upon  the  language 
of  the  record,  in  his  fevor,  even  if  the  lease  were  properly 
entitled  to  be  recorded.  But  further,  all  the  evidence  admis- 
sible under  said  second  paragraph  of  answer  was  admissible 
under  the  general  denial,  and  the  record  shows  that  a  certified 
copy  of  the  lease  as  recorded  wasofiered  by  the  appellant  and 
was  admitted  in  evidence,  and  that,  although  the  appellant 
undertook  to  show, that  he  was  an  innocent  purchaser  without 
iiotice,  he  utterly  failed  so  to  do.  There  was  no  error  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  appellant 
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Ketcham's  answer  to  the  cross  complaint  of  the  Ohio  and 
Indiana  Coal  Company. 

The  Ohio  and  Indiana  Coal  Company  filed  a  general  denial 
to  the  cross  complaint  of  the  appellant  Ketcham,  and  also  filed 
a  reply  in  denial  of  the  third  paragraph  of  the  said  appellant^f^ 
answer  to  the  cross  complaint  of  said  company  against  him. 
The  cause  was  then  at  issue,  and  the  parties  agreed  that  all 
matters  of  evidence,  competent  under  any  valid  pleading, 
might  be  admitted  under  the  said  general  denial. 

The  appellant  Ketcham  moved  the  court  to  submit  said 
cause  to  a  jury  for  trial  as  to  all  the  issues.  The  court  over- 
ruled this  motion  and  tried  the  ease  without  a  jury,  upon  the 
issues  between  the  appellee  and  the  appellants,  and  found  for 
the  appellee,  and  entered  a  judgment  accordingly,  directing 
the  appellants  to  interplead,  and  enjoining  them  as  demanded 
in  the  complaint. 

In  the  tenth  specification  of  the  assignment  of  errors  the 
appellant  Ketcham  complains  of  the  ruling  of  the  court  in  re- 
fusing a  trial  by  jury  &s  aforesaid;  but  this  matter  is  not  a 
proper  subject  for  an  assignment  of  error,  although  it  might 
have  been  alleged  as  a  reason  for  a  new  trial. 

The  court  then  directed  the  issues  between  the  appellants 
to  be  tried  as  a  chancery  suit,  and  submitted  to  a  jury  three 
questions  of  fact  to  be  determined  by  them  for  the*nforma- 
tion  of  the  court.  See  R.  S.  1881,  section  409.  The  jury 
found  upon  these  questions,  and  upon  their  finding  and  other 
evidence  heard  by  the  court  on  the  issues  between  the  appel- 
lants, there  was  a  finding  for  The  Ohio  and  Indiana  Coal  Com- 
pany. The  motion  of  the  appellant  Ketcham  for  a  new  trial 
was  overruled,  and  judgment  was  rendered  on  the  finding. 

The  eleventh  and  last  specification  of  error  complains  of 
the  overruling  of  the  motion  for  a  new  trial. 

Twelve  reasons  were  assigned  for  a  new  trial ;  of  these  the 
first  is  that  neither  the  verdict  of  the  jury,  nor  the  finding  of 
the  court  is  sustained  by  sufficient  evidence,  and  that  each  of 
them  is  contrary  to  law. 


MAY  TERM,  1883.  525 

Ketcham  etoL  v.  The  Brazil  Block  Coal  Ck)nipany. 

The  original  lease  contained  the  following  provisions,  to 
urit:  "That  the  lessee  and  his  assigns  shall  pay  to  the  party 
of  the  first  part,  his  heirs  or  assigns,  within  two  years  from 
idate  hereof,  the  sum  of  $100,  and  the  third  year  the  sum  of 
$200,  and  the  fourth  year  $400,  during  the  continuance  of 
this  agreement,  and  the  failure  to  make  these  advance  pay- 
ments yearly  upon  request,  or  within  thirty  days  after  demand, 
3hall  be  deemed  an  abandonment  of  this  agreement  or  lease ; 
but  it  is  understood  and  agreed  that  any  advance  payments 
of  $100,  &c.,  as  before  mentioned,  to  be  paid  yearly,  that 
shall  be  made  to  the  party  of  the  first  part,  are  to  apply  on 
the  payment  of  rent  of  coal  first  mined  thereafter/'  This  "  rent 
of  coal,"  or  royalty,  as  it  is  sometimes  called,  was  fixed  in  the 
agreement  at  fourteen  cents  for.every  2,240  pounds. 

The  lease,  as  recorded,  was  exactly  the  same  as  the  original 
lease,  except  that  it  omitted  the  "&c.''  after  the  words  one 
hundred  dollars,  so  that  the  clause  as  to  the  advance  payments 
was  in  the  record  as  follows :  "  But  it  is  understood  and  agreed 
that  any  advance  payments  of  $100,  as  before  mentioned,  to 
be  paid  yearly,  that  shall  be  made  to  the  party  of  the  first  part, 
are  to  apply  oh  the  payment  of  rent  of  coal  first  mined 
thereafter." 

The  appellant's  counsel,  in  their  brief,  concede  that  if  the 
record  had  contained  the  "  Ac."  then  the  claim  of  The  Ohio  and 
IndianaCoalCompany  to  these  royalties  would  have  been  good. 
They  say :  "  On  behalf  of  Ketcham  we  concede  that  if  the  origi- 
nal lease  had  been  correctly  recorded,  the  character  ^  &c.,'  fol- 
lowing the  word  dollars  in  the  clause  referred  to,  would  have 
entitled  the  lessee  to  deductout  of  the  rent  on  coal  first  mined 
all  the  annual  sums  paid  under  the  lease,  but  that  under  the 
lease,  as  recorded,  omitting  the  character  '&c.,'  it  does  not  en- 
title the  lessee  to  deduct  more  than  $100  out  of  the  royalty  or 
rent  of  coal  first  mined.  In  other  words,  the  lease,  as  re- 
corded, expressly  restricts  and  limits  the  right  of  the  lessee  to 
deduct  but  $100  out  of  the  royalty  or  rent  of  coal  first  mined." 

If  such  be  the  efiect  of  the  record,  it  is  because  the  record 
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amounts  to  notice  of  the  terms  of  the  lease,  but  if,  notwith- 
standing such  record  notice,  the  appellant  had  actual  notice 
of  the  mistake  in  that  record,  if  he  was  fully  informed  by  the 
parties  what  the  language  of  the  clause  under  consideration 
really  was,  so  that  he  knew  when  he  purchased  what  the  con- 
tract really  was,  and  that  by  its  terms  all  the  annual  sums  paid 
under  the  lease  were  to  be  deducted  out  of  the  rent  on  coal  first 
mined  thereafter,  then  as  against  such  aqtual  notice  the  con- 
structive notice  given  by  the  record  would  amount  to  nothing. 

There  certainly  was  evidence  tending  to  show  that  Ketcham 
not  only  had  such  notice  of  the  claims  of  the  plaintiff  and 
The  Ohio  and  Indiana  Coal  Company  as  would  put  him  upon 
enquiry,  but  had  actual  notice  that  the  contract  required  all 
the  annual  payments  to  be  deducted  out  of  the  royalties. 
Where  there  is  such  evidence  the  finding  of  a  court  or  the 
verdict  of  a  jury  can  not  be  set  aside  for  the  reason  alleged, 
that  it  is  not  sustained  by  sufficient  evidence,  and  is,  therefore, 
contrary  to  law.     English  v.  Staie,  ex  rd.^  81  Ind.  455. 

The  second  and  third  reasons  for  a  new  trial  relate  to  in- 
structions given  to  the  jury  and  to  those  asked  by  Ketcham 
and  refused.  The  only  objection  in  reference  to  these  instruc- 
tions made  by  the  appellant  in  his  brief  is*  a  general  one,  to 
wit :  "  That  the  instructions  given  by  the  court  were  a  very 
imperfect  statement  of  the  law,  not  covering  more  of  the 
merits  of  the  case  than  were  embraced  in  the  three  interrog- 
atories submitted  by  the  court ;  while  the  instructions  asked 
by  Ketcham  and  refused  by  the  court  cover  and  embrace  the 
substantial  merits  pf  the  controversy,  and  would  have  en- 
abled the  jury  to  render  a  proper  general  verdict,  in  which 
event  alone  does  our  statute  authorize  a  jury  to  answer  in- 
terrogatories as  to  particular  questions  of  fact." 

The  foregoing  objections  are  not  available  in  a  case  like 
this;  this  was  a  case  of  equitable  jurisdiction  triable  by  the 
court  under  section  409  of  the  B.  S.  1881.  The  court,  for 
its  information,  caused  three  questions  of  fiict  to  be  tried  by 
a  jury ;  the  jury  had  nothing  to  do  with  any  other  questions,. 
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and  had  no  right  to  return  a  general  verdict  upon  all  the  mat- 
ters in  controversy.  And  these  questions  of  fact,  to  be  tried 
by  a  jury  in  such  a  case,  are  not  governed  by  the  rules  pre- 
scribed in  sections  546  and  647  of  the  R.  S.  of  1881,  in  refer- 
ence to  interrogatories  to  be  answered  by  the  jury  in  case  they 
find  a  general  verdict.  In  such  a  case  of  equitable  jurisdic- 
tion, the  court,  exercising  the  powers  of  a  chancellor,  under 
section  409,  8upra,  "  If  he  refers  any  question  of  feet  to  a 
jury,  *  is  still  to  be  satisfied  in  his  own  conscience  that  the 
finding  is  correct,  and  the  decree  must  be  made  as  the  result 
of  his  own  judgment,  aided,  it  is  true,  by  the  finding  of  the 
jury.''  He  is  not  bound  to  take  the  opinion  and  finding  of 
a  jury,  and  when  he  does  so  take  it,  he  is  not  concluded  by 
it;  he  must  consider  it  together  with  all  the  evidence  in  the 
cause,  and  must  collect  "from  the  whole  what  may  satisfy  his 
conscience.  Dunphy  v.  Kleinsmith,  11  Wal.  610 ;  2  Smith  Ch. 
Prac,  pp.  84-85;  1  Graham  &  W.  New  Trials,  579-589. 
So  far  as  the  motion  for  a  new  trial  related  to  the  giving  or 
refiising  to  give  instructions  to  the  jury,  there  was  no  error  in 
overruling  it. 

The  10th,  11th  and  12th  reasons  for  a  new  trial  are  that  the 
court  overruled  the  appellant  Ketcham's  objection  to  receiv- 
ing the  verdict  of  the  jury,  and  overruled  his  motion  to  direct 
the  jury  to  retire  for  further  deliberation,  and  to  make  their 
answers  more  ^ecific  and  certain,  and  that  the  court  refused 
to  submit  to  the  jury  interrogatories  put  by  the  said  appellant, 
and  submitted  to  the  jury  for  their  decision  the  three  questions 
of  fact  hereinbefora  alluded  to.  These  three  questions  of 
&ot  are  as  follows : 

"  1.  Did  said  lease  when  executed  contain  the  character  '&c/ 
between  the  words  *one  hundred  dollars 'and  the  words- 
'  as  before  mentioned '  ? 

"  2.  At  the  time  Ketcham  purchased  and  paid  for  the  land 
what  actual  notice  did  he  have,  if  any,  of  the  defendant's,  The 
Ohio  and  Indiana  Coal  Company's,  or  its  assignor's,  6laim  to 
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have  all  the  annuities  prepaid  credited  upon  the  royalty  on 
coal  subsequently  mined  ? 

''  3.  Had  Andrews  or  Ketcham,  at  the  time  of  the  purchase, 
knowledge  of  a  lease  containing  the  character  '<&c/?^^ 

These  three  questions  were  properly  submitted  to  the  jury 
under  the  chancery  practice  re-established  by  section  409  of 
the  Revised  Statutes  of  1881.  It  was  discretionary  with  the 
court  to  submit  such  questions  to  a  jury  or  not.  The  appel- 
lant Ketcham  had  no  right  to  insist  on  the  jury  deciding  other 
questions,  and,  when  the  jury  returned  their  verdict,  it  being 
purely  advisory,  if  the  court,  which  had  heard  all  the  evidence, 
was  satisfied  with  the  verdict,  it  committed  no  error  in  refus- 
ing to  require  the  jury  to  deliberate  further,  or  to  make  their 
answers  more  specific  and  certain.  ^'  The  object  of  issues, 
directed  out  of  chancery,  being  to  inform  the  conscience  of  the 
court,  if  the  verdict  of  the  jury  prove  satis&ctory,  although 
the  rules  of  strict  law,  in  the  admission  or  rejection  of  evidence, 
or  directions  to  the  jury,  may  not  have  been  complied  with,  a 
new  trial  will  be  refused."  Graham  &  W.  New  Trials,  579, 
689 ;  2  Smith's  Ch.  Prac.  84,  85 ;  Dunphy  v.  KldnsmUhy  supra. 
The  objections  stated  in  the  10th,  11th  and  12th  reasons  for 
a  new  trial  are  not  available  in  a  proceeding  of  this  kind. 

The  7th  reason  for  a  new  trial  is  not  discussed  in  the  ap- 
pellants' brief,  and  is,  therefore,  regarded  as  waived. 

The  remaining  reasons  for  a  new  trial  are  th^  fourth,  fifth, 
sixth,  eighth  and  ninth.  As  to  these  the  appellant  Ketcham 
says  that  they  all  relate  substantially  to  the  same  question,  and 
that  he  therefore  discusses  them  collectively.  As  to  the  sixth 
of  these  reasons  the  record  shows  that  as  to  the  question  therein 
referred  to  an  objection  was  made  by  the  said  appellant,  but 
no  ruling  of  the  court  was  demanded  thereon,  and  it  appears 
that  no  ruling  was  made,  and  no  exception  taken  in  reference 
to  that  question.  Therefore,  we  can  not  consider  the  said 
sixth  reason. 

The  foarth  reason  for  a  new  trial  is  that  the  court  allowed 
William  Campbell  to  testify  that  while  he  and  Andrews  were 
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negotiating  for  the  sale  of  the  land,  he  said  to  Andrews,  '^  If 
we  are  going  to  make  a  trade  I  want  this  thing  understood, 
that  all  the  money  that  had  been  paid  to  me  as  advanced  roy- 
jilty  had  to  come  out  of  royalty  on  coa^  first  mined,'^  and  that 
he  (Andrews)  said  "  he  understood  that  it  was  all  to  be  p^id 
back  before  I  (Campbell)  was  to  receive  anything/^  Camp- 
bell was  the  owner  of  the  land  leased.  He  afterwards  sold  it 
to  Ketcham,  the  appellant,  subject  to  the  lease.  Andrews  was 
Xetcham's  agent,  making  the  purchase  for  him,  and  while  the 
negotiations  for  the  purchase  were  going  on  the  conversation 
offered  in  evidence  took  place.     It  was  clearly  competent. 

The  question  presented  by  the  fiflh,  eighth  and  ninth  reasons 
for  a  new  trial  is  whether  evidence  of  the  action  and  inter- 
pretation of  the  parties  to  the  contract  through  a  series  of 
years  was  admissible  for  the  purpose  of  showing  its  true  con- 
struction. Such  evidence  is  not  admissible  where  a  contract 
is  plain  and  certain  and  free  from  ambiguity,  because,  in  such 
a  case,  there  is  no  necessity  to  go  beyond  the  language  of  the 
contract  for  its  meaning;  but  where  there  is  uncertainty,  ob- 
scurity or  ambiguity  in  the  language,  then  the  acts  of  the 
parties  in  connection  therewith  furnish  valuable  aid  in  the 
construction  of  it.  Morris  v.  Thomas,  57  Ind.  316,  322; 
Heath  v.  West,  68  Ind.  548.  Evidence  of  the  mutual  acts  of 
the  parties  to  the  contract  in  reference  to  the  fulfilment  of  it, 
after  it  was  entered  into,  is  admissible  to  show  what  their  in- 
tention and  understanding  was  in  the  use  of  language  other- 
wise somewhat  obscure.     Bates  v.  Dehaven,  10  Ind.  319; 

• 

Beissner  v.  Ozley,  80  Ind.  '580. 

The  appellant  Ketcham  claims  that  he  was  bound  only  by 
the  lease  as  recorded,  and  that  the  meaning  of  it  is  too  plain 
to  need  any  construction  founded  upon  the  conduct  of  the 
parties;  but  on  the  other  side  it  is  claimed  that  he  had  notice 
of  the  true  contract,  and  of  the  claims  of  the  lessees  and  their 
assigns,  and  also  that  the  defective  record  of  the  contract  is 
uncertain  and  ambiguous,  and  that  its  words  &il  to  show  con- 
VOL.  88.-34 


630  SUPREME  (X)UIIT  OF  INDIANA, 

Hoke  V.  Applegate,  Guardian. 

cliisively  that  the  payment  to  be  deducted  from  the  royalties 
18  a  simple  payment  of  |100. 

The  use  of  the  word  "  payments  ^''in  the  disputed  clause  of 
the  contract,  followed  by  the  statement,  such  payments  ^'as 
before  mentioned  to  be  paid  yearly/^  and  the  use  of  the  plural 
verb  '^SLve"  do  not  indicate  a  single  payment,  and  create  at 
least  obscurity  enough  to  warrant  the  application  of  the  rule 
laid  down  in  the  cases  hereinbefore  cited  of  Morris  v.  Thomas, 
HeaJth  V.  West  and  Bates  v.  Dehaven.  We  think  there  was 
no  error  in  admitting  the  evidence  objected  to  in  the  fifths 
eighth  and  ninth  reasons  for  a  new  trial. 

We  have  now  considered  all  the  points  presented  by  the 
appellant,  and  we  find  no  error  in  the  record.  The  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant 
Ketcham. 


Nc.  9949. 

■ 

Hoke  v.  Applegate,  Guardian. 

pRA(7nCE. — Change  of  Venue. — Rule  of  CourL — Where  a  rale  of  conrt 
quires  applications  for  chiinges  of  venue  in  civil  cases  to  be  made  not 
later  than  the  day  fixed  for  the  trial^  it  is  error  to  refuse  an  application 
made  on  that  day  if  the  showing  is  sufficient. 

Guardian  and  Ward. — Insane  Perwn. — GomplainL — In  an  action  by  a 
guardian  thp  averments,  that  his  ward  is  a  person  of  unsound  mindj  and 
that  the  plaintiff  is  his  guardian,  are  sufficient  to  show  his  authority  Uy 
maintain  the  action. 

Same. — Action,  for  Mone})  Had  and  Received. — Demand, — In  such  action,  an 
averment  that  the  defendant  received  certain  money  from  the  plaintiff's 
ward  and  refused  thereafter  to  repay  it  upon  demand,  is  sufficient  with- 
out an  averment  that  the  money  remained  unpaid. 

Same. — Contract  of  Insane  Person. — Fraud.  — K  complaint  in  such  action, 
which  alleges  that  the  defendant  obtained  a  large  sum  of  money  from 
the  plaintiff's  ward  while  he  was  of  unsound  mind,  by  a  fraudulent  con- 
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tract,  and  that  thereafter  the  ward  was  adjudged  a  person  of  unsonnd 
mind,  and  the  defendant,  upon  demand,  refused  to  repay  the  monej,  i» 
insufficient  without  an  averment  that  the  ward  continued  a  person  of 
unsound  mind,  or  did  not  affirm  his  contract,  as  the  same  is  not  yoid  but 
voidable. 

Pleading. — iVaefice. — Demurrer, — No  available  error  is  committed  in  sus- 
taining a  demurrer  to  an  argumentative  denial  when  the  general  denial 
is  on  file. 

^Iamx. — Ooceriure, — A  plea  of  coverture  is  no  defence  to  an  action  for 
money  had  and  received  to  the  use  of  another. 

From  the  Harrison  Circuit  Court. 

W.  T.  Zenor,  W.  T.  Jones  and  W.  H.  Hudson,  for  appellant. 
W.  N.  Trdcewellf  R,  J.  Tracewdl,  B,  P.  Douglass  and  8,  Jf. 
StockslageTj  for  appellee. 

Best,  C. — ^The  appellee,  as  guardian  of  Joseph  Hutster,  a 
person  of  unsound  mind,  brought  this  action  against  the  ap- 
pellant and  her  husband,  Cornelius  R.  Hoke,  to  recover  from 
them  a  large  sum  of  money  alleged  to  be  due  from  them  to 
his  ward. 

The  complaint  consisted  of  three  paragraphs.  The  first 
alleged,  in  substance,  that  the  appellee  was  the  guardian  of 
the  person  and  estate  of  Joseph  Hutster,  a  person  of  unsound 
mind ;  that  on  the  17th  day  of  October,  1877,  said  defendants 
became  and  were  indebted  to  said  Hutster,  in  the  sum  of 
$9,614.06,  and  on  the  19th  day  of  November,  1878,  said  de- 
fendants became  indebted  to  said  Hutster  in  the  further  sum 
of  (6,525,  money  had  and  received  to  the  use  of  said  Hutster ; 
that  said  defendants,  though  often  requested  to  pay  said  money 
to  the  pltintiff,  have  refused,  and  have  converted  the  same  to 
their  own  use ;  that  the  same  is  due  and  remains  wholly  unpaid. 

The  second  averred  that  said  defendants  received  from  said 
Hutster,  on  the  —  day  of  November,  1878,  $11,272  in  cur- 
rency, "  to  hold  to  his  use*' ;  that  afterwards  said  Hutster  was 
duly  adjudged  a  person  of  unsound  mind,  and  the  plaintiff 
was  appointed  his  guardian ;  that  thereafter,  to  wit,  on  the 
8th  day  of  January,  1880,  the  plaintiff  demanded  said  money 
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of  said  defendants,  but  that  they  &iled  and  refused,  and  still 
-refuse,  to  pay  any  part  of  it. 

The  third  averred,  in  substance,  that,  on  the  —  day  of 
,  1878,  Joseph  Hutster,  who  was  then  a  person  of  un- 
sound mind,  had  in  his  possession,  and  was  the  owner  of, 
4^16,000  in  money;  that  at  that  time  he  was  living  with  the 
appellant,  and  that  the  defendants,  with  full  knowledge  that 
he  was  a  person  of  unsound  mind,  by  undue  influence  over 
him,  procured  from  him  said  money,  and  still  retain  the  same ; 
that  said  Hutster  was,  on  the  —  day  of  November,  1879,  ad- 
judged a  person  of  unsound  mind,  and  that  plaintiff  was  duly 
appointed  his  guardian ;  that  afterwards  the  plaintiff  demanded 
fiaid  money  of  the  defendants,  and  avoided  any  contract  or 
agreement  made  by  said  defendants  with  said  Hutster  at  the 
time  they  procured  said  money. 

A  demurrer,  for  the  want  of  facts,  was  overruled  to  each 
of  these  paragraphs,  and  the  appella,at  filed  a  separate  answer 
of  five  paragraphs.  The  first  was  a  general  denial,  and  the 
others  were  special.  The  second,  third  and  fourth  paragraphs 
of  the  answer  alleged,  in  substance,  a  gift  of  the  money  to 
the  appellant,  and  the  fifth  was  a  plea  of  coverture.  A  de- 
murrer was  sustained  to  each  of  these  special  paragraphs,  and 
the  issue  formed  by  the  general  denial  and  the  complaint  was 
submitted  to  the  court,  a  trial  had,  and  finding  made  against 
the  appellant  for  $3,175  and  in  favor  of  her  husband.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  were  over- 
ruled, and  judgment  rendered  upon  the  finding. 

Various  errors  have  been  assigned,  some  of  which  will  now 
be  noticed.  It  is  insisted  that  the  court  erred  in  refusing  to 
change  the  venue  from  the  judge  upon  affidavit  filed.  It  ap- 
pears from  a  bill  of  exceptions  in  the  record,  that  the  cause 
was  assigned  to  a  special  judge,  who,  on  the  17th  day  of  No- 
vember, 1880,  set  the  cause  down  for  trial  on  the  1st  day  of 
December  following,  and  immediately  after  making  said  order 
retired  from  the  bench.  On  the  1st  day  of  December  there- 
aft^er,  such  judge  again,  for  the  first  time  aft^er  retiring,  re- 
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sumed  the  bench  and  called  said  cause,  whereupon  the  de- 
fendants  moved  the  court^  upon  affidavit  filed,  for  a  change 
of  the  cause  from  the  judge.  This  affidavit  was  sufficient  to 
entitle  the  parties  to  a  change,  but  the  court  overruled  the 
motion  for  the  reason  that  the  application  was  not  made  ia 
time  under  Rule  40  of  said  court.  This  rule  is  in  these  words  r 
'^ Applications  for  changes  of  venue  in  causes  on  the  docket 
at  the  beginning  of  the  term  must  be  made  in  criminal  causes 
not  later  than  the  second  day  of  the  term,  and  in  civil  causes 
not  later  than  the  day  fixed  for  the  trial.^' 

This  application  was  made  on  the  day  fixed  for  the  trial, 
and  was  within  the  time  limited  by  the  above  rule.  We  can 
not  see  that  the  above  rule  in  any  way. affected  the  applica- 
tion for  a  change,  and  think  that  as  the  affidavit  was  sufficient 
the  court  erred  in  refusing  to  order  the  change. 

The  appellant  also  insists  that  the  court  erred  in  overrul- 
ing the  demurrer  to  each  paragraph  of  the  complaint.  The 
principal  objection  urged  to  the  first  is  that  it  is  not  averred 
that  Joseph  Hutster  had  been  adjudged  a  person  of  unsound 
mind,  and  that  the  appellee  had  been  duly  appointed  his  guar- 
dian. We  think  the  paragraph  sufficient  in  this  respect.  The 
averments  that  he  was  a  person  of  unsound  mind,  and  that 
the  appellee  was  his  guardian,  though  not  as  explicit  as  the 
averments  insisted  upon,  were  sufficient  to  show  his  authority 
to  maintain  the  action.  The  other  averments  show  that  ap- 
pellant was  indebted  for  so  much  money  had  and  received, 
and  this  was  sufficient. 

The  second  paragraph  of  the  complaint  was  insufficient* 
The  averment  that  the  appellant  in  November,  1878,  received 
from  said  Hutster  $11,272,  "to  hold  to  his  use,'^  and  that  the 
appellee,  who  was  not  appointed  guardian  till  November,  1879, 
thereafter  demanded  the  payment  of  the  money,  which  was 
refiised,  does  not,  as  we  think,  show  any  liability  to  pay  the 
money.  If  the  phrase  "to  hold  to  his  use^'  implies  an  obli- 
gation to  repay  upon  demand,  which  may  be  doubted,  it  does 
not  show  that  the  obligation  remained  undischarged.     If  so 
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much  money  had  been  loaned^  or  the  action  was  upon  an  ex- 
press promise  to  pay  it,  an  averment  that  it  was  unpaid  would 
have  been  necessary.  The  same  rule,  we  think,  must  apply 
in  this  case,  oven  if  the  undertaking  can  be  construed  as  a 
promise  to  repay  upon  demand.  The  refusal  to  pay  created 
no  liability  unless  such  obligation  existed,  and  this  does  not 
appear  from  the  mere  undertaking  itself. 

The  third  paragraph  was  also  insufficient.  The  substance 
of  the  averments  is  that,  while  said  Hutster  was  a  person  of 
unsound  mind,  the  appellant,  by  exercising  an  undue  influence 
over  him,  obtained  from  him  $16,000  in  money,  and  that  she 
refused  to  pay  the  appellee,  who  was  thereafter  appointed  his 
guardian,  said  money.  These  averments  show  that  the  money 
was  obtained  before  said  Hutster  was  adjudged  a  person  of 
unsound  mind,  in  pursuance  of  some  kind  of  agreement  or 
understanding.  What  agreement  was  made  is  not  stated,  but 
that  one  was  made  is  fairly  inferable  from  the  fact  that  the 
money  was  procured  by  undue  influence,  and  it  is  averred 
that  the  demand  for  its  repayment  avoided  such  agreement 
as  was  made.  This  agreement  was  not  void,  and  the  law  will 
not,  upon  receipt  of  the  money  under  the  circumstances  stated, 
imply  a  promise  to  repay  it.  At  most  it  is  only  voidable, 
and  may,  upon  removal  of  the  disability,  be  affirmed  or  dis* 
affirmed.  This  money  was  received  in  1878,  and  said  Hutster 
was  not  adjudged  a  person  of  unsound  mind  until  November, 
1879,  perhaps  eighteen  months  after  the  reception  of  the 
money.  There  is  no  averment  that  during  this  time  said 
Hutster  was  not  a  person  of  sound  mind,  and  that  he  did  not 
daring  this  time  affirm  such  contract.  This  averment  was. 
held  necessary  in  the  case  of  Hardenbrook  v.  S/iertoood,  72. 
Ind.  403,  where  a  guardian  sought  to  avoid  a  contract  made 
by  his  ward  before  he  was  adjudged  a  person  of  unsound' 
mind,  and  the  same  rule  is  applicable  to  the  facts  averred  in 
this  paragraph  of  the  complaint.  No  such  averment  is  nec- 
essary, of  course,  where  the  guardian  seeks  to  enforce  the  con^ 
tract,  but  where  he  seeks  to  avoid  it  he  must  show  a  right  to 
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do  so.     For  these  reasons  we  think  the  third  paragraph  in- 
sufficient. 

The  second,  third  and  fourth  paragraphs  of  the  answer  were 
at  most  mere  argumentative  denials,  as  all  the  facts  averred 
in  each  of  them  were  admissible  in  evidence  under  the  general 
denial,  and  simply  tended  to  deny  the  &cts  alleged  in  the 
complaint.  If  sufficient,  no  available  error  was  committed 
in  sustaining  the  demurrer  to  them. 

'  The  fifth  paragraph,  which  was  a  plea  of  coverture,  consti- 
tuted no  defence  to  the  ca.se  made  by  the  first  paragraph  of 
the  complaint.     This  is  too  plain  to  justify  further  notice. 

As  the  judgment  must  be  reversed  for  the  reasons  already 
given,  and  as  the  issues  must  be  reformed,  the  other  questions 
discussed  may  not  again  arise^  and,  therefore,  it  becomes  un- 
necessary to  notice  them. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  sustain 
the  demurrers  to  the  second  and  third  paragraphs  of  the  com- 
plaint, and  to  sustain  the  motion  to  change  the  venue  of  said 
cause  from  said  judge,  if  the  appellant  now  so  desires. 


No.  9629. 

Thh  Eouisville,  New  Albany  and  Chicago  Railway 

Company  v.  Henly  et  al. 

Fbagtice. — Demurrer, — Supreme  Court — The  Supreme  Court  can  not  con- 
sider whether  there  was  error  in  overruling  a  demurrer  which  is  not  in 
the  record. 

SiiUB. — BiU  of  Particulars. — The  want  of  a  hiU  of  particulars  with  a  com- 
plaint Can  not  he  reached  bj  motion  to  make  the  complaint  more  spe- 
cific. 

Same.— A«w  lHal.—BiU  of  ExeeptiaM.—Eoidenoe.--  Ferdtci.— Where  the  bill 
of  exceptions  does  not  contain  all  the  evidence,  the  Supreme  Court  will 
not  consider  whether  the  verdict  is  contrary  to  law,  or  supported  by  suf* 
£cient  evidence,  or  whether  the  damans  are  excessive. 
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Evidence. — Agent, — Convenatiaiu. — Re»  Oetkt, —  Contrad. — The  convena' 
tions  of  an  agent  of  the  defendant  authorized  to  make  and  modify  the 
contract  sued  on,  had  at  the  time  concerning  it  and  its  terms,  are  proper 
evidence  for  the  plaintiff;  so,  also,  the  conversations  of  others  which  ar» 
part  of  the  rea  gesUjs, 

Same. — Angwen  to  Interrogaioriea. — Corporation, — The  answers  made  by  ■ 
defendant  corporation  to  interrogatories  filed  with  the  complaint  ara 
proper  evidence  for  the  plaintiff. 

From  the  Washington  Circuit  Court. 

O.  W.  Friedley  and  E.  D.  Pearson,  for  appellant. 
J.  H,  Louden' SLud  B.  W.  Miera,  for  appellees. 

Franklin,  C. — Appellees  sued  appellant  in  the  Monroe 
Circuit  Court,  upon  a  contract  to  run  an  excursion  train  of  cars 
from  Mitchell,  in  Lawrence  county,  to  Indianapolis,  in  Marion 
county,  Indiana,  and  return.  The  complaint  was  in  two  para* 
graphs.  The  first  was  a  general  paragraph  for  money  had 
and  received  for  their  use ;  the  second  was  upon  the  special 
contract.  A  demurrer  is  claimed  to  have  been  overruled  to 
each  of  the  paragraphs.  A  motion  to  make  the  first  paragraph 
more  specific  was  also  overruled. 

The  plaintiffs  with  their  complaint  filed  interrogatories  tO' 
be  answered  by  the  defendant.  The  defendant  moved  to  strike 
out  the  interrogatories,  which  is  claimed  to  have  been  also 
overruled,  and  answers  to  the  interrogatories  were  filed. 
Issues  were  made,  and  the  venue  changed  to  the  Lawrence 
Circuit  Court,  and  from  there  to  the  Washington  Circuit 
Court,  where  a  trial  was  had  before  a  jury,  and  a  verdict  re* 
turned  for  the  plaintiffs  for  $173.57 ;  and,  over  motions  for  a^ 
new  trial  and  in  arrest  of  judgment,  judgment  was  rendered 
upon  the  verdict.  Appellant  has.  assigned  as  errors  each  of 
the  foregoing  rulings.    . 

The  record  in  this  case  in  relation  to  the  making  up  of  the 
issues  is  very  much  confused.  It  shows  that  a  demurrer  was 
filed  to  the  amended  complaint,  but  does  not  contain  the  de- 
murrer, or  show  any  ruling  upon  it.  Without  the  demurrer 
we  can  not  judge  of  the  causes,  even  if  a  ruling  was  shown* 
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There  is  a  demurrer  in  the  record  that  had  been  filed  to  the 
original  complaint  before  amendment^  and  the  record  shows 
that  without  any  ruling  upon  it,  and  while  it  was  pending^ 
on  leave  of  the  court  the  complaint  was  amended.  This  took 
that  demurrer  out  of  the  record,  and  it  ought  to  have  remained 
out,  along  with  the  original  complaint.  We  can  not  telt 
whether  or  not  the  demurrer  filed  to  the  amended  complaint 
was  for  the  same  causes  that  are  stated  in  the  demurrer  to  the 
original  complaint,  and  no  question  is  presented  by  the  de- 
murrer  for  the  consideration  of  this  court. 

As  to  the  motion  to  make  the  first  paragraph  of  the  com- 
plaint more  specific,  it  is  in  the  common-law  form,  and  sub- 
stantially in  the  statutory  form.  Had  the  motion  been  to  re- 
quire a  bill  of  pai^iculars  to  accompany  it,  instead  of  to  make 
it  more  specific,  the  motion  would  perhaps  have  been  sustained. 
There  was  no  error  in  overruling  the  motion  as  made. 

It  is  insisted  with  great  earnestness  by  appellant  that  the 
motion  to  strike  out  the  interrogatories  filed  with  the  com- 
plaint should  have  been  sustained.  The  record  does  not  show 
any  ruling  upon  the  motion ;  but,  without  further  objections, 
the  answers  to  the  interrogatories  were  filed.  No  question  i» 
presented  to  this  court  by  this  motion  and  specification  of 
error. 

The  motion  for  a  new  trial  states  the  following  reasons  t 
The  verdict  is  contrary  to  law ;  is  not  sustained  by  the  evi- 
dence ;  the  damages  are  excessive ;  and  error  occurring  at  the 
trial,  in  permitting  appellees  to  testify  to  a  conversation  with 
appellant's  general  ticket  agent  in  relation  to  the  running  of 
the  train ;  in  permitting  Henly,  one  of  the  appellees,  to  tes- 
tify that  the  local  agent  of  appellant  at  Bloomington  had  told 
him  that  the  company  would  run  the  train  for  $400;  and  iu 
permitting  the  answers  to  the  interrogatories  to  be  read  iu 
evidence  to  the  jury. 

Appellees'  counsel  insist  that  the  first  three  reasons  for  a 
new  trial  can  not  be  considered  by  this  court,  because  the  bill 
of  exceptions  shows  that  it  does  not  contain  all  the  evidence 
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given  upon  the  trial  of  this  cause.  This  is  true.  Although 
the  bill  of  exceptions  states  that  it  contains  all  the  evidence 
given  in  the  cause,  yet  it  shows  that  a  certain  statement  in 
writing  furnished  by  appellant  to  appellees,  containing  the 
account  of  all  the  moneys  received  at  each  of  the  stations  on 
the  railroad  line,  for  tickets  sold  for  the  excursion  train,  from 
and  including  Mitchell  to  Roachedale,  was  given  in  evidence, 
but  it  nowhere  appears  in  the  bill  of  exceptions. 

A  substitute  therefor  claimed  to  be  different,  furnished  by 
appellant^s  general  ticket  agent  at  the  time  of  the  trial,  is  in 
the  bill  of  exceptions ;  but  the  former  statement  which  was 
given  in  evidence  is  important  evidence  for  the  appellee,  and 
they  have  a  right  to  insist  that  the  case  shall  not  be  considered 
by  this  court  upon  the  evidence,  in  the  absence  of  said  im- 
portant part  of  their  evidence ;  hence,  we  do  not  consider  the 
first  three  reasons  stated  for  a  new  trial. 

As  to  the  admissibility  of  the  testimony  in  relation  to  the 
conversation  with  the  general  ticket  agent,  the  contract  ap- 
pears to  have  been  that  the  train  should  be  run  on  the  10th 
day  of  December,  1881  ;  that  the  plaintiffs  guaranteed  $400 
for  the  train, and  paid  $200  in  advance  &s  a  bonus;  that  they 
were  to  have  all  that  was  realized  on  the  first  »300  tickets  that 
were  sold,  and  one-half  of  all  the  balance  realized  for  the  sale 
of  tickets  except  the  ones  sold  at  Greencastle  Junction.  It  was 
then  contemplated  to  run  the  train  from  the  junction  over 
the  Indianapolis  and  Terre  Haute  Railroad  track ;  but  before 
the  time  arrived  the  appellant  made  arrangements  with  the 
Indianapolis,  Decatur  and  Springfield  Railroad  Company  to 
run  the  train  from  Roachedale  to  Indianapolis  over  their  tracks 
This  extended  the  line  of  travel  over  defendant's  road  15  or 
20  miles  further  north.  On  the  9th  of  December,  1881>  the 
day  before  the  train  was  run,  appellant's  general  ticket  agent 
was  in  Bloomington,  when  appellees  complained  of  the  change 
in  the  route,  hnd  the  agept  told  them  that  they  ought  not  to 
complain,  for  the  change  would  only  give  them  that  many- 
more  stations  and  that  much  more  territory  to  work  up  and- 
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ID  which  to  sell  tickets,  and  he  exhibited  to  them  a  list  of  the 
stations  and  the  number  of  tickets  that  he  supposed  would  be 
sold  at  each  station  north  of  Greencastle  Junction  until  thev 
reached  Boachedale,  where  they  would  be  transferred  to  the 
other  road.  And  this  is  the  conversation  testified  to,  of  which 
appellant  complains. 

The  evident  meaning  of  the  contract  is  that  all  of  the 
tickets  sold  over  the  first  300,  except  those  at  the  point  where 
the  train  was  to  be  transferred  to  another  road,  should  be 
•equally  divided  between  the  parties,  and  by  this  conversation 
the  parties  understood  that  the  change  of  route  transferred 
that  point  from  the  Greencastle  Junction  to  Roachedale.  The 
general  ticket  agent  made  the  original  contract  with  appel- 
lees, and  was  competent  to  change  it.  Appellant  was  bound  by 
the  change,  and  we  think  the  testimony  was  competent;  there 
was  no  error  in  its  admission. 

The  testimony  of  Henly,  that  the  local  agent  at  Blooming- 
ton  had  told  him  that  the  company  would  run  the  train  for 
$400,  was  also  objected  to.  Henly  was  leading  in  getting  the 
arrangement  for  the  excursion  train,  and  in  the  beginning  of 
the  negotiations  he  applied  to  the  local  agent  atBloomington 
to  learn  what  it  could  be  obtained  for,  who,  after  enquiring  at 
headquarters,  informed  him  that  it  could  be  had  for  $400.  In 
pursuance  of  this  information,  the  contract  was  finally  con- 
4Sommated  upon  the  aforesaid  basis.  There  is  nothing  wrong 
in  the  admission  of  this  testimony;  it  only  explains  a  part  of 
the  general  traasactions  that  led' to  a  consummation  of  the 
contract; 

The  admission  in  evidence  of  appellant's  answers  to  the 
interrogatories  filed  with  the  complaint  was  also  objected  to. 

This  objection  is  based  upon  the  ground  that  appellant,  be- 
ing a  corporation,  could  not  be  required  to  answer  interroga- 
tories, and  the  answers,  furnished  by  any  of  its  officers  or 
agents,  could  not  bind  the  corporation ;  that  the  officers  and 
agents  were  competent  witnesses,  and,  not  being  parties  to  the 
suit,  could  only  be  required  to  testify  as  other  witnesses.  We 
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do  not  think  this  question  is  properly  presented  by  an  objec- 
tion to  the  reading  of  the  answers  in  evidence.  A  corpo- 
ration only  speaks  through  and  acts  by  its  agents. 

Appellant  selected  its  own  agent  to  answer  the  interroga- 
torieSy  and  filed  the  answers  as  its  answers.  Section  303> 
of  the  Code  of  1852,  2  R.  S.  1876,  p.  156,  provides  that  "the 
answer  to  the  interrogatories  may  be  used  or  not  on  the  trials 
at  the  option  of  the  party  requiring  it.''  Under  this  statute 
appellees  had  the  right  to  read  in  evidence  to  the  jury  the  an- 
swers to  the  interrogatories,  and  there  was  no  error  in  the 
admis^on  of  this  evidence. 

We  find  no  available  error  in  this  record.  The  judgment 
ought  to  be  afiSrmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
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Decedents'  Estates. — Suit  an  Contract. — AppeaL — StattUe  Construed. — Thm 
provisions  of  section  2455,  R.  S.  188 1,  concerning  ap[>eal8  to  the  Supreme 
Court,  do  not  apply  to  a  civil  suit  by  an  administrator  to  recover  a  mone^ 
demand  on  contract. 

Same. — Costs, — An  administrator  may  sue  in  the  circuit  court,  upon  » 
money  demand  on  contract  for  any  sum,  and  if  he  recover  any  sum  he 
will  also  recover  costs,  section  691,  R.  S.  1881,  not  being  applicable  to 
such  suits. 

From  the  Monroe  Circuit  Court. 

/.  W.  Buskirk  and  H,  C,  hiincanj  for  appellant. 
J.  H.  Louden  and  R.  W,  Miers,  for  appellee. 

Black,  C. — The  appellee,  administrator  of  the  estate  of 
Joshua  Hillenberg,  deceased,  sued  the  appellant,  Hiram  Hil- 
lenberg,  upon  an  account  for  personal  property  sold  and  de- 
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livered,  money  loaned  and  work  and  labor  done  by  said  in- 
testate to  and  for  the  appellant. 

Thefe  was  an  answer  of  several  paragraphs,  including  a 
general  denial,  paragraphs  of  set-ofiP,  paragraphs  alleging  pay- 
ment and  paragraphs  alleging  other  matters  of  special  defence. 
Reply  in  denial.  The  cause  was  referred  to  a  master  com- 
missioner, upon  whose  report  the  court  rendered  judgment 
for  the  appellee  for  $47.50  and  his  costs.  Appellant  moved 
to  tax  the  costs  against  the  plaintiff.  This  motion  having 
been  overruled,  appellant  moved  to  modify  the  judgment  so 
fLS  to  give  the  defendant  judgment  against  the  plaintiff  for 
oosts.  This  motion  also  was  overruled.  The  ground  of  each 
of  these  motions  was  that  the  plaintiff's  recovery  was  for  less 
than  $50,  and  it  was  not  reduced  below  $50  by  set-off  or 
oounter-olaim,  but  was  so  reduced  by  proof  of  payments  made 
by  the  defendant.  By  his  assignment  of  errors  and  the  argu- 
ment of  his  counsel,  appellant  has  presented  for  our  consid- 
eration the  question  whether  he  was  entitled  to  judgment  for 
oosts. 

The  judgment  was  rendered  on  the  21st  of  February,  1882. 
Appellant  iiled  his  appeal  bond  on  the  25th  of  the  same^ 
month,  and  the  transcript,  with  the  assignment  of  errors  and 
Appellee's  joinder  in  error,  was  filed  in  the  office  of  the  clerk 
of  this  court  on  the  24th  of  April,  1 882.  The  cause  was  sub- 
mitted to  the  appellee  upon  the  de&ult  of  the  appellant,  on 
the  23d  of  May,  1882.  Appellant  filed  a  brief  on  the  10th 
of  July,  1882 ;.  and  on  the  2lRtof« April,  1883,  appellee  moved 
to  dismiss  the  appeal,  for  the  reason  that  the  transcript  was 
not  filed  in  this  court  within  ten  days  after  the  filing  of  the 
Appeal  bond. 

In  support  of  this  motion  counsel  for  appellee  rely  on  sec- 
tion 2455,  R.  S.  1881,  being  section  229  of  the  act  of  1881, 
in  relation  to  the  settlement  of  the  estates  of  decedents.  The 
next  preceding  section  provides  that  any  person  considering 
himself  aggrieved  by  any  decision  of  the  circuit  court,  or  judge 
thereof  in  vacation,  growing  out  of  any  matter  connected  with 
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a  decedent's  estate^  may  prosecute  an  appeal  to  the  Supreme 
Court  upon  filing  with  the  clerk  of  said  circuit  court  a  bond, 
etc.  Section  2455  provides  that  such  appeal  bond  %hall  be 
filed  within  ten  days  after  the  decision  complained  of  is  made, 
unless,  for  good  cause  shown,  this  court  shall  direct  such  ap- 
peal to  be  granted  on  the  filing  of  such  bond  within  one  year 
aft;er  such  decision ;  that  any  person  aggrieved  may  take  the 
appeal  in  his  own  name,  without  joining  with  any  other  per- 
son ;  and  that  the  transcript  shall  be  filed  in  this  court  within 
ten  days  after  filing  the  bond. 

The  case  at  bar  is  not  one  to  which  this  statute  is  applica- 
ble. It  is  acivil  action  brought  by  an  administrator  as  author- 
ized by  the  civil  code,  R.  S.  1881,  sec.  252,  and  the. appeal 
is  one  taken  during  term  as  provided  by  sec.  638,  R.  S.  1881. 
The  appeal  contemplated  by  section  2454,  d  aeq.y  R.  S.  1881, 
is  one  in  some  proceeding  provided  for  by  the  statute  relating- 
to  the  settlement  of  the  estates  of  decedents,  wherein  this  par- 
ticular mode  of  appeal  is  authorized,  such  as  a  proceeding  upon 
a  claim  against  a  decedent's  estate  {Bell  v.  Moxkssetj  71  Ind. 
347)^  or  a  proceeding  by  an  administrator  to  sell  real  estate 
of  the  decedent  to  pay  debts  {Seward  v.  Clark,  67.1nd.  289). 
See  BUfSk  v.  Grayy  74  Ind.  231.  But  if  the  decision  here  ap- 
pealed from  were  one  ''  growing  out  of  any  matter  connected 
with  a  decedent's  estate,"  within  the  meaning  of  said  statute, 
we  would  have  to  hold  in  this  case  that  the  appellee,  by  his 
acts  and  his  delay,  had  waived  his  right  to  ask  for  the  dismissal 
of  the  appeal.     West  v.  Cavins,  74  Ind.  266. 

.  If  this  case  were  one  to  be  governed  by  the  general  pro- 
visions of  the  civil  code  in  relation  to  costs,  the  plaintiff,  in 
an  action  for  a  money  demand  on  contract  commenced  in  the 
circuit  court,  having  recovered  less  than  $50,  exclusive  of 
costs,  would  be  liable  to  pay  costs,  unless  the  judgment  was 
reduced  below  $50  by  a  set-off  or  counter-claim  pleaded  and 
proved  by  the  defendant,  in  which  case  the  party  recovering: 
judgment  would  recover  costs ;  if  the  judgement  was  reduced 
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below  $60  by  proof  of  payments^  the  defendant  would  recover 
costs.    R.  S.  1881^  section  591. 

We  assume  that  it  sufficiently  appears  by  the  record  that 
the  judgment  was  reduced  below  $50  by  proof  of  payments^ 
and  not  by  set-off  or  counter-claim  pleaded  and  proved. 

By  the  fourth  section  of  the  act  of  May  14th,  1852,  estab- 
lishing courts  of  common  pleas  (2  6.  &  H.,  p.  20),  the  court  of 
common  pleas  was  given  original  and  exclusive  jurisdiction 
of  (among  other  things)  all  matters  relating  to  the. settlement 
and  distribution  of  decedents^  estates,  and  all  actions  against 
executors  and  administrators.  The  8th  section  was  as  fol- 
lows :  "  Guardians,  executors  or  administrators,  may  sue  in 
said  court  of  common  pleas,  any  and  all  persons  against  whom 
any  claim^  debt  or  demand  of  any  kind  whatsoever,  accrues  to 
them  in  such  fiduciary  capacity ;  and  in  all  cases  where  exec- 
utors, administrators  or  guardians,  are  plaintiffs,  the  common 
pleas  shall  have  concurrent  jurisdiction  with  the  circuit  court.'' 

In  Wheeler  v.  OalverVs  AdmW,  25  Ind.  365,  which  was  a 
suit  by  an  administrator  in  the  court  of  common  pleas,  upon 
a  promissory  note  for  $4.50,  the  cause  of  action  was  admitted 
by  the  defendant,  and  this  court  sustained  a  judgment  against 
the  defendant  for  costs.  In  construing  said  sections  4  and  8, 
the  court  held  that  all  suits  against  executors  or  administra- 
tors mti^  be  brought  in  said  court  of  common  pleas,  and  that 
executors  and  administrators  might  sue  in  that  court  upon 
any  claim,  debt  or  demand  of  any  kind  accruing  to  them  in 
their  fiduciary  capacity,  without  regai'd  to  the  amount  of  such 
demand,  and  that  in  all  such  cases  costs  would  follow  judg- 
ment. It  was  further  said  that  executors  and  administrators 
might  sue  either  in  the  circuit  court  or  before  justices  of  the 
peace,  in  cases  in  which  jurisdiction  was  conferred  on  those 
courts,  but  that  they  were  not  compelled  to  do  so,  but  might 
sue  in  the  common  pleas. 

Referring  to  the  original  section  11  of  said  act,  which  pro- 
vided, among  other  things,  that  the  court  of  common  ple&s 
.^onld  have  concurrent  jurisdiction  with  justices  in  all  leases 
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where  the  sum  due  or  demanded  was  not  less  than  $50^  the  court 
held  that  this  had  no  relation  to  cases  in  which  executors,  ad- 
ministrators or  guardians  were  parties  under  the  jurisdiction 
conferred  by  said  sections  4  and  8. 

When  this  decision  was  rendered  there  was  in  force,  as  there 
is  now,  a  statute  providing  that  "  Every  executor  or  adminis- 
trator shall  have  full  power  to  maintain  any  suit  in  any  coart , 
of  competent  jurisdiction,  in  his  name  as  such  executor  or  ad- 
ministrator, for  any  demand  of  whatever  nature  due  the  de- 
cedent in  his  lifetime,'^  etc.  2  R.  S.  1876,  p.  546,  section  151  ; 
R.  S.  1881,  section  2291. 

As  further  provided  in  the  section  just  quoted  in  part,  the 
administrator  would  not,  in  such  suit  brought  in  his  fiduciary 
capacity,  be  liable  for  any  costs  in  his  individual  capacity ; 
yet,  in  an  action  so  brought  by  him  in  the  circuit  court  while 
the  court  of  common  pleas  was  in  existence,  the  judgment  as 
to  costs  would  be  controlled  by  the  general  provisions  of  the 
code,  and  if  recovered  by  the  defendant  would  be  made  pay- 
able out  of  the  assets  of  the  estate. 

In  the  statute  of  March  6th,  1873  (Acts  1873,  pp.  87,  96), 
the  offices  of  common  pleas  judge  and  district  attorney  were 
abolished,  and  it  was  provided  (sec.  79),  that  the  circuit  courts, 
*^  in  addition  to  the  jurisdiction  heretofore  exercised  by  them, 
shall  also  have  the  same  jurisdiction  that  has  heretofore  been 
exercised  by  the  court  of  common  pleas,  and  all  laws  and 
parts  of  laws  concerning  said  courts  of  common  pleas,  shall 
be  hereafter  construed  to  mean  and  apply  to  said  circuit  courts, 
so  &r  as  the  same  may  be  applicable.'^ 

As  to  actions  of  which  the  common  pleas  and  circuit  courts 
had  concurrent  jurisdiction,  so  that  they  might  be  brought 
and  conducted  in  either  court  with  the  same  result  in  all  re- 
spects, nothing  was  added  to  the  jurisdiction  of  the  circuit 
court  by  the  statute  abolishing  the  common  pleas;  but  as  to 
all  matters  in  which  the  common  pleas  had  an  exclusive  or 
peculiar  jurisdiction,  that  jurisdiction  was  transferred  and 
added  to  the  jurisdiction  of  the  circuit  court,  and  the  laws  or  . 
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parts  of  laws  which  had  conferred  such  jurisdiction  on  the 
common  pleas  were  continued  in  force,  the  name  of  the  cir- 
cuit court  being  understood  as  substituted  therein  for  that  of 
the  common  pleas. 

Thus  was  transferred  to  the  circuit  court  exclusive  jurisdic- 
tion in  all  matters  in  relation  to  the  settlement  and  distribu- 
tion of  the  estates  of  decedents,  and  in  all  actions  in  which 
executors  or  administrators  were  the  only  defendants. 

If  this  court  was  correct  in  holding  that  the  common  pleas, 
under  said  section  8,  had  a  peculiar  jurisdiction,  distinct  from 
that  of  the  circuit  court  in  actions  brought  by  guardians,  ex- 
ecutors or  administrators,  as  to  which  the  general  provisions 
in  relation  to  jurisdiction  and  to  costs  were  not  applicable, 
and  if  by  virtue  of  special  provisions  only  applicable  to  the 
common  pleas  court,  such  actions  might  be  brought  in  that 
court  without  regard  to  the  amount  of  the  demand,  and  costs 
would  follow  judgment  without  regard  to  the  amount  of  re- 
covery, it  would  seem  to  follow  that  the  same  jurisdiction 
now  belongs  to  circuit  courts.  An  individual  about  to  sue 
may  well  be  supposed  to  generally  be  better  informed  concern- 
ing payments  that  may  be  proved  by  the  defendant  than  an 
administrator  pursuing  the  settlement  of  a  decedent^s  estate. 
Whatever  reasons  there  were  for  providing  that  in  one  court, 
the  one  having  exclusive  jurisdiction  of  actions  against  exec- 
utors and  administrators,  they  might  sue  without  regard  to 
the  amount  of  the  demand,  and  recover  costs  if  they  recovered 
judgment,  those  reasons  still  exist;  and  the  Legislature  has 
nowhere  indicated  an  intention  that  sdid section  8,  as  construed 
in  Wheeler  v.  Calvert's  Adm'r,  supra,  shall  not  apply  to  the 
circuit  court. 

We  find  no  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 
Vol.  88.-35 
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187  8M         MoRTQAOE. — ForedoBure, — Sheriffs  Sale, — Statute  <}f  lAmiiialwM, — DeseeniM, — 

Widou^B  RighU* — Notiee. — Juri9dielum.^0a8e  Oritieiaed, —  Inchoate  Intereti 

of  Wife. — In  1854  R,  a  non-resident,  took  title  to  lands,  giving  the  yendor 

a  mortgage  for  unpaid  purchase-money.    In  1855  he  married,  and  in 

1^  ^1  ^^^^  ^leidij  his  wife  surviying,  who,  September  15th,  1881,  brought  suit  for 

54A  ^®'  interest,  as  widow,  in  the  lands.     In  1857,  in  a  suit  against  B.  alone, 

166  ttg  the  mortgage  was  foreclosed,  upon  default  of  B.,  the  notice  to  him  being  hj 

iS  I6ll  publication  upon  affidayit  showing  merely  that  B.  was  not  a  resident  of 

'  the  State.    The  land  was  sold  under  the  decree,  and  a  sherifT's  deed  made 

to  the  purchaser,  who  subsequently  conveyed  it,  and  from  1860  possession 

was  continuously  held  by  the  purchasers,  claiming  title  under  the  sheriff's 

sale.    Suit  in  1881  by  widow  to  quiet  title  to  one-third  of  the  land. 

Hddf  that  the  decree  of  foreclosure  was  void,  for  want  of  jurisdiction,  in 

the  court  which  rendered  it. 

Hdi^  also,  that  the  sheriff's  sale  and  deed  were  void. 

Heldy  also,  that  the  possession  under  the  sheriff's  sale  for  ten  years  was,  by 

virtue  of  the  statute  of  limitations,  R.  S.  1881,  section  293,  clause  3,  a  bar 

to  any  suit  by  B.  or  any  one  claiming  under  him  by  title  acquired  after 

the  decree. 

Hdi,  also,  that  B.'s  wife  acquired  her  interest  inchoate  in  the  land  by  the 

marriage;  by  his  death  this  became  vested  by  virtue  of  section  2491,  R. 

S.  1881,  and  not  by  inheritance  as  his  heir,  under  section  2483,  and  she 

was  not  barred  by  the  statute  of  limitations.    lhJS>oti  v.  Armdrongt  14  Ind. 

254,  criticised. 

From  the  Harililton  Circuit  Court. 

F,  M.  TrisBaly  T.  J.  Kane  and  T,  P,  Davis,  for  appellant. 
D.  Mo8Sy  R.  R.  Stephensortf  R.  Oraham  and  W.  8.  Christian, 
for  appellees. 

Morris,  C. — The  appellant  brought  this  suit  against  the 
appellees  for  the  purpose  of  having  her  interest  in  240  acres 
of  land  in  Hamilton  county  quieted  and  assigned  to  her  by 
partition. 

The  cause  was  put  at  issue  and  submitted  to  the  court  for 
trial.  At  the  request  of  the  parties  the  court  found  the  facts 
and  stated  its  conclusions  of  law.  The  finding  was  in  favor 
of  the  appellees,  and  is  as  follows : 
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1.  That  on  September  9th,  t864,  Conrad  M.  Brenner  be- 
came the  owner  of  the  lands,  described  in  the  complaint,  by 
purchase  from  Christian  Boston,  and  on  the  same  day  he  exe- 
cuted and  delivered  to  said  Boston  his  mortgage,  by  which  he 
conveyed  to  him  said  lands  to  secur^  the  unpaid  purchase- 
money  evidenced  by  three  notes  of  same  date,  of  $700  each^ 
the  first  falling  due  March  20th,  1855 ;  the  second  March  20th, 
1856 ;  and  the  third  March  20th,  1857 ;  each  bearing  interest 
and  waiving  relief  from  valuation  and  appraisement  laws. 

2.  At  said  time  said  Conrad  M.  Brenner  was  an  unmarried 
man,  but  afterward,  on  the  21st  day  of  September,  1855,  he 
wa%  married  to  the  plaintiff,  Catharine  Brenner. 

At  the  August  term,  1857,  of  the  court  of  common  pleas 
of  Hamilton  county,  in  the  State  of  Indiana,  the  said  Chris- 
tian Boston  instituted  his  suit  against  said  Conrad  M.  Bren- 
ner to  foreclose  the  equity  of  redemption  in  said  lands,  and  at 
said  term  of  said  court  he  recovered  the  judgment  of  said 
court  that  there  was  due  him  on  the  debt  secured  by  said  mort^ 
gage  the  sum  of  (822,  and  that  the  equity  of  redemption  of 
said  Conrad  M.  Brenner  in  and  to  said  lands  be  foreclosed, 
and  that^  upon- the  issuing  of  a  decretal  order  on  said  judg^ 
ment  to  the  sheriff  of  said  county,  he  should  sell  said  lands 
for  the  purpose  of  paying  said  debt;  that  said  judgment 
was  rendered  upon  default  without  summons  or  other  notice 
than  by  publication  in  a  weekly  newspaper  then  published  in 
said  county ;  that  the  only  affidavit  upon  which  said  publica- 
tion was  made  was  attached  to  the  complaint  in  said  suit,  and 
is  in  these  words :  "  Wm.  Grarver,  being  sworn,  says  that  the 
above  named  Conrad  M.  Brenner  is  a  non-resident  of  the 
State  of  Indiana.  William  Garver. 

"Subscribed  and  sworn  to  before  me  March  21st,  1857. 

"  James  O'Brien,  Clerk.'* 

That  a  decretal  order  was  afterwards  issued  on  said  judg- 
ment to  the  sheriff  of  said  county,  and  said  lands  were  sold 
by  him  in  pursuance  thereof  to  said  Christian  Boston,  on  the 
26th  day  of  September,  1857,  for  the  sum  of  $2,572.65,  and 
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the  said  sheriff  thereupon  executed  and  delivered  to  said  Bos- 
^n  his  deed  hy  which  he  conveyed  to  him  the  said  lands,  in 
pursuance  of  said  sale. 

3.  In  1858  said  Boston  sold  and  conveyed  said  lands  to  the 
defendant  Quick^  who^gon  the  30th  day  of  December,  1859, 
sold  and  conveyed  the  east  half  of  the  southwest  quarter  of 
section  8,  township  19  north,  of  range  six  (6),  to  the  defend- 
ant Anderson,  the  same  being  a  parf  of  said  lands  described 
in  the  complaint. 

4.  That  on  May  28th,  1860,  the  defendant  Quick,  claiming 
to  be  the  owner  of  said  lands  under  and  by  virtue  of  said 
sheriff's  sale  and  deed,  employed  the  defendant  Anderaoit  to 
deaden  eighty  acres,  namely,  the  south  eighty  of  the  quarter 
section  described  in  the  complaint,  and  to  look  after  said  lands, 
pay  the  taxes,  and  see  that  no  timber  was  cut  on  the  same; 
also,  to  cut  out  the  underbrush  on  the  residue  thereof;  and 
thereupon  said  Anderson,  for  and  on  behalf  of  said  Quick,  by 
virtue  of  said  employment,  entered  upon  said  lands  and  dead- 
ened the  timber  on  said  eighty  acres,  and  cut  the  underbrush 
on  the  residue ;  which  was  done  during  the  month  succeeding 
said  employment ;  that  he  then  resided  and  continued  to  re- 
side within  a  half  mile  of  said  lands,  and  he  did,  for  and  on 
behalf  of  Quick,  continuously  overlook  said  lands,  and  pay 
the  taxes  thereon  until  the  year  1863,  and  until  defendant 
Quick  moved  on  to  the  lands ;  that  he  caused  it  to  be  sur- 
veyed for  said  Quick  in  1860;  that  in  March,  1862,  defend- 
ant Quick  and  his  brother  came  on  to  the  quarter  section  and 
built  a  cabin  on  the  same,  and  said  defendant  stayed  there 
with  his  brother  about  a  month,  and  his  brother  stayed  there 
continuously,  occupying  said  cabin  until  defendant  afterwards 
moved  on  the  land,  in  1863;  that  defendant  Quick,  ftx)m  the 
time  he  purchased  said  lands,  lived  in  Bartholomew  county, 
Indiana,  until  the  year  1863,  during  which  year  he  moved  on 
to  said  quarter  section  and  has  continuously  ever  since  then 
occupied  and  possessed  the  same  exclusive  of  all  others,  claim- 
ing the  sole  and  exclusive  title  thereto,  under  and  by  virtue 
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of  said  sheriff's  sale  and  deed ;  that  he  has  claimed  to  be  the 
sole  owner  of  said  lands  continuously  since  his  purchase 
thereof  from  said  Boston,  by  virtue  of  such  purchase  and  said 
sheriff's  sale  and  deed;  that,  in  the  year  1859, said  defendant 
Anderson  took  possession  of  said  eighty  acres  conveyed  to  him 
by  said  Quick,  and  has  continuously  since  then  occupied  and 
possessed  the  same  to  the  exclusion  of  all  other  persons,  under 
a  claim  of  the  sole  and  exclusive  title  thereto,  by  virtue  of 
said  sheriff's  sale  and  deed  and  the  deed  to  him  by  said  Quick. 
He  caused  twenty  acres  of  the  land  to  be  cleared  and  fenced  in 
1862,  and  afterwards  deadened  and  cleared  twenty  acres  more. 
All  the  eighty  acres  was  under  fence  by  1863.  The  first 
twenty  acres  were  cleared  under  a  lease  which  expired  in  1 867. 

5.  At  the  time  the  defendants  took  possession  of  said  land 
it  was  in  timber  and  non-productive. 

6.  The  mortgage  debt  sued  on  in  said  suit  of  Boston  against 
Brenner  aforesaid  now  amounts,  principal  and  interest,  to  the 
sum  of  $1,879.50 ;  that  defendant  Quick  has  made  lasting  and 
valuable  improvements  on  said  lands,  as  follows :  « 

Buildings      $1,200 

Ditching 1,200 

Fencing 1,500 

Orchard 300 

Clearing 900 

Total $5,100 

That  defendant  Anderson  has  made  lasting  and  valuable 
improvements  on  the  lands  possessed  by  him,  as  follows: 

Ditching $      50 

Fencing 200 

Clearing 400 

Total $650 

Making  total  improvements $5,750 

They  have  paid  taxes,  Anderson,  $1 20 ;  Quick,  $240  .  $   360 

Total $6,110 
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They  have  received  rents  from  said  lands  as  follows : 

Defendant  Quick  has  received $4^590 

Defendant  Anderson  has  received 2^040 

Total - $6,630 

7.  Conrad  M .  Brenner  died  on  the  7th  day  of  January^ 
1875,  leaving  the  plaintiff  surviving  him  as  his  widow,  and 
this  suit  was  commenced  on  the  15th  day  of  September,  1881. 

8.  Ck>nrad  M.  Brenner  and  plaintiff  were  neither  ever  resi- 
dents of  Indiana. 

9.  Each  and  all  the  conveyances  as  above  found  were  re- 
corded in  the  recorder's  office  of  said  county  within  thirty 
days  after  their  execution. 

The  conclusions  of  law  are  stated  as  follows :  "  I  conclude  as 
matters  of  law,  1st :  That  said  judgment  of  foreclosure  and 
proceedings  thereunder  are  void,  being  without  jurisdiction. 
2d.  That  they,  with  the  sheriff's  sale  and  deed  thereunder, 
show  color  of  title  in  the  defendants.  3d.  That  plaintiff^s 
cause  of  action  is  barred  by  the  statute  of  limitations. 

"  I  therefore  find  for  the  defendants. 

"Mark  E.  Forkner,  Judge  jpro  tern." 

The  appellant  excepted  to  the  conclusions  of  law.  Final 
judgment  was  rendered  for  the  appellees.  The  only  error  as- 
signed, which  is  discussed  or  insisted  upon  by  the  appellant, 
is  that  which  questions  the  correctness  of  the  conclusions  of 
law  stated  by  the  court. 

The  finding  of  the  court  shows  that  Conrad  M.  Brenner, 
the  mortgagor  and  sole  defendant  in  the  foreclosure  suit  com- 
menced by  said  Boston  against  him,  in  the  court  of  common 
pleas  of  Hamilton  county,  did  not  appear  to  said  suit  in  per- 
son or  by  attorney ;  that  he  was  not  a  resident  of  the  State, 
and  that  the  only  notice  he  had  of  the  pendency  of  such  fore- 
closure suit  was  that  given  by  publication  in  a  newspaper, 
founded  upon  the  affidavit  set  out  in  the  finding  of  the  court. 
The  affidavit  was  attached  to  the  complaint,  but  it  was  not  a 
verification  of  the  &cts  stated  in  the  complaint.   To  authorize 
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notice  by  publication  in  a  suit  against  a  non-resident^  it  must 
be  made  to  appear  by  affidavit  that  the  defendant  is  a  non^ 
resident,  and  that  a  cause  of  action  exists  against  him,  or  that 
he  is  a  necessary  party  to  the  suit.  This  constructive  notice 
is  purely  statutory.  In  the  absence  of  the  statute,  a  party 
could  not  be  thus  brought  into  court.  To  render  such  ser- 
vice available  the  statute  must  be  complied  with.  Octlpin  v. 
Page,  18  Wal.  350-369.  The  statute  requires  that  in  such 
<»se8  it  shall  be  shown  by  affidavit  that  a  cause  of  action  ex- 
ists against  the  non-resident,  or  that  he  is  a  necessary  party 
to  the  suit.  In  this  case  neither  of  these  facts  was  shown  by 
affidavit.  It  follows,  therefore,  that  the  notice  was  unauthor- 
ized and  void.  It  follows,  further,  that  the  court,  in  said  fore- 
closure suit,  had  no  jurisdiction  of  Conrad  M.  Brenner,  and 
that  the  judgment  and  decree  of  the  court  were  void  as  against 
him.  Fontaine  v.  Houstony  58  Ind.  316;  Johnson  v.  PcUter- 
^on,  12  Ind.  471.  It  further  follows  that  because  th6  decree 
of  foreclosure  against  Brenner,  the  mortgagor,  was  void,  the 
fiale  of  the  land  in  controversy  by  virtue  of  a  decretal  order 
issued  upon  that  decree,  and  the  conveyance  made  by  the 
sheriff  to  Boston  in  pursuance  of  such  sale,  were  also  void, 
and  insufficient  to  pass  the  title  of  Brenner  to  the  purchaser. 
The  mortgage  was  not  foreclosed,  and  Brenner's  title  re- 
mained in  him  just  as  it  would  had  there  been  no  attempt  to 
foreclose  the  mortgage. 

But  the  appellees  contend  that  though  the  proceedings  to 
foreclose  the  -Boston  mortgage  were  void  and  insufficient  to 
pass  the  title  to  the  purchaser,  yet  the  sale  made  by  the 
sheriff  and  his  deed  to  the  purchaser  gave  color  of  title;  that 
the  possession  of  the  appellees,  under  said  sheriff's  deed  and 
the  conveyance  of  Boston  to  them,  was  adverse  to  the  owner 
and  all  others,  and  that  as  neither  the  judgment  debtor,  his 
heirs,  nor  any  person  claiming  under  hinr  by  a  title  acquired 
subsequent  to  the  date  of  the  judgment  of  foreclosure,  had 
commenced  any  suit  to  recover  the  land  so  sold  by  said  sheriff 
within  t^n  years  from  the  day  of  sale,  such  possession  has, 
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under  the  3d  clause  of  sec.  211,  2  R.  S.  1876,  p.  123,  ripened 
into  a  good  title,  and  had  become,  long  before  the  death  of 
Conrad  M.  Brenner,  which  occurred  in  1875,  a  bar  to  any  ac- 
tion which  he,  in  his  lifetime,  or  his  heirs  since  his  death,  might 
have  commenced  for  the  recovery  of  said  land. 

We  think  the  sheriff's  deed,  though  altogether  inefiectual 
to  pass  the  title  to  the  purchaser,  was  sufficient  to  give  color 
of  title.  A  void  tax  deed  gives  color  of  title,  and  so  may  a. 
void  sheriff's  deed.  Pillow  v.  BobeiiSy  13  How.  472 ;  MarsU^n- 
V.  lfo66«,  2  Mass.  433 ;  BeU  v.  Lmgtoorth,  6  Ind.  273 ;  Van- 
deave  v.  MUiken^  13  Ind.  105. 

The  appellees,  as  we  understand  them,  not  only  insist  that 
the  title  acquired  by  them  under  the  ten  years'  limitation  is. 
good,  but  that  it  had  the  effect  to  render  valid  and  binding- 
the  decree  of  foreclosure  obtained  by  Boston  against  Conrad 
M.  Brenner,  so  that  the  title  acquired  by  them  under  the  stat- 
ute is  the  same  title  which  they  would  have  acquired  by  the 
sheriff's  deed,  had  the  proceedings  in  the  foreclosure  suit  been 
valid  and  not  void. 

In  this  we  think  the  appellees  are  mistaken.  Had  the  court 
of  common  pleas  of  Hamilton  county  obtained  jurisdiction 
of  Conrad  M.  Brenner  in  the  foreclosure  suit,  the  decree  and 
the  sheriff's  deed  made  pursuant  to  a  sale  on  that  decree  would 
have  been  valid,  and  such  deed  would  relate  back  to,  and  take 
effect  from,  the  date  of  the  mortgage,  and  pass  to  the  purchaser 
all  the  right  and  title  which  Conrad  M.  Brenner  then  had  in 
the  land  mortgaged.  As  the  mortgage  was  made  before  h]» 
marriage  with  the  appellant,  the  deed  of  the  sheriff,  if  valid^ 
would  have  passed  to  the  purchaser  the  entire  title  t6  the  land, 
subject  only  to  the  right  of  the  appellant  to  redeem. 

But,  as  we  have  shown,  the  judgment  of  foreclosure  wa& 
void,  as  was  also  the  sheriff's  deed.  The  title  which  the  ap- 
pellees acquired  under  the  statute  of  limitations  in  no  way 
depended  upon  the  mortgage  executed  by  Conrad  M.  Brenner 
to  Boston.  It  did  not  relate  back  to  the  date  of  the  mort- 
gage so  as  to  pass  the  title  which  Conrad  M.  Brenner  theo 
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had  in  the  land  in  dispute.  The  title  of  the  appellees  was 
created  by  operation  of  law,  and  it  was  such  only  as  Conrad 
M.  Brenner  had  at  the  time  the  decree  of  foreclosure  was 
rendered ;  and  this  effect  the  sale  has  by  the  express  terms 
of  the  statute  creating  the  limitation.  2  B.  S.  1876,  p.  123, 
section  211.  Had  Conrad  M.  Brenner,  prior  to  the  commence- 
ment of  the  foreclosure  suit,  conveyed  the  equity  of  redemption 
to  a  third  party,  the  title  acquired  under  the  ten  years'  limita- 
tion, would  not  have  run  against  or  affected  in  any  way  the 
title  of  the  purchaser  of  the  equity  of  redemption,  he  not  hav- 
ing been  a  party  to  the  foreclosure  suit.  Nor  would  any  in- 
terest in  the  equity  of  redemption,  acquired  from  the  mort- 
gagor prior  to  the  commencement  of  the  suit  to  foreclose,  have 
been  affected  by  such  foreclosure  and  the  ten  years'  limitation, 
unless  the  owner  of  such  interest  had  been  a  party  to  such 
proceedings. 

The  appellant's  inchoate  interest  in  the  equity  of  redemp- 
tion in  the  land  in  controversy  was  acquired  by  her  marriage 
with  the  mortgagor  prior  to  the  commencement  of  the  fore- 
closure suit.  It  was  not,  therefore,  affected  by  the  foreclosure 
suit  and  the  operation  of  the  ten  years'  limitation,  she  not 
having  been  a  party  to  such  suit ;  but  upon  the  facts  found 
by  the  court  the  title  of  Conrad  M.  Brenner,  held  by  him  at 
the  time  the  decree  of  foreclosure  was  rendered,  passed  by 
operation  of  law,  under  the  statute  of  limitations,  section 
211,  suprUy  to  the  appellees.  At  law  the  mortgage  would  be 
held  to  be  merged  in  the  title  thus  acquired ;  in  equity,  it 
would  be  kept  alive  for  the  benefit  of  the  appellees  and  the 
security  of  their  title. 

By  her  marriage  to  Conrad  M.  Brenner,  though  after  he 
ha4  executed  the  mortgage  to  Boston,  the  appellant  acquired 
an  inchoate  interest  in  said  real  estate,  which,  upon  the  death 
of  her  husband,  became  vested  and  absolute  as  against  his 
heirs  and  all  others  except  as  against  the  mortgagee  upon 
foreclosure  of  said  mortgage.  The  mere  existence  of  the  mort- 
gage would  not  of  itself  prevent  this  interest,  upon  the  death 
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of  the  husband,  from  vesting  in  possession.  Its  foreclosure 
and  the  sale  of  the  mortgaged  premises,  pursuant  to  the  decree 
of  foreclosure,  could  alone  have  that  effect  and  bar  her  right 
to  one-third  of  the  land.  This  mortgage  was  executed  in 
1854,  after  the  act  of  1852  in  relation  to  mortgages  took  effect. 
The  mortgage  was  but  a  security  for  the  debt  due  from  Con- 
rad M.  Brenner  to  Boston.  It  did  not  give  to  the  mortgagee 
the  right,  as  such  a  mortgage  would  formerly  have  done,  to 
possession,  nor  could  he  have  used  it  to  protect  his  possession 
otherwise  acquired,  without  foreclosing  it.  Ifor  could  the 
Appellees,  as  the  equitable  assignees  of  the  mortgage,  avail 
themselves  of  it  in  this  suit,  upon  the  facts  found,  to  defeat 
the  appellant's  claim.  The  inchoate  interest  of  the  appellant 
in  the  land  in  controversy  was,  during  the  life  of  her  husband, 
an  appreciable  interest,  capable  of  being  transferred  by  the 
joint  deed  of  herself  and  husband,  and  it  might  be  barred  by 
judicial  proceedings  against  her,  but  not  by  proceedings  to 
which  she  was  not  a  party.     May  v.  Fletcher,  40  Ind.  575. 

The  appellees  insist  that  the  appellant  had  no  interest  in 
said  land  except  ae  the  heir  of  her  husband.  In  this  we  think 
they  are  mistaken.  As  we  have  already  seen,  the  title  of 
Conrad  M.  Brenner  had  passed  to  the  appellees  long  before 
his  death,  not  by  virtue  of  the  mortgage  executed  by  him  to 
aaid  Boston,  but  by  operation  of  the  ten  years'  statute  of  lim- 
itations, and,  therefore,  subject  to  the  inchoate  right  of  the 
appellant.  The  appellant  could  not,  as  heir,  take  from  her 
husband  while  living;  she  could  not  take  from  him  at  his 
death,  for  at  his  death  he  had  no  interest  in  the  land  that 
could  descend  to  her  or  any  one  else.  She  therefore  took, 
upon  her  husband's  death,  her  interest  in  this  real  estate,  un- 
^er  section  27  of  the  descent  law,  in  virtue  of  her  marriage 
rights,  not  as  her  husband's  heir,  because  he  was  not  8eize<l 
at  his  death,  but  was  seized  during  coverture,  and  she  had  not 
joined  with  him  in  any  conveyance  of  it.  This  was  held  in 
the  case  of  May  v.  Fletcher,  supra,  and  is,  we  think,  clearly 
the  law.     This  being  so,  the  appellant's  rights  are,  obviously, 
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not  barred  by  the  ten.  years'  limitation.     She  does  not  take  as 
heir^  nor  under  her  husband^ within  the  meaning  of  sec.  211. 

The  appellant  seeks  in  this  action  to  recover,  as  the  widow 
of  Conrad  M.  Brenner,  one-third  of  the  real  estate  in  contro- 
versy. The  cause  of  action  did  not  accrue  to  her  until  the 
death  of  her  husband,  in  1875.  Prior  to  his  death  she  could 
not  have  maintained  the  action.  The  twenty  years'  statute 
of  limitations  did  not  begin  to  run  against  this  right  until  it 
lUMsrued.  It  is  a  general  rule  that  the  cause  of  action  must 
have  accrued,  and  that  there  must  be  parties  in  existence  to 
«ue  and  be  sued  before  the  statute  can  begin  to  run.  Wood 
Limitation  of  Actions,  254 ;  Hobart  v.  Connecticut  Turnpike 
Co,,  15  Conn.  145;  Murray  v.  East  India  Go.,  5  B.  &  Aid. 
"204 ;  Granger^s  Adm^r  v.  Granger,  6  Ohio,  35. 

The  mortgage  executed  by  Brenner  to  Boston  not  having 
been  foreclosed,  the  case,  viewed  most  fevorably  for  the  appel- 
lees, stands  as  it  would  if  nothing  had  been  done  and  as  if 
mortgage  were  still  in  force  and  unforeclosed.  In  such  case, 
upon  the  death  of  her  husband,  the  appellant  would  be  entitled 
to  have  her  one-third  of  said  land  set  off  to  her  in  sever- 
alty, subject  to  the  rights  of  the  appellees  under  the  mort- 
:gage.  As  the  assignees  of  the  mortgage,  the  appellees  could 
not  defeat  the  appellant's  right  to  one-third  of  said  land  other- 
wise than  by  a  foreclosure  and  purchase.  They  might,  per- 
haps,-by  a  cross  complaint,  have  foreclosed  the  mortgage  in 
this  action,  but,  hadsuch  a  course  been  pursued,  the  appellant 
might,  for  the  protection  of  her  interest  in  the  land,  have  in- 
sisted upon  her  right  to  redeem.     May  v.  Fletcher,  supra. 

It  is  urged  by  the  appellees,  with  much  earnestness  and  ap- 
parent force,  that  their  title  acquired  through  the  statute  of 
limitations,  whether  under  the  ten  or  twenty  years'  limitation, 
must  be  held  to  be  as  effectual  as  would  have  been  a  deed  from 
Conrad  M.  Brenner  to  them  in  satisfaction  and  discharge  of 
^d  mortgage;  that  as  the  31st  section  of  the  statute  of  de- 
:8cents  provides  that  where  the  husband  purchases  land  during 
marriage,  and  executes  a  mortgage  to  secure  the  purchase- 
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money^  the  widow^  though  she  doesnot  join  id  such  mortgage, 
shall  not,  as  against  the  mortgagee^  be  entitled  to  one-third 
of  the  land,  such  a  deed  of  the  husband  would  pass  to  the 
grantee  the  entire  title  to  the  land;  free  from  the  claims  of  the 
widow.  And  Fletcher  v.  Holmes,  32  Ind.  497,  and  ToUmU  v. 
Armstrong,  14  Ind.  254^  are  cited  in  support  of  this  proposi- 
tion. We  do  not  think  these  cases,  as  modified  by  May  v. 
Fletcher,  supra,  sustain  the  conclusion  of  the  appellees ;  nor 
do  we  think  the  above  section  applies  to  this  case.  It  is  not 
necessary  that  it  should.  As  in  this  case  the  mortgage  was 
executed  before  the  appellant's  marriage  to  the  appellee,  her 
rights  are  no  greater  certainly  than  they  would  be  if  the  above 
section  applied.  As  against  Boston  or  his  assignees  she  was 
not  entitled  to  one-third  of  the  laud  mortgaged.  But  the 
statement  of  the  proposition  implies,  as  the  truth  is,  that,  as 
against  the  heirs  of  her  husband  and  all  others  except  those 
holding  under  the  mortgage,  she  would  be  entitled  to  one- 
third  of  said  laud ;  and  this  right,  though  inchoate,  she  would 
be  entitled  to  protect  by  redeeming  from  said  mortgage.  No 
one  doubts  that  the  wife  has  this  inchoate  interest.  It  would 
be  a  mere  mockery,  it  seems  to  us,  if  this  right,  given  by  the 
law,  could  not  be  protected.  It  could,  upon  the  hypothesis 
of  the  appellees,  be  protected  only  by  the  exercise  of  the  right 
to  redeem.  As  the  mortgage  is  a  mere  security,  and  does  not 
of  itself  confer  title,  the  right  to  redeem  must  continue  until 
the  mortgage  is  foreclosed.  ^'  The  right  to  foreclose  and  the 
right  to  redeem  are  reciprocal.  Since  the  rights  of  the  mort- 
gagor  and  mortgagee  are  reciprocal  and  commeasurable,  re- 
demption under  the  mortgage  is  cut  otf  at  the  expiration  of 
the  same  time  that  the  right  to  foreclose  is  barred.''  Jones 
Mortg.,  section  1 146 ;  King  v.  Meighen,  20  Minn.  264 ;  Koek 
V.  Briggs,  14  Cal.  256 ;  Oreen  v.  Turner,  38  Iowa,  112 ;  Haskell 
V.  Bailey,  22  Conn.  569. 

If  we  regard  the  right  to  foreclose  the  mortgage  as  barred, 
it  is  out  of  the  way  of  the  appellant,  and  her  rights  are  the 
same  as  they  would  have  been  had  it  never  been  executed. 
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Had  there  been  no  mortgage,  upon  the  death  of  the  appellant's 
husband,  in  1875,  though  appellees  had  been  in  possession 
adversely  for  the  period  found  by  the  court,  her  right  to  one- 
tbird  of  the  land  would  not  have  been  affected  by  such  adverse 
possession,  because  the  possession  had  not  existed  for  twenty 
years,  and  for  the  further  reason  that  her  cause  of  action  did 
not  accrue  until  her  husband's  death,  in  1875.  The  statute 
not  having  run  the  twenty  years  at  the  time  of  the  husband's 
death,  there  was  nothing  to  prevent,  upon  any  hypothesis,  the 
accruing  of  the  right  to  one-third  of  said  land,  as  claimed  by 
the  appellant,  and  against  this  right  the  statute  began  to  run 
^hen  it  accrued,  and  not  before.  It  was  not  barred,  therefore, 
in  1881,  when  this  suit  was  commenced. 

If  the  mortgage  is  still  alive  and  may  yet  be  foreclosed,  the 
right  of  the  appellant  to  redeem  continues  and  is  not  barred. 
We  have  already  shown  that  the  ten  years'  limitation,  by  its 
own  terms,  never  run  against  the  appellant,  she  not  taking 
iis  the  heir  of  her  husband,  nor  under  him  within  the  mean- 
ing of  section  211  of  the  code. 

It  may  be  proper  to  remark  that  if  a  deed  from  the  mort- 
gagor to  the  appellees  in  satisfaction  of  the  mortgage,  would, 
as  seems  to  have  been  held  in  the  case  of  TalboU  v.  Armstrong, 
have  had  the  effect  to  cut  off  all  rights  of  the  appellant  in  the 
land  conveyed,  such  a  conclusion  could  be  upheld  only  upon 
the  assumption  that  such  a  deed  would  relate  back  to  the  date 
of  the  mortgage,  and  pass  the  title  as  it  was  then  held  by  the 
mortgagor.  We  can  not  see  how,  consistently  with  the  rules 
of  law,  such  a  deed  could  be  thus  held  to  relate  back  to  the  preju- 
dice of  a  third  party.  File  v.  Doe,  1  Blackf.  127.  But,  how- 
ever this  may  be,  Conrad  M.  Brenner  did  not  convey  to  the 
appellees  or  any  one  else ;  the  mortgage  has  not  been  fore- 
closed, and  the  appellees'  title,  under  section  211,  is,  by  the 
express  terms  of  the  section,  limited  to  titles  acquired  by  de- 
scent, or  under  the  execution  debtor,  after  the  date  of  the 
judgment  or  decree. 

This  case  has  been  very  fully  and  ably  argued  upon  both 
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sides.  Upon  any  view  of  the  fkots  that  can  be  taken,  we  have 
reached  the  conclusion,  not  entirely  without  doubt,  that  the 
court  belowerred  in  its  conclusionsof  law,  and  that  the  judg- 
ment below  should  be  reversed. 

Peb  Cuaiam. — It  is  ordered^  upon  the  foregoing  opinion^ 
that  the  judgment  below  be  reversed,  ai  the  costs  of  the  ap- 
pellees. 


No.  8629. 
BoWEN  ET  AL.  V.  BrAOUNIEB. 

Dbfault. — Setting  Aside. — Judgment. — Negligenoe. — Ihuetiee. — A  defendant 
duly  summoned,  upon  the  advice  of  the  sheriff  and  others,  having  no 
authoritj  in  the  matter,  that  it  was  unnecessary  for  him  to  appear, 
suffered  a  default,  and  thereupon  an  unjust  judgment  was  rendered 
again8t  him ;  after  the  term  he  applied  to  have  the  default  set  aside  that 
he  might  defend,  and  the  application  was  granted. 

Heldj  that  this  was  fatal  error,  his  default  having  been  suffered  by  his  in- 
excusable negligence. 

From  the  Carroll  Circuit  Court. 

L.  E,  McReynoldSy  J.  W,  OordoUj  R,  N.  Lamb  and  8,  M, 
Shepard,  for  appellants. 

J.  Applegate  and  (7.  R.  PoUard,  for  appellee. 

NiBLACK,  J. — In  January,  1863,  Samuel  Bragunier  was, 
by  the  common  pleas  court  of  Carroll  county,  appointed  guar* 
dian  of  the  person  and  estate  of  William  H.  Bragunier,  who 
was  a  minor  and  the  owner  of  property  requiring  the  care  of 
a  guardian.  On  the  28th  day  of  December,  1863,  out  of 
moneys  which  came  into  the  hands  of  the  said  Samuel  as  such 
guardian,  he  loaned  to  William  H.  McCain  the  sum  of  $1,038.- 
31,  for  which  McCain  executed  his  note  payable  to  the  said 
Samuel,  as  the  guardian  of  his  said  ward,  one  year  afler  date, 
with  interest,  and  to  secure  the  payment  of  that  note  McCain 
executed  to  the  said  Samuel,  as  such  guardian,  a  mortgage 
on  about  124  acres  of  land  in  the  county  of  Carroll.     On  tho 
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30th  day  of  June^  1869^  McCain  executed  his  note  to  Rachel 
Williams  for  ^548.53,  payable  one  year  after  date,  with  ten 
per  cent,  interest.  McCain  also  executed  a  mortgage  on  the 
same  lands  described  in  the  mortgage  to  Bragunier,  to  secure 
the  payment  of  his  note  to  the  plaintiff^  describing  her  as  the 
guardian  of  Oustave  Diels.  On  the  4th  day  of  November, 
1874,  McCain  executed  his  note  to  Enoch  Bo  wen  for  $785.- 
78,  payable  one  day  after  date^  and  placed  another  mortgage 
on  the  same  lands  to  secure  the  payment  of  that  note.  On 
the  3d  day  of  March,  1875,  Rachel  Williams,  describing  her- 
self as  guardian  of  Gustave  Diels,  commenced  an  action  in 
the  Carroll  Circuit  Court  for  judgment  on  the  note  executed 
to  her  by  McCain,  and  for  the  foreclosure  of  the  mortgage 
given  to  secure  that  note,  making  McCain,  the  said  Samuel 
Bragunier,  describing  him  as  guardian  of  his  said  ward,  Jacob 
Knettle,  Enoch  Bowen,  Daniel  McCain,  Abner  H.  Bowen, 
Samuel  H.  Robinson,  James  R.  Blanehard,  John  Burr  and 
John  H.  Burr  defendants  to  the  action. 

The  said  Rachel  averred  in  her  complaint  that  the  mortgage 
executed  to  Bragunier  had  been  fully  paid,  though  not  entered 
satisfied  of  record ;  that  all  the  defendants,  except  McCain, 
the  mortgagor,  and  Bragunier,  claimed  some  interest  in  the 
mortgaged  lands,  the  nature  and  extent  of  which  was  unknown 
to  her,. but  that  all  of  such  interests,  if  any  such  existed,  were 
junior  to  her  mortgage. 

Besides  answering  the  complaint,  at  the  ensuing  April  term 
of  court,  Abner  H.  Bowen  filed  a  cross  complaint  alleging 
that  he  was  the  holder  by  assignment  of  the  note  and  mort- 
gage given  to  Enoch  Bowen,  and  demanding  the  foreclosure 
of  that  mortgage  also.  Some  of  the  other  defendants  also 
answered  the  complaint,  but  McCain,  the  mortgagor,  and 
Bragunier  made  default. 

Upon  a  hearing  the  court  found  that  there  was  due  to  the 
plaintiff  the  sum  of  $597.01 ;  that  there  was  due  to  Abner  H. 
Bowen  upon  the  note  described  in  his  cross  complaint  the 
sum  of  $888.65 ;  that  there  was  due  to  the  defendant  Knettle 
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the  sum  of  $1^338.39^  ^^hich  was  also  a  lien  on  the  mortgaged 
lands^  and  that  the  liens  of  all  the  defendants  were  junior  to 
the  mortgage  lien  of  the  plaintiff. 

The  court  thereupon  rendered  a  personal  judgment  against 
McCain  for  the  amount  found  to  be  due  from  him  to  the 
plaintiff,  and  ordered  a  foreclosure  of  the  plaintiff's  mortgage 
and  a  sale  of  the  mortgaged  lands  to  pay  the  judgment  as  well 
as  the  sums  respectively  found  to  be  due  to  Bowen  and  Knettle 
as  junior  liens  on  those  lands^  declaring  all  the  liens  held  by 
any  of  the  defendants  to  be  junior  to  the  lien  of  the  plaintiff. 

On  the  14th  day  of  June,  1875^  which  was  after  the  close 
of  the  April  term  of  that  year  at  which  the  foregoing  pro- 
ceedings were  had^  Samuel  Bragunier  filed  in  the  office  of  the 
clerk  of  the  Carroll  Circuit  Court  a  sworn  statement  in  writ- 
ing in  the  form  of  a  motion^  but  in  the  nature  of  a  complaint, 
alleging  his  appointment  as  guardian  of  his  ward,  William  H. 
Braguniqr,  as  well  as  his  loan  of  money  to,  and  his  taking  a 
note  and  mortgage  from,  William  H.  McCain ;  also  setting 
forth  a  brief  synopsis  of  the  proceedings  in  said  court,  which 
we  have  set  out  as  above ;  also  charging  that  the  note  and 
mortgage  taken  by  him  of  McCain  had  never  been  fully  paid, 
only  |700  having  been  paid  thereon  on  the  29th  day  of  March, 
1866,  and  that  the  court  did  not  find  that  they  had  been  paid 
in  full ;  also  admitting  that  process  had  been  duly  served  upon 
him  in  that  action,  but  averring  that  when  he  was  so  served 
with  process,  the  sheriff  informed  him  that  it  would  not*  be 
necessary  for  him  to  appear  in  the  action ;  that  he  afterwards 
consulted  with  the  step-father  of  his  ward,  who  also  advised 
him  that  he  need  not  appear  in  the  cause ;  that  being  by  oc- 
cupation a  fiirmer,  unfamiliar  with  the  proceedings  of  conrts, 
and  knowing  that  his  was  the  oldest  outstanding  mortgage  on 
the  lands  described  in  the  complaint  of  the  said  Rachel  Wil- 
liams, and  not  conceiving  it  to  be  possible  that  an  older  un- 
satisfied mortgage  could  be  postponed  to  one  of  more  recent 
date,  he  relied  on  the  advice  given  him  as  above  stated,  and 
did  not  appear  in  the  action,  and  did  not  learn  that  anything 
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bad  been  adjudged  affecting  his  rights  until  the  close  of  the 
term  at  which  the  judgment  herein  above  referred  to  was 
rendered ;  also  representing  that  his  said  ward  was  the  real 
party  in  interest,  and  the  person  to  whom  the  senior  note  and 
mortgage  taken  and  held  by  him  as  above  belonged ;  that 
there  had  been  no  service  of  process  upon  his  said  ward  and 
no  appearance  of  any  kind  in  the  action  for  him.  Wherefore 
he,  the  said  Samuel  Bragunier,  demanded  that  the  de&ult 
taken  against  him  should  be  set  aside,  and  that  he  should  be 
permitted  to  appear  in  the  cause  and  plead  to  the  complaint 
of  the  said  Rachel  Williams,  and  that  he  might  have  such 
proceedings  as  were  necessary  to  secure  for  his  mortgage  that 
priority  of  payment  to  which  it  was  lawfully  entitled. 

All  of  Bragunier's  co-defendants  in  the  original  action,  to- 
gether with  Rachel  Williams,  the  plaintiff  therein,  and  Gustave 
Diels,  her  ward,  were  made  defendants  to  this  proceeding,  and 
process  was  served  upon  them  accordingly. 

Counter  affidavits  were  filed,  one  by  the  sheriff  denying 
that  he  had  told  Bragunier  that  it  was  unnecessary  for  him 
to  appear  in  the  action,  and  another  by  another  person  who 
stated  that  after  Bragunier  was  served  with  process,  he  over- 
heard a  conversation  between  Bragunier  and  one  of  the  attor- 
neys of  Carroll  county,  in  which  the  attorney  told  him,  Bra- 
gunier, that  it  was  his  duty  to  appear  in  the  action  and  see 
that  his  interests  were  protected.  In  a  subsequent  affidavit 
filed  by  him,  Bragunier  substdntially  admitted  the  conversa- 
tion with  an  attorney,  as  charged,  but  explained  that  it  was 
a  merely  casual  conversation,  and  not  a  formal  consultation 
for  the  purpose  of  obtaining  legal  advice. 

The  court,  after  considering  the  matters  alleged  in  the  com- 
plaint and  counter  affidavits,  set  aside  the  default  taken  against 
Bragunier,  and  permitted  him  to  answer  the  complaint,  and 
to  set  up  his  note  and  mortgage  by  way  of  cross  complaint. 

Upon  a  further  hearing  the  court  rendered  a  personal  judg- 
ment against  McCain  for  an  alleged  balance  due  on  his  note 
Vol.  88.-36 
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to  Bragunier^  and  ordered  a  foreclosure  of  Bragunier's  mort- 
gage,  declaring  it  to  be  a  lien  prior  to,  and  older  than,  the 
mortgages  foreclosed  in  &vor  of  Rachel  Williams  and  Abner 
H.  Bowen,  and  ordering  the  original  judgment  to  be  modified 
accordingly. 

Error  is  assigned  in  various  forms  upon  the  proceedings 
on  the  complaint  of  Bragunier  to  have  the  default  taken 
against  him  set  aside,  and  in  such  a  way  as  to  call  in  question 
both  the  sufficiency  of  the  complaint  as  well  as  of  the  evidence 
upon  which  the  court  set  aside  the  deiault. 

We  are  of  the  opinion  that  the  complaint  was  not  sufficient 
to  entitle  Bragunier  to  the  relief  demanded,  and  that,  conse* 
quently,  as  the  sworn  statements  contained  in  the  complaint 
constituted  the  evidence  upon  which  the  default  was  set  aside, 
the  decision  of  the  court  setting  it  aside  was  not  sustained  by 
sufficient  evidence.  C!onceding  Bragunier's  claim  that  both 
the  sheriff  and  the  step-father  of  his  ward  advised  him  that  it 
was  not  necessary  to  appear  in  the  action,  that  did  not  relieve 
him  of  any  responsibility  in  fiiiling  to  appear.  These  men 
were  not  shown  to  have  had  any  interest  in  or  control  over 
the  estate  in  Bragunier's  hands,  and  were  hence  presumably 
not  in  a  position  to  give  authoritative  advice  concerning  its 
management. 

When  summoned  to  appear  in  the  action  Bragunier  became 
chargeable  with  notice  of  all  the  complaint  filed  in  it  con- 
tained, and  the  mere  opinions  of  persons  not  connected  with 
the  case,  however  numerous,  that  his  presence  in  court  was 
,  not  necessary,  could  not  relieve  him  of  the  duty  of  inquiring 
into  the  nature  and  object  of  the  action  against  him.  Nor 
-could  any  mere  conjectures  as  to  what  might  or  what  might 
not  probably  be  the  course  of  proceeding  in  the  cajLise,  relieve 
him  of  that  duty.  In  these  respects  this  case  falls  substantially 
within  the  rule  laid  down  in  the  cases  of  Lake  v.  JoneSj  49 
Ind.  297,  and  Snipes  v.  JoneSf  59  Ind.  251.  The  de&ult 
which  Bragunier  suffered  to  be  taken  against  him  appears  to 
us  to  have  been  the  result  of  ^' inexcusable '^  rather  than  ^^ex- 
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cusable'^  neglect.  Nor  did  the  failure  to  make  Bragnnier's 
ward  a  party  defendant  to  the  original  action  constitute  a 
circumstance  of  any  importance  in  the  application  to  have 
Bragunier's  default  set  aside. 

Although  Braguuier  was  the  mere  trustee  of  his  ward's  e»- 
tate^  yet,  as  to  contracts  entered  into  by  him  concerning  the 
estate  in  his  hands,  he  was  the  only  necessary  party  to  an  ac- 
tion, either  for  their  enforcement  or  annulment.  Stevenson  v. 
Bruce,  10  Ind.  397 ;  Vogel  v.  Vogler,  78  Ind.  353 ;  Perry 
Trusts,  section  328 ;  2  R.  8.  1876,  p.  34,  section  4. 

The  conclusion  we  have  reached  is  that  the  court  erred  in 
setting  aside  the  default  against  Bragunier,  and  in  permitting 
him  to  appear  in  and  plead  to  the  original  action.  Indianor- 
poUSy  etc.,  Go.  V.  CaveUy  53  Ind.  268 ;  Hunter  v.  FrandSy  56 
Ind.  460 ;  Bristor  v.  Galmn,  62  Ind.  352 ;  Adams  v.  Oitizen9 
State  Bank  of  New  Oastle,  70  Ind.  89 ;  Slagle  v.  Bodmer,  75 
Ind.  330 ;  Morris  v.  Buckeye  Engine  Go.,  78  Ind.  86 ;  Lawler 
V,  Gouch,  80  Ind.  369. 

The  order  setting  aside  the  default  against  Bragunier,  and 

the  judgment  modifying  the  judgment  in  the  original  action, 

are  both  reversed,  with  costs,  and  the  cause  is  remanded  for 

further  proceedings. 

Opinion  filed  at  the  November  term,  1882. 

Petition  for  a  rehearing  overruled  at  the  May  term,  1883. 
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the  Wabflsh  and  Erie  Canal  in  and  throngh  a  public  street  in  the  town, 
now  city,  of  Logansport,  the  easement  of  the  public  and  abutting  lot 
owners  in  such  street  was  not  thereby  destroyed,  but  remained  in  abey- 
ance merely  during  the  occupancy  and  use  of  the  street  for  the  purposes 
of  such  canal ;  and  upon  the  subsequent  abandonment  of  the  canal,  when 
the  street  was  no  longer  occupied  or  used  by  or  for  such  canal,  the  orig- 
inal easement  of  the  public  and  the  private  rights  of  abutting  lot  owners 
at  once  revived  and  became  effective  in,  on  and  over  such  street. 

From  the  White  Circuit  Court. 

Jf.  Winfidd,  J.  O,  NdsoTif  D,  Turpie,  A,  OUchri^i  and  C 
Denbyy  for  appellants. 

N.  O.  RosSy  R,  Magee,  T,  A.  Hendricks,  A.  W,  Hendricks, 
C.  Baker,  0.  B.  Hord,  S,  Glaypool,  H.  0.  Newcamb,  W.  A. 
Kdcham,  H  C.  Oooding,  C.  Buchanan  and  /.  8.  Btichanan, 
for  appellee. 

HowK,  J. — ^This  suit  was  commenced  by  the  appellee  against 
the  appellants,  in  the  Cass  Circuit  Court,  to  quiet  the  title  to 
certain  real  estate,  particularly  described,  within  the  limits  of 
the  city  of  Logansport,  in  Cass  county,  and  to  obtain  an  in- 
junction. The  cause  was  put  at  issue  and  tried  by  a  jury,  and 
a  verdict  was  returned  for  the  appellants,  the  defendants  be- 
low. On  the  appellee's  motion  a  new  trial  was  granted,  with 
leave  to  the  parties  to  amend  their  pleadings,  and  on  his 
furtheir  motion  the  venue  of  the  action  was  changed  to  jthe 
court  below. 

In  this  latter  court  the  appellee  filed  an  amended  complaint 
in  three  paragraphs,  making  new  parties  defendants.  Answers 
and  replies  were  filed  by  the  parties  respectively,  and  the  cause 
being  at  issue  was  again  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  appellee,  ''  and  that  his  title  to  the  real 
estate,  described  in  his  complaint,  be  quieted.'^  With  their 
general  verdict  the  jury  also  returned  into  court  their  special 
findings  on  particular  questions  of  fact  submitted  to  them  by 
the  parties  under  the  direction  of  the  court.  The  appellant^ 
the  City  of  Logansport,  separately  moved  the  court  for  a  judg- 
ment in  its  &vor^  on  the  special  findings  of  the  jury^  notwith«- 
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standing  their  general  verdict;  which  motion  was  overruled, 
and  to  this  ruling  it  excepted.  A  similar  motion  by  all  the 
appellants  jointly  was  also  overruled  by  the  court,  and  to  this 
decision  they  jointly  excepted.  All  the  appellants  join^^ly,  and 
the  City  of  Logansport  separately^  moved  the  court  for  a  new 
trial,  which  motions  were  severally  overruled,  and  exceptions 
were  duly  saved  to  these  rulings,  and  final  judgment  was 
rendered  for  the  appellee,  on  the  general  verdict,  as  prayed 
for  in  his  complaint. 

In  this  court  numerous  errors  have  been  assigned  jointly 
by  all  the  appellants  and  separately  by  the  appellant,  the  City 
of  Logansport.  We  deem  it  unnecessary  to  set  out  in  this 
connection  an  abbreviated  statement  even  of  these  alleged  er- 
rors, but  such  of  them  as  may  be  considered  in  this  opinion 
we  will  notice  at  the  proper  time. 

We  will  first  give  a  summary  of  the  material  facts  of  this 
case  as  we  gather  the  same  from  the  record.  On  the  3d  day 
of  September,  1828,  Chauncey  Carter  caused  the  original  plat 
of  the  town,  now  city,  of  Logansport  to  be  recorded.  On 
such  plat,  among  other  streets,  there  was  designated  a  street 
known  as  Fifth  street,  thirty-three  feet  wide.  On  the  3d  day 
of  August,  1833,  John  Tipton  laid  off,  platted  and  recorded 
his  first  addition  to  the  town,  now  city,  of  Logansport,  ad- 
joining on  the  east  Chauncey  Carter's  original  plat  of  such 
town.  In  his  recorded  plat  John  Tipton  laid  off  on  the  west 
side  thereof  forty-three  feet,  abutting  upon  and  to  be  added 
to  Fifth  street,  in  Carter's  original  plat,  and  described  in 
Tipton's  plat  as  Fifth  street,  seventy-six  feet  wide.  Between 
the  years  1828  and  1835  Chauncey  Carter  and  John  Tipton 
sold  and  conveyed  all  the  lots  abutting  on  Fifth  street,  in  the 
town,  now  city,  of  Logansport,  to  different  parties  with  ref- 
erence to  such  street,  which  was  recognized,  used  and  travelled 
as  one  of  the  streets  of  such  town, and  many  of  the  purchasers 
of  such  lots  had  erected  dwellings  thereon  and  partially  im- 
proved the  same  prior  to  the  first  day  of  June,  1835. 

In  the  year  1835  the  State  of  Indiana  located  and  aftet^ 
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wards  constructed  the  Wabash  and  Erie  Canal,  upon  and  over 
the  real  estate  described  in  appellee's  complaint,  then  and  be- 
fore that  time  known  and  designated  as  Fifth  street,  in  the 
town,  now  city,  of  Logansport,  and  being  the  same  land  laid 
off,  platted  and  recorded  as  aforesaid,  and  dedicated  to  the 
public  by  Chauncey  Carter  and  John  Tipton,  as  Fifth  street 
in  such  town.  The  contracts  for  or  letting  of  the  construc- 
tion of  such  canal  through  the  town  of  Logansport  were 
made  in  1835,  and  the  construction  of  the  canal  on  the  land 
in  controversy  was  begun  in  1836.  During  the  year  1836,  the 
State  of  Indiana,  by  its  commissioners,  entered  upon  and  took 
possession  of  Fifth  street,  in  the  town  of  Logansport,  and 
commenced  the  construction  of  the  canal  therein.  No  dam- 
ages were  ever  assessed,  paid  or  tendered  to  the  owners  of  the 
lots  abutting  on  such  street,  or  to  the  public,  for  the  use  and 
occupation  of  the  street  for  the  purposes  of  such  canal.  Nor 
did  the  town  or  city  of  Logansport,  nor  the  owners  of  such 
abutting  lots,  then  or  at  any  time,  release  or  relinquish  to  the 
State  of  Indiana,  or  to  the  trustees  of  the  Wabash  and  Erie 
Canal,  their  rights  or  titles  to,  or  interests  in,  such  Fifth  street 
fls  a  public  street  or  highway. 

In  the  year  1839  the  Wabash  and  Erie  Canal  was  so  far 
completed  over  Fifth  street^  the  land  in  controversy,  as  to 
admit  of  boats  passing  over  it  for  the  purposes  of  navigation. 
On  the  31st  day  of  July,  1847,  the  State  of  Indiana  conveyed 
such  coua!  to  the  board  of  trustees  of  the  Wabash  and  Erie 
Cdnal.  From  the  time  the  Stat«  of  Indiana  took  possession 
of  Fifth  street  as  aforesaid,  until  the  conveyance  of  the  canal 
as  aforesaid  to  such  board  of  trustees,  the  State  continued  in 
the  possession  of  such  street.  From  the  time  of  such  con- 
veyance of  the  canal  by  the  State,  the  board  of  trustees  of  the 
Wabash  and  Erie  Canal  were  in  possession  of  such  canal,  un- 
til the  sale  and  conveyance  thereof,  on  the  26th  day  of  March, 
1876,  to  William  Fleming.  This  sale  and  conveyance  of  the 
canal  were  made  to  William  Fleming,  under  and  in  pursuance 
of  a  decree  of  the  Circuit  Court  of  the  United  States  for  the  dis- 
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trict  of  Indiana^  in  a  suit  in  chancery  by  Jonathan  K.  Oapen 
jigainst  the  board  of  trustees  of  the  Wabash  and  Erie  Canal. 

On  the  26th  day  of  April,  1876,  William  Fleming  conveyed 
4o  the  appellee  Elbert  H.  Shirk  a  section  or  part  of  the  Wa- 
bash aqd  Erie  Canal,  extending  from  a  point  at  or  near  Lagro, 
in  Wabash  county,  to  the  city  of  Lafayette,  in  Tippecanoe 
«ounty,  Indiana,  and  including  the  part  of  such  canal  con- 
structed as  aforesaid  on  Fifth  street,  in  the  town,  now  city,  of 
Xiogansport.  Since  the  date  of  his  conveyance  from  Fleming, 
the  appellee  has  been  in  the  possession  of  the  part  of  such 
<»tnal  described  in  such  deed,  exercising  acts  of  ownership 
over  the  same,  collecting  rents  for  water-power  and  claiming 
title  thereto. 

In  the  year  1875  the  Wabash  and  Erie  Canal  was  abandoned 
jis  a  canal ;  and  Fifth  street,  in  the  town,  then  city,  of  Logans- 
port,  was  no  longer  needed  or  used  for  canal  purposes.  The 
water  was  taken  out  of  the  canal,  where  it  ran  through  Fifth 
street,  and  the  street  or  canal  had  been  partially  filled  up. 
Fifth  street  was  then  in  the  center  of  the  city  of  Logansport. 
The  appellee  was  claiming  Fifth  street,  where  it  had  been 
occupied  by  the  Wabash  and  Erie  Canal,  as  his  private  prop- 
•erty,  and  was  seeking  to  devote  the  same  to  his  private  pur- 
poses. On  the  other  hand,  the  city  of  Logausport  and  the 
owners  of  lots  abutting  on  Fifth  street,  the  defendants  below 
and  the  appellants  here,  claimed  and  claim  that  when  the 
street  was  abandoned  as  a  canal  and  was  no  longer  needed, 
occupied  or  used  for  canal  purposes,  the  original  easement  of 
the  town  or  city  of  Logausport,  of  the  owners  of  the  abutting 
lots  and  of  the  general  public,  in  and  to  the  land  within  the 
limits  of  Fifth  street,  at  once  attached  and  revived,  and  the 
same  became,  as  it  had  been  before  the  location  and  construc- 
tion of  the  canal  thereon,  a  public  street  or  hig|;iway  within 
such  town  or  city. 

Upon  the  facts  of  this  case,  the  substance  of  which  we  have 
;given,  it  seems  to  us  that  the  following  questions  are  presented 
!fbr  decision : 
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1.  What  estate,  title  or  interest  did  the  State  of  Indiana 
acquire  in  and. to  the  strip  of  land  dedicated,  known  and  used 
as  Fifth  street,  and  being  one  of  the  public  streets,  in  the  then 
incorporated  town,  now  city,  of  Logansport,  by  the  acts  of 
the  State's  commissioners  in  entering  upon,  taking  possessioD 
of  and  constructing  the  Wabash  and  Erie  Canal  in  and  through,, 
such  Fifth  street  ? 

2.  Conceding  that  the  State  of  Indiana,  by  such  acts  of  its- 
commissioners,  acquired  a  fee-simple  title  or  estate  in  and  to 
such  strip  of  land,  was  the  original  easement  of  the  public 
then,  and  before  that  time,  existing  thereon  as  a  public  street,  ine 
the  town  of  Logansport,  absolutely  destroyed  or  extinguished 
by  the  State's  acquisition  of  such  title  or  estate  therein  ?  Or,, 
did  such  original  easement  of  the  public  in  such  strip  of  land 
remain  in  abeyance  or  temporary  suspension  merely,  for  such 
period  of  time  as  the  land  was  occupied  and  used  for  an  ex- 
clusive purpose,  inconsistent  with  the  exercise  of  such  public 
easement  thereon,  and  no  longer?  And  when,  in  1875,  the 
Wabash  and  Erie  Canal  was  abandoned  as  a  canal,  and  Fifth 
street  ceased  to  be  occupied  or  used  for  the  exclusive  pur- 
poses of  a  canal,  did  the  original  easement  of  the  public 
in  such  street,  at  once  revive  and  attach  to  the  strip  of  land 
constituting  the  street,  as  an  active  and  existing  estate  in  the 
land,  which  the  owner  of  the  fee  therein,  whoever  he  might 
be,  could  neither  obstruct  nor  destroy  ? 

1.  The  first  of  these  questions  can  not  now  be  regarded  as 
an  open  question,  in  this  court,  as  the  rule  of  €tare  decisis  re- 
quires us  to  adhere  to  the  former  decisions  of  the  courts 
wherein  substantially  the  same  question  was  considered  and 
determined.  Water  Works  Co.  v.  Burkhart,  41  Ind.  364; 
NeUon  v.  Fleming^  56  Ind.  310 ;  Gromie  v.  Board,  etc.,  71 
Ind.  208.  In  each  of  the  cases  cited  it  was  held  upon  the 
the  facts  of  the  case,  that  the  State  of  Indiana  acquired  a  fee- 
simple  estate,  and  not  a  mere  easement,  in  the  lands  taken 
possession  of,  occupied  and  used  by  the  State's  commissioners^ 
in  the  construction  of  the  Wabash  and  Erie  Canal.     We  ac- 
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quiesce  in^  rather  than  approve  of^  the  doctrine  of  these  cases 
upon  the  question  first  stated.  This  we  do,  not  because  the 
decision  of  the  question,  in  either  of  the  cases,  meets  the  full 
approval  of  our  judgments,  but  for  the  reason  stated  in  the 
case  last  cited,  that  since  the  decision  of  the  Burkhart  case^ 
41  Ind.  364,  '^  large  rights  may  have  been  acquired  on  the 
&ith  of  that  decision,  that  would  be  utterly  destroyed  by  over* 
ruling  it.  The  case  is  one  of  the  clAss  to  which  the  doctrine 
of  dare  deeisia  applies  with  all  its  force.''  Bockhitt  v.  Ndaon, 
24  Ind.  422;  OoodtiOe  v.  Eibbe,  9  How.  471,  478;  Schori  v. 
Stephens,  62  Ind.  441. 

2.  But,  while  we  acquiesce  in  the  doctrine  of  Water  Works 
Go,  V.  Burkhart,  supra,  and  of  the  cases  which  follow  it,  as 
decisive  of  the  question  first  above  stated,  we  are  not  inclined 
to  extend  that  doctrine  beyond  the  single  point  decided, 
namely :  that  the  State  acquired  a  fee-simple  estate,  and  not 
a  mere  easement,  in  the  lands  occupied  and  used  by  it  in  the 
construction  of  the  Wabash  and  Erie  Canal.  Certainly,  the 
rule  of  stare  decisis  does  not  require  us  to  hold,  in  the  case  at 
bar,  that  the  original  easement  of  the  public  in  the  strip  of 
land,  dedicated  as  a  public  street  by  Chauncey  Carter  and 
John  Tipton,  under  the  name  of  Fifth  street,  in  the  recorded 
plats  of  the  town  of  Logansport,  was  absolutely  destroyed  or 
extinguished  by  the  State's  acquisition  of  the  fee-simple  title 
or  estate  in  and  to  such  strip  of  land.  Upon  the  execution 
and  record  of  their  respective  plats  the  public  acquired  an 
easement  only  in  the  strip  of  land  seventy-six  feet  wide,  desig- 
nated as  Fifth  street  on  such  plats,  for  such  use  as  the  public 
might  lawfully  make  of  such  a  street;  while  the  fee-simple 
estate  in  such  strip  of  land  remained  in  the  platting  proprie- 
tors, and  passed  to  their  respective  grantees  of  the  lots  abut- 
ting on  such  Fifth  street.  Gox  v.  Louisville,  etc.,  iJ.  R.  Go., 
48  Ind.  178 ;  Terre  Haute,  etc.,  R.  R.  Go.  v.  ScoU,  74  Ind. 
29 ;  Ross  v.  Thompson,  78  Ind.  90 ;  Sims  v.  Ciiy  of  Frank- 
foH,  79  Ind.  446. 

We  are  of  the  opinion  that  Fifth  street  remained  a  public 
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street  of  the  town  or  city  of  Logansport,  notwithstaDding  the 
acts  of  the  State  in  entering  upon,  taking  possession  of,  and 
constructing  the  canal  in  and  through  the  strip  of  land  pre- 
viously dedicated  to  the  use  of  the  public  as  such  street.  The 
original  easement  of  the  public  in  such  strip  of  land,  as  a 
street,  remained  in  abeyance  or  temporary  suspension  merely, 
during  the  time  the  land  was  occupied  and  used  for  the  ex- 
clusive purposes  of  the  Wabash  and  Erie  Oanal,  which  occu- 
pation and  use  of  the  land  were  inconsistent  with  the  exercise 
of  the  public  easement  therein,  as  a  stre^.  But  when,  in 
1875,  the  Wabash  and  Erie  Canal  was  abandoned  as  a  canal, 
and  Fifth  street  was  no  longer  occupied  or  used  for  the  pur- 
poses of  such  canal,  it  seems  to  us  that  the  original  easement 
of  the  public  in  such  street  at  once  revived  and  attached  to 
the  strip  of  land  constituting  the  street,  as  an  active  and  ex- 
isting estate  in  the  land,  which  the  owner  of  the  fee  therein, 
whoever  he  might  be,  could  not  lawfully  obstruct  or  destrov. 
This  view  of  the  case  in  hand  is  sustained,  we  think,  by  the 
decision  of  this  court  in  Shanklinv.  City  of  Eva/nsvUle,  56  Ind. 
240.  .  In  that  case  the  appellant  sued  the  city  to  quiet  his 
title  to  a  part  of  a  certain  street,  designated  as  Canal  street  on 
a  plat,  made  and  recorded  by  the  appellant,  of  the  Eastern 
Enlargement  of  the  City  of  Evansville.  The  court  below  had 
found  that,  soon  after  the  making  and  recording  of  such  plat. 
Canal  street  was,  with  the  consent  of  the  city  of  Evansville, 
occupied  and  used  by  the  Wabash  and  Erie  Canal,  as  the 
southern  terminus  of  the  canal,  in  such  city ;  that  afterwards 
the  canal  was  abandoned,  and  the  city  of  Evansville  com- 
menced and  continued  from  year  to  year,  filling  up  such  canal, 
until  it  was  completed  from  Second  .to  Eighth  streets  about 
the  time  the  suit  was  commenced ;  and  that  a  number  of  the 
purchasers  of  lots  on  Canal  street  had  erected  buildings 
thereon,  etc.  Upon  these  and  other  facts  found  the  trial  court 
stated,  as  its  conclusion  of  law,  '^  that  there  was  a  dedication 
by  the  plaintiff,  to  the  public,  of  the  real  estate  in  the  plaintiff's 
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<}ompIaint  mentioned,  as  a  public  street,  and  that  the  defend- 
ant is  entitled  to  the  possession  of  the  same,  to  be  kept  open, 
improved  and  maintained  as  a  public  street^';  and  judgment 
was  rendered  accordingly.  Upon  the  appeal  to  this  court  it 
was  held  that  ^^the  conclusion  of  law,  upon  the  special  finding 
•of  &cts,  is  correct " ;  and  the  judgment  below  was  affirmed. 

In  Oommon  Oounoil  of  Indianapolis  v.  GroaSy  7  Ind.  9,  it 
was  held  by  this  court  that  the  laying  out  of  an  addition  to  a 
town,  recording  the  plat  and  selling  lots  with  reference  to  the 
adjoining  streets  and  alleys,  gave  to  the  proprietors  of  those 
lots  a  private  right,  distinct  from  the  claim  of  the  public,  which 
«ven  the  Legislature  could  not  take  away,  unless  to  appropri- 
ate to  a  public  use.  The  doctrine  of  this  case  has  been  recog- 
nized and  approved  in  other  decisions  of  this  court.  Haynea 
v.  Thomas,  7  Ind.  38 ;  City  of  Logansport  v.  Dunn,  8  Ind. 
378 ;  TaU  v.  Ohio,  etc.,  R.  R  Co.,  7  Ind.  479.  Conceding 
that,  in  this  case,  there  was  an  appropriation  of  Fifth  street, 
•by  the  State  of  Indiana,  for  a  public  use  in  the  construction 
of  the  Wabash  and  Erie  Canal,  in  and  through  such  street ; 
yet  the  record  shows,  as  we  have  seen,  that  in  1875  the  canal 
was  abandoned  as  a  canal,  and  the  public  use  of  the  street,  for 
the  purpose,  of  the  appropriation,  ceased  and  terminated. 

Upon  the  facts  of  the  case  now  before  us  we  are  of  opinion 
-that  when  the  Wabash  and  Erie  Canal  was  abandoned  as  a 
canal,  and  Fifth  street  was  no  longer  occupied  or  used  by  or 
for  such  canal,  the  original  easement  of  the  public,  and  the 
private  rights  of  the  abutting  lot  owners,  who  are  parties  to 
this  suit,  at  once  revived  and  became  effective  in  and  over 
such  street;  and  that  the  appellee,  conceding  him  to  be  the 
owner  of  the  fee  in  such  street,  is  not  entitled  to  have  his 
title  therein  quieted  as  against  the  claims  or  interests  of  the 
appellants  in  such  street. 

It  follows  that  the  general  verdict  of  the  jury  was  not,  as 
we  think,  sustained  by  sufficient  evidence,  and  was  contrary 
to  law ;  and  that,  for  these  causes,  the  motions  for  a  new  trial 
ought  to  have  been  sustained.     Many  other  questions  have 
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been  discussed  by  counsel^  in  this  ease,  but  the  conclusion  we 
have  reached  renders  it  unnecessary  for  us  to  consider  them. 
The  judgment  is  reversed^  with  costs^  and  the  cause  is  re- 
mandedy  with  instructions  to  sustain  the  motions  for  a  new 
trial;  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


88    5721 
137    183.  No.  9297. 

Brower  v.  Goodyer  bt  al. 

Fbaud. — Sale  of  Personal  Property, — Replevin. — The  vendor  of  pereonal  prop- 
erty, the  Bale  of  which  has  been  obtained  from  him  by  the  fraud  of 
the  vendee,  may  replevy  it  from  tlie  vendee,  if  the  rights  of  innocent 
third  parties  thereto  iiave  not  intervened. 

Same.— Ctmc6a/mcn/  of  Inaolveney.—Ooniraet. — A  vendee  of  goods  who,  know- 
ing himself  to  be  insolvent,  conceals  his  insolvency  from  the  vendor  and 
buys  the  property  on  credit,  not  intending  to  pay  for  it,  perpetrates  a 
fraud  which  will  entitle  the  vendor  to  disaffirm  the  contract  and  replevy 
the  property  from  his  vendee. 

Same. — Epidenee. — Where,  in  an  action  of  replevin,  there  is  evidence  tend- 
ing to  show  that  the  defendant  was  insolvent  at  the  time  he  bought  the 
goods  sought  to  be  replevied,  not  intending  to  pay  for  them,  it  is  proper 
to  ask  him  as  a  witness  what  property  he  owned,  the  amount  of  his  in-, 
debtedness,  and  kindred  questions. 

Same. — Intention. — A  fraudulent  intent  may  be  established  by  circumstances 

•    and  need  not  be  proved  by  direct  evidence. 

VRAcncti.— Argument  of  GounaeL — A  judgment  will  not  be  reversed  upon 
the  ground  that  counsel  in  argument  to  the  jury  deduced  and  stated 
erroneous  conclusions  from  the  evidence. 

From  the  Miami  Circuit  Court. 

/.  L.  Farrar,  J.  Farrar  and  8.  D.  Carpenter y  for  appellant* 
R,  P.  Effinger,  H.  J.  Shirk  and  J,  Mitchell,  for  appellees* 

Elliott,  J. — The  appellant  bought  goods  of  the  appel- 
lees which  they  replevied  in  this  action,  proceeding  on  tiie 
theory  that  the  property  was  obtained  from  them  by  fraud. 

Property  obtained  by  fraud  may  be  replevied  by  the  seller 
from  the  buyer.     If,  however,  the  rights  of  innocent  third 
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persons  have  intervened  it  is  otherwise,  in  cases  where  the 
former  intended  to  transfer  title  by  sale.  Parriah  v.  Thurston, 
«7  Ind.  437. 

Where  there  is  evidence  tending  to  show  that  an  insolvent 
dealer  bought  goods  not  intending  to  pay  for  theni^  it  is  proper 
to  ask  him,  when  on  the  witness  stand,  what  property  he 
owned,  what  debts  he  owed,  and  kindred  questions. 

A  judgment  will  not  be  reversed  upon  the  ground  that 
counsel  have  in  argument  deduced  and  stated  erroneous  con- 
clusions from  the  evidence.  In  this  case  there  was  evidence 
tending  strongly  to  show  gross  dishonesty,  and  we  can  not 
reverse  for  the  reason  that  counsel  stigmatized  the  conduct  of 
the  appellant  as  robbery,  when,  in  a  strict  legal  sense,  the 
charge  was  incorrectly  made.  Proctor  v.  DeCamp,  83  Ind. 
659 ;  14  Central  Law  J.  406. 

Where  a  man,  knowing  himself  to  be  insolvent,  conceals 
his  insolvency  from  the  vendor  of  goods,  and  buys  the  prop- 
erty not  intending  to  pay  for  it,  he  perpetrates  a  fraud  which 
will  entitle  the  seller  to  reclaim  the  property.  The  principle 
which  rules  this  case  is  thus  stated  by  the  Supreme  Court  of 
the  United  States  in  DoriaMaon  v.  Farwell,  93  U.  S.  631 :  "  The 
doptrine  is  now  established  by  a  preponderance  of  authority, 
that  a  party  not  intending  to  pay,  who,  as  in  this  instance,  in- 
duces the  owner  to  sell  him  goods  on  credit  by  fraudulently 
concealing  his  insolvency  and  his  intent  not  to  pay  for  them,' 
is  guilty  of  a  fraud  which  entitles  the  vendor,  if  no  innocent 
third  party  has  acquired  an  interest  in  them,  to  disaffirm  the 
contract  and  recover  the  goods.  Byrd  v.  HaU,  2  Keyes,  647 ; 
Johnson  V.  MoneU,  Id.  666 ;  Noble  v.  Adams,  7  Taunt.  69 ; 
ISUyy  V.  Wilson,  Ryan  &  Moody,  178;  Bristol  v.  Wilsmore, 
1  Barn.  &  Cress.  613 ;  Stewart  v.  Emerson,  62  N.  H.  301 ; 
Benjamin  on  Sales,  sec.  440,  note  of  the  American  editor,  and 
cases  there  cited.^^  In  addition  to  the  authorities  cited  in  the 
opinion  from  which  we.  have  quoted,  we  refer  to  Hensliaw  v. 
Bryant,  4  Scam.  97 ;  Patton  v.  Campbell,  70  111.  72 ;  Donald- 
son V.  Farwell,  6  Bissell,  461 ;  Seligman  v.  Kalkman,  8  Cal.  207 ; 
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Bidmdt  v.  Wales,  19  Mo.  36 ;  Ihw  v.  Sanborn,  3  Allen,  181 ; 
(yDonoM  V.  Gonstanty  82  Ind.  212.  A  recent  writer  thus  states 
the  rule:  "  In  other  words,  a  purchase  on  credit  with  a  pre* 
conceived  design  on  the  buyer^s  part,  formed  at  or  before  the 
purchase,  not  to  pay  for  the  thing  bought,  constitutes  a  species 
of  fraudulent  concealment.^'     2  Pomeroy  Eq.,  section  906. 

A  fraudulent  intent  may  be  established  by  circumstancea, 
and  need  not  be  proved  by  direct  evidence.  In  this  instance 
the  evidence  convincingly  shows  that  the  appellant  know- 
ingly and  fraudulently  concealed  his  insolvency,  and  that  be 
bought  appellees'  property  intending  to  defraud  them  and 
cure  it  without  paying  them  the  agreed  price. 

Judgment  affirmed. 
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Wilkinson  et  al.  v.  Bixleb  et  al. 

Highways. — Location  of. — Damages. —  Diaeretian. —  Appeal. —  JuriMdidfion. — 
County  CommxKumen. — There  was  a  remonstrance  for  damages  for  estab- 
lishing a  highway,  and  an  appeal  to  the  circuit  court,  where  damages 
were  awarded,  and  the  case  remanded  to  the  board  of  commissioners,  to 
carry  out  the  award  if  the  board  should  deem  the  highway  of  sufficient 
importance.  The  board,  upon  petition  to  pay  the  damages  and  open 
the  highway,  refused  to  pay  the  damag^  out  of  the  county  treasury,  and 
then,  on  petition  to  that  effect,  ordered  their  payment  upon  proof  that 
the  petitioners  had  paid  one-half  the  amount  into  the  treasury,  and  that 
the  highway  "be  established. 

Heidy  that  the  payment  of  the  damages,  with  or  without  contribution  of 
part  by  the  petitioners,  was  a  matter  .of  discretion  which  could  not  b^ 
controlled,  and  that  there  was  no  appeal  therefrom. 

Hdiy  also,  that  the  refusal  first  made  to  pay  the  damages  out  of  the  county 
treasury  was  not  final,  and  did  not  exhaust  the  jurisdiction  of  the  board. 

From  the  Gibson  Circuit  Court. 

R.  M.  J.  MUler  and  J.  D.  Skelton,  for  appellants. 

8,  M,  Holcomby  Jr.,  and  /.  E,  McCuUoughy  for  appellees. 

Zoi^LAKS,  J. — At  the  December  term,  1880,  of  the  board 
of  commissioners  of  Gibson  county,  appellees  filed  a  petition 
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praying  for  the  establishment  and  opening  of  a  highway. 
Viewers  were  appointed,  who,  at  the  Mdrch  term,  1881,  re- 
ported that  the  proposed  highway  would  be  of  public  utility. 
Appellants  filed  a  remonstrance,  based  upon  the  ground  that 
they  would  suffer  damages  by  the  opening  of  the  proposed 
road,  and  asked  that  reviewers  might'  be  appointed  to  assess 
the  damages.  Reviewers  were  appointed,  who  reported  at  the 
Jane  term,  disallowing  damages.  The  report  was  approved 
by  the  board,  and  an  order  made  for  the  establishment  and 
opening  of  the  highway.  From  this  order  appellants  appealed 
to  the  circuit  court,  where  the  case  was  tried  by  a  jury  at  the 
September  term,  and  a  verdict  rendered  that  appellant  Amos 
C.  would  be  damaged  in  the  sum  of  $30,  and  appellant 
Newton  in  the  sum  of  $139  by  the  opening  of  the  proposed 
road.  Upon  motion  of  appellants  the  (tourt  awarded  costs 
to  them,  and  made  an  order  remanding  the  case  to  the  board 
of  commissioners  to  carry  out  the  verdict  of  the  jury,  if,  in 
its  discretion,  the  board  should  deem  the  proposed  highway 
of  safficient  public  importance.  After  the  case  had  been 
certified  back  to  the  board,  appellees  filed  a  petition  asking 
that  the  damages  awarded  by  the  jury  should  be  paid  out  of 
the  treasury  of  the  county  and  the  highway  opened. 

The  record  states  the  action  of  the  board  upon  this  petition 
as  follows :  '^And  the  board,  being  sufficiently  advised  in  the 
premises,  overrules  said  petition,  and  refuses  to  pay  said  dam- 
ages out  of  the  treasury  of  said  county.'' 

Upon  the  overruling  of  this  petition  appellees  filed  an- 
other, asking  the  board  to  pay  the  damages  out  of  the  county 
treasury  after  proof  that  appellees  had  paid  into  said  treasury 
one-half  of  the  amount.  This  the  board  agreed  to ;  and  upon 
such  proof  being  made,  ordered  that  the  damages  be  paid  out 
of  said  treasury,  and  that  the  highway  be  opened  and  kept  in 
repair  as  a  public  highway. 

From  this  order  appellants  again  appealed  to  the  circuit 
court.  In  that  court  they  moved  to  dismiss  the  second  peti- 
tion of  appellees  filed  before  the  board,  upon  the  ground  that 
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it,  and  the  order  of  the  board  made  thereon,  were  without 
authority  of  law.  Before  a  ruling  was  made  upon  this  mo- 
tion, appellees  interposed  a  motion  to  dismiss  the  appeal.  This 
motion  was  sustained,  appellants  excepted,  prosecute  this  ap- 
peal, and  assign  the  dismissal  for  error. 

In  asking  a  reversal  of  the  judgment,  counsel  for  appellants 
contend  that,  when  the  board  of  commissioners  overruled  the 
petition  and  refused  to  pay  the  whole  amount  of  the  damages 
out  of  the  county  treasury,  it  was  a  final  order  and  adjudica- 
tion that  the  highway  should  not  be  opened,  and  exhausted 
the  power  of  the  board  to  entertain  further  petitions  or  mo- 
tions, or  make  further  orders  in  the  case ;  and  that,  in  any 
event,  the  action  of  the  board  in  sustaining  the  petition  to 
pay  the  damages  out  of  the  public  treasury,  on  condition  that 
appellees  first  pay  therein  one-half  of  the  amount,  should  not 
be  sustained.  It  should  be  borne  in  mind  that  when  the  case 
was  remanded  to  the  board  of  commissioners,  every  question 
in  it  had  been  settled,  except  the 'payment  of  the  damages. 
The  question  of  the  public  utility  of  the  proposed  road  had 
been  settled  by  the  report  of  the  viewers,  which  had  not  been 
called  in  question  by  remonstrance  or  otherwise.  The  ques- 
tion of  the  amount  of  damages  had  been  settled  by  the  verdict 
of  the  jury.  For  a  determination  as  to  whether  or  not  the 
damages  should  be  paid  out  of  the  treasury  of  the  county,  the 
case  was  remanded  to  the  board.  Board,  eto.^  v.  Small,  61  Ind. 
318.  It  is  apparent  upon  an  inspection  of  the  order  of  the 
board  in  overruling  the  first  petition  of  appellees,  that  the 
board  did  not  intend  to,  and  did  not,  pass  upon  the  question 
of  the  final  opening  of  the  highway.  The  petition  was  douUe 
— asking  for  the  opening  of  the  highway,  and  the  payment  of 
the  whole  amount  of  damages  out  \)f  the  public  money.  This 
petition,  as  a  whole,  the  board  refused,  with  the  specific  state- 
ment that  it  refused  to  pay  the  damages  out  of  the  treasury 
of  the  county.  Until  the  payment  of  the  damages  by  some 
proper  party,  the  highway  could  not  be  opened.  1  R.  S.  1876, 
p.  533,  sec.  25.     But  the  refusal  of  the  board  to  pay  the  whole 


MAY  TERM,  1883.  677 


Wilkinson  etaL  v.  Bixler  et  aL 


of  it  out  of  the  treasury  of  the  couuty  did  not  deprive  the 
petitioners  of  the  right  to  pay  the  same^  or  any  portion  thereof^ 
into  the  said  treasury  for  the  use  of  appellants^and  did  not  take 
from  the  board  the  authority  to  pay  the  remaining  portion  out 
of  the  treasury,  and  make  the  final  order  opening  the  highway. 

It  is  settled  by  the  adjudications  of  this  court  that  the  peti- 
tioners may  pay  the  damages  so  assessed,  and  that  such  pay^ 
ment  is  neither  improper  morally,  nor  legally  wrong.  Oum- 
mina  v.  Shidda,  34  Ind.  154 ;  Hayes  v.  Boards  etc.,  59  Ind.  552. 

In  the  case  of  Doctor  v.  Hartman,  74  Ind.  221,  cited  by 
counsel,  the  question  involved  and  decided  was  different  from 
that  under  discussion.  In  that  case  the  viewers  reported  that 
the  proposed  highway  would  not  be  of  public  utility.  It  wa^ 
held  that,  the  report  being  regular,  it  was  incumbent  upon 
the  board  to  approve  it,  and  make  a  final  order  that  the  road 
should  not  be  opened ;  and  that,  having  made  such  order,  the 
board  had  no  authority  afterwards  to  set  it  aside,  reject  the 
report  of  the  viewers  and  appoint  others.  Section  5021,  B. 
S.  1881,  which  is  the  same  as  section  21, 1  R.  S.  1876,  p.  632, 
provides  that  ^'  If  a  majority  of  reviewers  assess  and  report 
damages  in  favor  of  the  objector,  and  the  board  shall  consider 
the  proposed  highway,  *  *  *  to  be  of  sufficient  importance 
to  the  public,  they  shall  order  the  costs  and  damages  to  be 
paid  out  of  the  county  treasury,"  etc. 

The  power  and  duty  of  the  board  are  the  same  under  this 
statute,  whether  the  damages  be  assessed  by  reviewers,  or  by 
a  jury,  as  in  this  case.     Jamieson  v.  Board,  etc.,  56  Ind.  466. 

This  statute  makes  the  question  of  paying  the  damages  ont 
of.  the  ^county  treasury  one  solely  for  the  consideration  and 
determination  of  the  board  o{  commissioners.  It  is  a  matter 
exclusively  within  the  discretion  of  the  board,  and  its  judg- 
ment and  determination  in  that  regard  can  not  be  controlled, 
coerced,  or  reviewed  by  any  other  court.  Whether  the  whole 
or  the  one-half  of  the  damages  should  be  thus  paid  out  of  the 
public  treasury,  the  other  half  having  been  paid  by  the  peti- 
VoL.  88.-37 
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tioners,  was  a  question  which  the  board  had  the  exclusive  right 
to  determine;  and,  having  determined  it,  that  determination 
can  not  be  reviewed  upon  appeal  to  the  circuit  court.  Jamie- 
9xm  V.  Boardy  eto.,  supra ;  Board,  etc.,  v.  SmaU,  supra.  It 
follows,  therefore,  that  the  dismissal  of  the  appeal  by  the  court 
below  is  not  an  available  error. 

The  judgment  is  affirmed,  at  the  costs  of  appellants. 


No.  10,052. 
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Iksdbancb. — 3£igr^pre8mlaiion  as  to  Liens, — A  policy  of  insurance  against 
fire  issued  apon  an  application  in  which  it  is  falsely  stated  by  the  as- 
sured that  there  are  no  encumbrances  upon  the  property,  when  in  truth 
there  was  a  subsisting  mortgage  known  to  him,  for  $150,  can  not  be 
enforced. 

Sake. — Change  of  Oeewpancy. — Notice, — ProstUution, — The  change  of  ordi- 
nary sleeping  apartments  into  a  house  of  assignation  and  prostitution  is 
such  a  change  of  occupancy  of  the  insured  premises  as  to  require  notice 
to  the  underwriter,  where  the  terms  of  the  policy  provide  that  a  failure 
to  give  notice  of  any  change  in  the  occupancy  shall  make  it  void. 

ARBiraATioiT  AND  AwARD. — Submission, — Misrepresentation  (f  Law, — Insur-^ 
anee  Poliey. — An  award  of  arbitrators  mutually  chosen,  where  the  submisr 
sion  was  not  revoked,  and  was  procured  by  a  misrepresentation  of  law, 
will  bar  a  suit  upon  the  original  cause  of  action.  Misrepresentations  as- 
to  the  obligations  imposed  by  a  policy  of  insurance  on  an  insurance 
company,  after  the  building  had  burned,  are  mbrepresentations  as  to 
matters  of  law,  and  not  of  fact. 

Same. — Interest  of  Arbitrator. — Partiality  or  interest  of  an  arbi^ator,  of 
which  the  parties  had  knowledge  before  the  award  was  made,  is  na 
ground  for  setting  it  aside.  The  remedy  would  be  to  revoke  the  sub- 
mission. 

From  the  Madison  Circuit  Court. 

V,  Carter,  G,  L.  Henry  and  H.  C.  Ryan,  for  appellant. 
H.  D.  Thompson  and  T,  B.  Orr,  for  appellee. 

NiBLACK,  C.  J. — Action  by  Philip  Brehm  against  the  In- 
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diiEtna  Insurance  Company^  of  Indianapolis^  upon  a  fire  insur- 
ance policy  issued  to  the  plaintiff,  agreeing  to  indemnify  hita 
"to  the  amount  of  $500  on  his  two-story  frame^  shingle- 
roofed^  business  buildings  size  18x50  feet^  and  first  floor  un- 
occupied— second  floor  occupied  by  applicant  for  sleeping 
rooms/'  and  situate  in  the  city  of  Anderson^  in  this  State. 

The  policy  contained,  among  many  others,  a  stipulation 
that  in  case  differences  should  arise  as  to  any  loss  or  damage, 
not  involving  the  validity  of  the  contract  of  insurance  or  the 
liability  of  the  company,  such  differences  should,  at  the  writ- 
ten request  of  either  party,  be  submitted  to  competent  and 
impartial  persons,  one  to  be  chosen  by  each  party,  and  the 
two  so  chosen  to  select  an  umpire  to  act  with  them  in  case  of 
their  disagreement,  and  the  award  in  writing  of  any  two  of 
them  was  to  be  binding  and  conclusive  as  to  the  amount  of 
such  loss  or  damage,  or  as  to  any  question,  matter  or  thing  so 
submitted. 

The  policy  also  contained  a  stipulation  that  it  should  be- 
come void  and  of  no  effect  for  failure  or  neglect  of  the  as- 
sured to  comply  with  any  of  its  terras,  conditions  or  covenants, 
one  of  which  covenants  was  that  the  plaintiff  was  to  notify 
the  defendant  of  any  change  in  the  nature  or  character  of  the 
occupation  of  the  property  insured,  or  of  any  increase  of 
hazard  within  his  knowledge  or  control. 

The  defendant  answered : 

First.  In  general  denial. 

Second.  That  after  building  was  burned,  as  charged  in  the 
complaint,  the  parties,  being  unable  to  agree  as  to  the  amount 
of  the  loss  or  damage,  entered  into  an  agreement  in  writing 
in  accordance  with  the  condition  contained  in  the  policy,  ^o 
submit  their  matters  in  difference  to  George  H.  Beck  and 
William  H.  Fulton  as  arbitrators  mutually  chosen,  and  to  be 
bound  by  their  award ;  that  said  Beck  and  Fulton,  after  hav- 
ing considered  the  matters  submitted  to  them,  signed  and 
made  their  award  in  writing,  estimating  and  fixing  the  pUiD- 
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tiff's  damages  at  $250,  which  sum  had  been  tendered  to  the 
plaintiff  and  refused  by  him. 

Third.  That,  at  the  time  the  policy  of  insurance  was  issued, 
it  became  and  was  material  for  the  defendant  to  know  whether 
or  not  the  property  to  be  insured  was  encumbered  in  any 
way  ;  that,  consequently,  by  the  terms  of  his  application,  the 
question  was  propounded  to  the  plaintiff,  ^^  Is  said  property 
mortgaged  or  otherwise  encumbered  ?''  to  which  he  answered 
'^No.^'  When  in  truth  and  in  fact  the  property  in  question 
was  at  the  time  encumbered  by  a  mortgage  to  secure  the  sum 
of  $450,  and  interest  thereon,  which  mortgage  was  still  in 
force,  all  of  which  was  well  known  to  the  plaintiff. 

Fourth.  That  after  the  policy  was  issued,  and  continuously 
up  to  the  time  at  which  the  building  was  burned,  the  plain- 
tiff used  the  second  story  of  such  building  as  a  house  of  pros- 
titution and  of  assignation,  at  which  lewd  persons  of  both 
sexes  were  permitted  by  him  to  congregate  and  remain,  carous- 
ing, swearing,  smoking,  fighting  and  committing  acts  of  pros- 
titution and  fornication,  without  notifying  the  defendant  of 
such  change  in  the  nature  or  character  of  the  occupation  of 
the  building,  or  of  the  increased  hazard  by  reason  of  the 
change  in  the  manner  of  its  use. 

Demurrers  were  sustained  to  the  third  and  fourth  paragraphs 
of  the  answer,  and  the  plaintiff  replied  to  the  second  para- 
graph, that  he  was  induced  to  enter  into  the  agreement  to  sub- 
mit the  amount  of  damages  to  arbitration  by  the  fraudulent 
representations  of  the  defendant  as  to  the  proper  construction 
to  be  placed  upon  some  of  the  terms  and  conditions  of  the 
policy  of  insurance,  and  as  to  nature  of  the  obligations  im- 
posed by  such  terms  and  conditions,  particularly  specifying 
the  representations  complained  of;  that  Fulton,  one  of  the 
men  afterwards  selected  as  an  arbitrator,  stood  by  and  heard 
these  representations,  understanding  at  the  time  that  he  would 
be  so  selected  if  an  arbitration  should  be  agreed  upon,  and 
representing  that  he  was  disinterested,  and  that  he  would  see 
that  the  plaintiff  would  get  the  full  amount  of  his  policy  in 
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any  award  that  might  be  made,  all  of  which  representations 
he,  th^  plaintiff,  believed  and  relied  upon ;  that  Fulton  was, 
at  that  time,  an  agent  for,  and  a  member  of,  said  Indiana  In- 
surance Company,  and  interested  in  its  behalf,  and  was  present 
for  the  express  purpose  of  being  an  arbitrator  so  that  he  could 
thereby  aid  the  defendant  in  cheating  and  defrauding  the 
plaintiff  out  of  a  part,  if  not  all,  of  the  money  due  him  upon 
his  policy ;  that  all  of  the  representations  made  by  the  de- 
fendant and  Fulton,  as  above  set  forth,  were  fiilse,  and  known 
by  them  to  be  false  when  made. 

The  defendant  demurred  to  this  reply,  but  its  demurrer  was 
overruled.  Verdict  for  the  plaintiff,  assessing  bis  damages  at 
$500,  and  judgment  on  the  verdict. 

Error  is  assigned  upon  the  several  rulings  upon  demurrer, 
noted  as  above. 

A  recent  writer  on  the  law  of  fire  insurance  states  the  rule 
to  be  that  '^  When  the  policy  requires  that  the  insured  shall 
truly  state  all  incumbrances  existing  upon  the  property  at  the 
time  of  insurance,  and  also  contains  a  condition  that  any  con- 
cealment or  misrepresentation  shall  make  such  insurance  void, 
a  fiiilure  to  disclose  all  the  incumbrances  upon  the  property, 
is  such  a  concealment  within  the  meaning  of  the  condition,  as 
invalidates  the  policy,  and  it  is  immaterial  whether  the  policy 
contains  such  a  provision  or  not,  if  a  written  application  is 
made  which  is  referred  to  and  made  a  part  of  the  policy,  and 
the  insured  omits  to  state  all  the  incumbrances,  or  falsely 
states  the  same,  fbr  in  such  a  case  the  statements  of  the  as- 
sured amount  to  warranties,  and  must  be  strictly  true,  and  it 
would  seem  that  this  would  be  the  case,  even  though  the  ap- 
plication is  not  made  a  part  of  the  contract,  because  it  is-  a 
concealment  or  misrepresentation  of  a  material  fact.''  Wood 
Fire  Ins.,  section  112,  and  notes. 

The  rule  thus  stated  by  Wood  is  well  supported  by  the 
authorities,  and  ought,  we  think,  to  be  accepted  as  a  correct 
statement  of  the  law  on  the  subject  to  which  it  relates.  Ar- 
nold Ins.  517 ;  Flanders  Fire  Ins.  306-321 ;  May  Ins.,  sec 
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290,  et  seq.;  Commonwealth's  Lis.  Go.  v.  Monningerj  18  Ind. 
352 ;  PaUen  v.  3/.  <fcj^.  M.  F.  Ins.  Cb.,  38  N.  H.  338 ;  Byers 
V.  Farmers'  Ins.  Co.,  35  Ohio  St.  606  (35  Am.  R.  623) ;  Da- 
venport V.  N.  E.  M.  F.  Ins.  Co.,  6  CusluDg,  340 ;  Columbia  Ins. 
Go.  V.  Lawrence,  10  Peters,  507. 

The  coDversion  of  an  ordinary  sleeping  apartment  into  a 
house  of  assignation  and  prostitution,  kept  in  a  disorderly 
manner,  evidently  constitutes  a  material  change  in  the  nature 
and  character  of  the  occupation  of  the  house,  and  ought,  in 
a  proi>er  case,  to  be  so  held  when  pleaded  and  proven. 

Whether  the  facts  relied  upon  as  defences  by  the  third  and 
fourth  paragraphs  of  the  answer  respectively  were  pleaded 
with  such  formality  and  precision  as  were  necessary  to  make 
#  those  paragraphs  good  upon  demurrer,  suggests  an  enquiry 
upon  which  we  need  not  now  enter,  and,  consequently,  con- 
cerning which  nothing  is  intimated. 

We  content  ourselves  with  the  simple  announcement  of 
some  general  propositions  as  applicable  to  the  defences  which 
it  was  the  palpable  purpose  of  those  paragraphs  to  Interpose. 
Misrepresentations  as  to  the  obligations  imposed  by  the  policy 
on  the  insurance  company  after  the  building  had  been  burned 
were  misrepresentations  as  to  matters  of  law,  and  notof  &ct, 
and  were,  hence,  misrepresentations  upon  which  the  plaintiff 
had  no  right  to  rely.  Burt  v.  Bowles,  69  Ind.  1 ;  Glodfelier 
V.  HuleU,  72  Ind.  137. 

Partiality,  interest  or  relationship  on  the  part  of  an  arbi- 
trator is  no  ground  for  setting  aside  an  award,  if  the  party 
complaining  had  knowledge  of  the  &cts  when  he  agreed  to 
submit  the  cause  to  arbitration,  or  in  time  to  revoke  the  sub- 
mission before  the  award  was  made.  By  going  on  after  the 
facts  earner  to  his  knowledge,  he  is  estopped  from  setting  them 
up  to  defeat  the  award,  even  though  the  result  may  have  been 
injurious  to  him.  B  Wait^s  Actions  &  Defenses,  518,  554; 
Hough  V.  Beard,  8  Blackf.  158 ;  Russell  Awards,  103 ;  Morse 
Arbitration  &  Award,  104;  Caldwell  Arbitration,  98. 

As  will  be  observed,  the  reply  to  the  second  paragraph  of 
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answer  did  not  aver  that  Fulton's  interested  relations  with 
the  insurance  company  were  unknown  to  the  plaintiff  at  the 
time  he  entered  into  the  agreement  to  arbitrate  his  claim, 
nor  that  the  existence  of  such  relations  did  not  come  to  his 
knowledge  until  it  was  too  late  to  revoke  the  submission ; 
nor  was  it  averred  that  Fulton  was  guilty  of  any  misconduct 
after  he  was  chosen  one  of  the  arbitrators,  or  that  the  plaintiff 
had  any  just  cause  of  complaint  against  the  award  on  its 
merits.  The  averments  of  the  reply  did  not,  therefore,  make 
out  a  case  either  under  the  statute,  or  in  accordance  with  the 
general  rules  of  practice,  for  setting  aside  an  award.  R.  S. 
1881,  sec.  845. 

A  valid  award  upon  a  claim  under  a  policy  of  insurance  is 

a. bar  to  an  action  on  the  policy.     Arnold  Insurance,  1245; 

Wait's  Actions  &  Defenses,  650;  Russell  Awards,  476,  478; 

Morse  Arbitration  &  Award,  487, 490 ;  Caldwell  Arbitration, 

301,  and  notes ;   Wood  v.  DeiUchman,  80  Ind.  524. 

The  demurrer  to  the  reply  to  the  second  paragraph  of  the 
answer  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  with  leave  to 
both  parties  to  amend  their  pleadings,  and  the  cause  is  re* 
manded  for  further  proceedings. 


No.  10,016. 
McCUBDY  ET  AL.  V.  BoWES. 

Bbcefteb. —  Oart^iocUe  of  IndebUdjiesa. —  EndorKmenL — AtsigjimenL — Gtiorv 
anty. — Statute  of  Frauds, — The  receiver  of  an  insolvent  corporation  issued 
to  B.  a  certificate  of  indebtedness,  which  recited  that,  by  order  of  the 
conrt  appointing  him,  the  receiver  acknowledged  an  indebtedness  by  the 
<!orporation  to  B.  in  a  certain  sum,  being  one  of  a  series  of  such  certifi- 
cates, constituting  the  first  claim  upon  the  earnings  of  the  corporation. 
B.  endorsed  his  name  upon  this  and  delivered  it  to  the  plaintiff. 

Heldj  that  the  certificate  was  not  negotiable  as  commercial  paper,  nor  was 
it  assignable  as  a  promissory  note,  so  as  to  create  the  liability  incident 
to  an  endorsement  of  the  former,  or  an  assignment  of  the  latter. 
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Hdd,  also,  that  the  endorsement  did  not  make  the  endotsee  liable  as  ft 
guarantor. 

Hddf  also,  that  a  parol  contract  of  guaranty,  in  such  case,  is  within  the 
statute  of  frauds. 

Held,  also,  that  the  endorsement  did  not  imply  a  warranty  that  the  certifi- 
cate iras  collectible  and  would  be  paid. 

Dbcedents'  Elates. — LiahilUy  of  Heirs  and  Legatees. — Limiiatum  of  Action*. 
— A  complaint  against  the  sole  heir  and  legatee  of  a  decedent,  averring^ 
an  indebtedness  of  the  deceased  to  the  plaintiff,  that  the  estate  was 
finally  settled  in  due  course  by  an  executrix,  the  plaintiff  being  for  six 
months  prior  to  such  settlement  and  still  absent  from  the  State,  and  thai 
the  defendant,  as  heir  and  legatee,  had  received  as  assets  from  the  estate 
a  sum  named,  is  good  on  demurrer,  the  suit  having  been  brought  within 
two  years  from  such  final  settlement. 

From  the  Laporte  Circuit  Court. 

8>  E,  WUliamSy  J.  Crtvmpacker  and  E.  A.  Angelly  for  ap- 
pellants. 

W.  H.  Bruce  and  H.  H.  Bowes,  for  appellee. 

Elliott,  J. — Pour  of  the  paragraphs  of  the  appellants' 
oomplaint  count  upon  an  assignment  of  a  certificate  of 
indebtedness  issued  by  the  receiver  of  an  insolvent  corpo- 
ration  to  appellee's  testator,  which  recites  that  the  receiver,  by 
order  of  the  District  Court  of  the  United  States  for  the  east* 
em  district  of  Michigan,  acknowledges  an  indebtedness  of 
the  corporation  to  William  B.  Bowes,  in  the  sum  of  $10,000, 
and  that  it  is  one  of  a  series  of  certificates  constituting  the 
first  claim  to  the  earnings  of  the  corporation ;  the  assignment 
is  in  blank.  The  assignees  received  on  the  certificate  $7,500, 
and  seek,  by  their  complaint,  to  recover  of  the  appellee  as  the 
representative  of  the  deceased  assignor  the  remainder  of  the 
sum  evidenced  by  the  certificate. 

The  first  paragraph  of  the  complaint  seeks  a  recovery  upon 
the  ground  that  the  certificate  is  a  negotiable  instrument,  and 
the  assignor  chargeable  as  an  ordinary  endorser  of  a  note  or 
bill.  It  is  clear  that  no  recovery  can  be  had  upon  this  ground 
for  the  obvious  reason  that  the  instrument  is  not  negotiable 
as  commercial  paper.  It  has  none  of  the  elements  of  a  nego- 
tiable instrument;  it  is  the  mere  acknowledgment  that  a  debt 
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is  due  the  payee,  payable  out  of  a  specific  fund.  There  is 
entire  harmouy  upon  this  point  in  tlie  adjudged  cases.  All 
agree  in  holding  that  such  certificates  are  not  promissory  notes 
or  bills  of  exchange.  Turner  v.  Peoria,  etc.,  R.  R.  Go,  95  111. 
134 ;  S.  C,  35  Am.  R.  144 ;  Union  Trust  Co.  v.  Chicago,  etc., 
R.  R.  Co.,  7  Fed.  R.  513;  Baird  v.  Underwood,  74  111.  176; 
Newbold  v.  Peoria,  etc.,  R.  R.  Co.,  5  Bradwell,  367 ;  Stanton 
V.  Alabama,  etc.,  R.  R.  Co.,  2  Woods  C  C.  506 ;  Dawlces  v. 
Lord  De  Lorane,  3  Wils.  207 ;  Mechanics'  Bank  v.  New  York, 
etc.,  R.  R.  Co.,  13  N.  Y.  599,  623. 

The  second  paragraph  of  the  complaint  proceeds  upon  the 
theory  that  the  assignor  of  such  a  certificate  is  liable  as  the 
assignor  of  a  non-negotiable  promissory  note.  There  are  at 
least  two  reasons  why  the  instrument  can  not  be  regarded  as 
a  promissory  note :  First.  There  is  no  promise  on  the  part 
of  the  signer  to  pay.  Second.  The  instrument  is  payable  out 
of  a  specific  fund,  and  does  no  more  than  evidence  a  claim  on 
that  fund.  It  is  a  rudiniental  principle  that  a  promissory 
note  must  contain  the  maker^s  promise  to  pay.  It  is,  in 
truth,  impossible  to  conceive  a  promissory  note  without  a 
promise.  A  promissory  note,  unlike  the  instrument  before 
us,  is  more  than  an  acknowledgment  that  a  sum  of  money 
is  owing  and  payable  out  of  a  fund  to  arise  in  the  future. 
Mtlk  V.  KuykendaM,  2  Blackf.  47 ;  1  Daniels  Neg.  Inst.  (3d 
0i.),  sec.  50. 

The  third  paragraph  charges  that  the  deceased  bound  him- 
self as  a  guarantor.  It  is  quite  clear  that  an  assignor  of  a 
certificate  of  indebtedness  issued  by  a  receiver  is  not  bound 
as  a  guarantor,  for  the  law  annexes  no  such  incident  to  his 
assignment. 

The  verbal  contract  of  guaranty  is  within  the  statute  of 
frauds.  Conceding,  but  by  no  means  deciding,  that  parol 
evidence  is  competent  to  annex  to  the  written  assignment  a 
contract  of  guaranty,  it  is  still  clear  that  no  action  can  be 
maintained,  for  the  contract  is  a  verbal  one.  If  part  of  such 
A  contract  rests  in  parol,  the  entire  contract  is  regarded  as  a 
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verbal  one.  Board,  etc.,  v.  Shipley,  77  Ind.  553;  Pulse  \, 
Miller,  81  Ind.  190. 

Our  cases  settle  the  rule^  in  accordance  with  the  deci- 
ded weight  of  authority,  that  where  a  pleading  shows  a  con- 
tract within  the  statute  of  frauds^  demurrer  will  lie.  Pidae  v. 
Miller,  supra. 

The  fourth  paragraph  puts  the  right  to  recover  upon  the 
ground  that  the  assignment  impliedly  warranted  that  the  cer- 
tificate was  collectible  and  would  be  paid.  We  deem  this 
position  utterly  untenable.  It  may  be  that  such  an  assignment 
warrants  the  genuineness  of  the  instrument,  the  capacity  of 
the  signer  to  execute  it,  the  title  of  the  assignor,  and  his  good 
&ith,  but  that  it  warrants  that  the  instrument  will  be  paid  we 
do  not  believe.  We  have  found  no  case  giving  any  such  force 
to  a  contract  of  assignmei^t,  and  we  are  sure  no  sound  prin- 
ciple will  justify  such  a  conclusion.  We  find  in  our  reports 
many  analogous  cases.  The  assignor  of  an  account  does  not 
warrant  the  solvency  of  the  debtor.-  Shirts  v.  Irons,  37  Ind. 
98;  French  v.  Turner,  15  Ind.  59.  Nor  does  the  assignor  of 
a  judgment.  Beid  v.  Ross,  15  Ind.  265.  In  the  assignment 
of  a  certificate  of  location  under  a  land  warrant  there  is  no  war- 
ranty. Johnson  v.  Houghton,  19  Ind.  359.  The  discussion  by 
Mr.  Daniels,  in  his  work  on  Negotiable  Instruments  (3d  ed.), 
flections  729-730,  proves  that  there  is  no  warranty  of  solvency 
or  ability  to  pay,  in  such  an  assignment  as  the  one  before  ua. 

The  fifth  paragraph  is  for  money  had  and  received,  and 
avers  that  William  B.  Bowes  died,  leaving  surviving  him  the 
appellee, his  sole  heir  and  legatee;  that  she  was  the  executrix 
of  his  estate,  and  that  she  made  final  settlement  on  the  lOtk 
day  of  March,  1881 ;  that  she  received  $5,000  from  the  de- 
oeased^s  estate ;  that  appellants,  for  six  months  next  preced- 
ing the  final  settlement,  were  and  still  are  absent  from  the 
State  of  Indiana.  We  can  perceive  no  objection  to  this  para- 
graph, and  none  has  been  pointed  out.  The  court,  therefore, 
erred  in  sustaining  the  demurrer  to  it,  and  for  this  error  the 
judgment  is  reversed. 
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Shebiff. — Failure  to  Levy  Execution. — Liabiliiy  on  Bond. — To  Whom  Li-ablp, — 
For  failure  to  levy  an  ezecation  a  sheriff  and  his  sureties  are  not  liable 
to  strangers  to  the  writ  who  may  suffer  consequential  injury — as  to  a 
mortgagee  of  the  debtor's  lands,  which,  by  reason  of  failure  to  levy  on 
chattels,  results  in  a  sale  of  the  lands,  thus  depriving  the  mortgagee  of 
his  security. 

Same. — B<md, — Breach. — Fteading, — A  breach  of  a  sheriff's  bond  for  failure 
to  levy  an  execution  on  chattels,  which  faib  to  show  that  the  chattels 
were  within  the  bailiwick  and  might  have  been  seized,  is  not  well  assigned. 

Same. — Treapaaa, — An  unlawful  levy  by  a  sheriff  of  an  execution  against 
A.  upon  the  property  of  B.  is  an  official  act,  and  a  breach  of  the  sheriff's 
bond,  for  which  B.  may  sue. 

Same. — Oomplaint. — If  a  paragraph  of  complaint  on  a  sheriff's  bond  assign 
several  breaches,  some  good  and  some  bad,  a  demurrer  to  the  whole 
paragraph  should  be  overruled. 

Pi«EADiNa. — IhtplieUy, — Demurrer, — Duplicity  is  not  a  cause  for  demurrer. 

From  the  Shelby  Circuit  Court. 

T.  N.  Carr^and  B.  F.  Love,  for  appellant. 
J.  S.  Scobeyy  for  appellees. 

BicKNELL,  C.  C. — This  was  a  suit  upon  a  sheriflF's  bond, 
against  a  sheriff  and  his  sureties.  The  complaint  was  in  three 
paragraphs ;  the  second  was  withdrawn. 

The  defendants  jointly  demurred  to  each  paragraph  of  the 
^oomplaint^  first,  for  want  of  facts  sufficient,  etc. ;  second,  be- 
cause each  paragraph  states  several  causes  of  action. 

The  defendants,  except  the  sheriff,  jointly  demurred  to  each 
paragraph  of  the  complaint,  first,  for  want  of  facts  sufficient, 
•etc. ;  second,  because  each  paragraph  states  several  causes  of 
action. 

These  demurrers  were  sustained,  the  plaintiff  refused  to 
amend,  and  judgment  was  rendered  in  &vor  of  the  defend- 
ants upon  the  demurrers. 

The  plaintiff  appealed.  He  assigns  as  errors  the  several 
rulings  of  the  court  sustaining  said  demurrers. 

The  first  paragraph  of  the  complaint,  after  stating  the  of* 
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iBoial  character  of  the  defendant  Giles  E.  White,  and  the  exe- 
cution of  the  bond  by  him  as  sheriff  and  the  other  defendants 
as  sureties,  and  that  said  White's  oiBcial  terra  began  on  No- 
vember 30th,  1870,  and  ended  on  November  28th,  1872,  state» 
breaches  of  the  condition  of  the  bond,  as  follows : 

1st.  On  February  13th,'  1872,  an  execution  came  to  said 
sheriff  in  favor  of  John  E.  Robins  and  against  John  J.  Pavey^ 
commanding  him  to  make  $2,479.32  by  levy  and  sale  of  the 
goods  and  chattels  of  said  Pavey ;  that  Pavey  then  owned 
and  possessed  goods  and  chattels  unencumbered  equal  in  value 
to  the  full  amount  of  said  execution  and  the  costs  thereof,  but 
said  sheriff  failed  to  levy  said  execution  thereon,  and  negli- 
gently permitted  said  Pavey  fraudulently  to  take  said  good^ 
out  of  the  State  of  Indiana,  and  beyond  the  reach  of  said  exe- 
cution,  to  wit,  fifty  head  of  mules  and  three  head  of  horses,  of 
the  value  of  $5,300,  and  returned  said  execution  unsatisfied* 

2d.  That  said  sheriff,  on  the  2d  of  March,  1872,  had  in  his 
hands  other  and  different  executions  in  favor  of  sundry  per- 
sons and  against  the  said  John  J.  Pavey.  issued  from  the  cir- 
cuit and  common  pleas  courts  of  Decatur  county,  command- 
ing said  sheriff  to  make  the  sum  of  $12,000,  by  levy  and  sale 
of  the  goods  and  chattels  of  the  said  John  J.  Pavey,  who,  at 
that  time,  owned  and  possessed  goods  and  chattels  of  the  full 
amount  of  said  executions,  and  not  more,  and  that  said  sheriff* 
did  not  levy  upon  and  sell  part  of  said  goods  and  chattels,  to 
wit,  fifty-five  head  of  hogs,  of  the  value  of  $250;  four  head 
of  mules,  of  the  value  of  $400 ;  thirty  head  of  sheep,  of  the 
value  of  $125 ;  five  head  of  cattle,  of  the  value  of  $100;  and 
forty-five  acres  of  growing  corn,  of  the  value  of  $550;  but 
said  sheriff  negligently  permitted  the  said  Pavey  to  sell  or 
otherwise  dispose  of  the  same,  and  wrongfully  returned  said 
executions  unsatisfied  and  unpaid. 

3d.  That  said  sheriff  had  in  his  hands  sundry  executions 
in  fevor  of  divers  parties  against  the  said  John  J.  Pavey,  com- 
manding him  to  make  the  sum  of  $12,000  of  the  goods  and 
chattels  of  said  Pavey,  and,  under  said  executions,  said  sheriff 
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wrongfully  and  without  rights  levied  upon  the  goods  and  chat-  . 
tels  of  plaintiff^s  relator,  to  wit,  thirty-five  head  of  hogs  and 
twenty-four  hundred  bushels  of  corn,  of  the  value  of  $900, 
-und  wrongfully  and  without  right  sold  and  disposed  of  the 
same,  and  converted  the  same  to  his  own  use. 

4th.  That  said  sheriif  had  in  his  hands  several  executions 
in  favor  of  divers  persons  and  against  John  J.*  Pavey,  Ralph 
Paveyand  James  Pavey  jointly,  to  the  amount  of  $3,500;  that 
daid  James  Pavey  and  Ralph  Pavey  were  then  wholly  solvent, 
and  had  and  owned  unencumbered  personal  property  far  ex- 
ceeding the  amount  of  said  executions ;  that  said  sheriff  failed 
to  levy  said  executions  upon  the  property  of  the  said  Ralph 
Pavey,  but  wrongfully  levied  all  of  them  upon  the  property 
of  said  John  J.  Pavey  and  James  Pavey,  and  upon  the  prop- 
erty of  the  plaintiff,  and  sold  the  same  and  wholly  satisfied 
and  discharged  the  said  executions  as  to  the  said  John  J. 
Pavey,  Ralph  Pavey  and  James  Pavey. 

5th.  That  during  the  lifetime  of  all  of  said  executions  the 
said  John  J.  Pavey  was  indebted  to  the  plaintiff's  relator,  in 
the  sum  of  $5,000;  and  after  the  rendition  of  the  judgments 
on  which  said  executions  were  issued,  said  Pavey  mortgaged 
to  said  relator  certain  real  estate  owned  by  said  Pavey ;  that 
when  said  paortgage  was  executed  said  Pavey  was  solvent, 
and  owned  real  and  personal  property,  besides  said  mortgaged 
property,  enough  to  pay  off  all  of  said  executions  and  all 
other  liens,  but  "by  said  wilful  and  corrupt  negligence  of 
6aid  sheriff  in  neglecting  to  levy  upon  said  property,  and  in 
refusing  to  make  any  portion  thereof  of  the  property  of  said 
Ralph  Pavey,  and  by  wrongfully  permitting  said  John  J. 
Pavey  to  fraudulently  dispose  of  his  property,  the  assets  of 
said  John  J.  Pavey  were  sold  and  wrongfully  vested,  squan- 
dered, wrongfully  disposed  of  and  reduced  below  the  amount 
of  said  executions,  so  as  to  subject  the  land  mortgaged  to  re- 
lator as  aforesaid  to  the  payment  of  said  claims,''  and  said 
sheriff,  on  May  11th,  1872,  under  said  executions,  levied  upion 
and  sold  the  said  land  so  mortgaged  to  the  relator,  whereby 
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the  relator  lost  his  said  debt;  that  said  John  J.  Pavey  is  now 
wholly  insolvent  and  a  bankrupt,  and  the  relator,  by  reason  of 
said  wrongful  acts  of  said  sheriff,  has  been  put  to  great  expense 
in  paying  attorneys'  fees  and  costs  of  lawsuits,  whereby  be 
has  been  damaged  $5,000,  for  which  sum  he  demands  judgment. 

It  will  be  observed  that  all  the  breaches  assigned  in  the 
first  paragraph  of  the  complaint  charge  negligence  in  the 
sheriff,  except  the  third  breach,  which  alleges  a  trespass  in 
levying  upon  plaintiff's  t)roperty  under  an  execution  against 
Pavey.  The  statutory  provision  is  that,  when  a  sheriff  neglects 
or  refuses  to  levy  upon  and  sell  any  property  "  when  the  same 
might  have  been  done,"  he  shall  be  liable  upon  his  bond,  etc. 
2  B.  S.  1876,  p.  222,  sees.  481,  486.  To  make  a  good  cause 
of  action  under  these  statutes  for  a  neglect  to  levy  or  a  neglect 
to  sell,  the  complaint  must  show  that  the  property  might  have 
been  levied  on  and  sold. 

The  first  paragraph  of  the  complaint  is  in  this  respect  de- 
fective. It  alleges  merely  that  Pavey  owned  and  had  in  his 
possession  such  property,  but  it  does  not  allege  that  such  prop* 
erty  might  have  been  levied  upon,  or  was  at  any  time  within 
the  reach  of  the  sheriff.  It  is  not  even  shown  thai  the  prop- 
erty was  in  the  bailiwick  of  the  sheriff.  But  the  principal 
difficulty  in  this  action  is  that  the  plaintiff  is  not.one  of  those 
for  whose  benefit  the  statutory  liabilities  of  the  sheriff  on  his 
bond  were  created.  A  suit  upon  such  bond  may  be  brought 
in  the  name  of  the  State  on  the  relation  of  the  party  interested. 
2  R.  S.  1876,  p.  36,  sec.  7. 

The  statutes  have  created  a  liability  where  there  was  none 
at  common  law ;  at  common  law  no  action  could  be  maintained 
against  a  sheriff  for  neglect  to  return  an  execution,  but  under 
the  statutes  (sees.  481  to  485,  2  R.  S.  1876,  p.  222),  such  a  suit 
may  now  be  maintained  upon  the  sheriff's  bond  by  any  party 
in  interest.  State,  ex  rel.,  v.  Blanch,  70  Ind.  204.  The  phrase 
*^a  party  interested  "  is  not  defined  or  explained  in  any  statute. 

The  condition  of  the  sheriff's  bond  is  that  he  shall  feithfully 
ditoharge  his  duties  as  sheriff  and  pay  over  on  demand  to  the 
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person  entitled  thereto  all  moneys  which  may  come  into  his 
hands  as  such  officer.  Ordinarily^  the  duties  of  a  sheriff^  in 
reference  to  executions,  are  duties  to  the  plaintiff  and  defend- 
ant in  the  suit,  and  their  representatives.  They  are  ordi- 
narily the  interested  parties  intended  to  be  protected  by 
the  statutes,  although,  in  a  loose  and  general  sense,  it  may 
be  said  that  all  the  people  are  interested  in  the  faithful  per- 
formance of  the  duties  of  their  public  officers.  The  statutes 
provide  that  for  a  failure  to  levy  and  sell,  when  it  may  be 
done,  the  sheriff  shall  be  liable  on  his  bond  in  a  sum  not  ex- 
ceeding the  amount  necessary  to  satisfaction,  with  interest 
and  ten  per  cent,  damages.  2  R.  S.  1876,  sees.  481,  484  and 
486.  So,  if  he  neglects  or  refuses  on  demand  to  pay  over 
money  collected  on  execution  to  the  execution  creditor,  his 
agent  or  attorney,  or  to  the  execution  debtor,  when  he  is  en- 
titled thereto,  he  is  liable  on  his  bond  for  the  amount  thus 
withheld,  with  interest  and  ten  per  cent,  damages.  2  R.  8. 
1876,  sees.  483, 484,  485.  So,  if  he  neglects  or  refuses  to  re- 
turn an  execution,  or  makes  a  false  return,  he  is  liable  on  his 
bond  for  the  amount  which  might  have  been  levied,  with  in- 
terest and  ten  per  cent,  damages.  2  R.  S.  1876,  pp.  221, 222, 
sees.  482, 484  and  485.  So,  if  he  sells  real  estatie  otherwise  than 
according  to  law,  he  is  liable  on  his  bond  to  the  party  injured  ' 
for  not  less  than  $10  nor  more  than  $200,  in  addition  to  such' 
other  damages  as  the  party  may  have  sustained.  2  R.  8. 1876, 
p;  219,  sec.  474.  The  **  interested  parties  "  protected  by  these 
statutes  seem  to  be  the  parties  to  the  suit  or  their  privies,  and 
the  operation  of  these  statutes  ought  not  to  be  extended  be- 
yond their  plain  meaning. 

In  HarringUm  v.  Ward,  9  Mass.  251,  it  was  held  that  a 
sheriff  is  answerable  for  his  negligence  in  the  service  of 
process  in  a  civil  action  to  none  but  the  plaintiff  or  defendant 
in  such  action,  and  the  court  said  :  "The  action  is  indeed  of 
a  new  impression.  We  are  all  however  clear  in  the  opinion 
that  it  does  not  lie.  No  action  lies  against  the  sheriff,  either 
kfr  his  own  default,  or  for  that  of  his  deputy,  but  at  the  suit 
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of  one  to  whom  the  sheriff  is  bound  by  the  duty  of  his  office. 
In  relation  to  a  suit  pending,  whether  in  the  service  of  the 
original  writ,  the  execution,  or  any  intermediate  process,  he  is 
answerable  for  his  neglects  to  none  but  the  plaintiff  or  de- 
fendant in  such  suit.'^ 

In  the  cSse  of  MouUon  v.  Jose,  25  Maine,  76,  which  was 
an  action  by  a  stranger  to  the  writ  against  the  sheriff,  for  &il- 
iug  to  return  the  execution  in  proper  time,  and  also  for  mis- 
representing certain  facts,  the  court  said :  '^  There  would  not 
seem  to  have  been  any  privity  of  contract  or  obligation  be- 
tween him  and  the  defendant.  *  *  *  It  is  believed  it  would 
be  really  a  novelty  for  the  plaintiff  to  be  allowed  to  sustain 
this  action  under  such  circumstances.'^ 

The  case  of  Bank  of  Rome  v.  MoU,  17  Wend.  554,  was  an 
action  by  the  holders  of  mortgages  on  land  against  the  sheriff, 
because  the  sheriff  had  an  execution  in  favor  of  the  Bank  of 
Utica  against  the  mortgagor,  which  he  levied  on  goods  and 
chattels  of  the  mortgagor,  of  value  more  than  sufficient  to 
satisfy  the  execution,  and  so  carelessly  kept  the  property  that 
it  was  removed,  lost  and  destroyed,  whereby  the  judgment  of 
the  Bank  of  Utica  became  a  lien  on  the  property  mortgaged 
to  plaintiffs,  and  they  lost  $1,000.  This  did  not  differ  in  prin- 
ciple from  the  cause  of  action  stated  in  the  fifkh  breach,  as- 
signed in  the  first  paragraph  of  the  complaint  in  the  case  at  bar. 

CowEN,  J.,  delivering  the  opinion  of  the  court,  said: 
''It  is  clear  that  such  an  action  will  not  lie.  The  acts  of 
negligence  were  in  executing  the  yi. /a.  of  the  Bank  of  Utica, 
who  alone  can  sue  for  negligence.  *  *  *  *  Before  a  party  can 
bring  an  action  for  negligence,  he  must  show  a  legal  duty  to 
himself.  It  is  not  enough  that  in  the  careless  discharge  of  his 
duty  to  one,  the  sheriff's  negligence  may  glance  off  and  indi- 
rectly and  remotely  work  an  injury  to  another.  *  *  *.  *  If 
this  action  be  maintainable,  every  creditor  of  McBride,  of 
whose  debt  the  sheriff  was  aware,  might,  for  aught  I  see,  sue 
him ;  and  if  the  plaintiff  could  persuade  a  jury  to  believe  that 
by  his  misconduct,  McBride  was  rendered  less  able  to  pay^ 


MAY  TERM,  1883.  593 

The  State,  ex  rel,  Sidener,  v.  White  et  oL 

recover.  The  law  can  not,  in  such  cases,  look  beyond  the 
proximate  mischief  resalting  to  a  vested  right,  or  do  more 
than  redress  that  mischief  at  the  suit  of  the  person  imme- 
diately wronged.'* 

The  first  paragraph  of  the  complaint  in  the  case  at  bar  was, 
for  the  reasons  hereinbefore  stated,  clearly  bad,  and  stated  no 
cause  of  action  as  to  any  of  the  breaches  except  the  third. 
Formerly,  even  the  third  breach  would  have  been  held  insuf- 
ficient, but  the  modern  cases  affirm  that  an  action  may  be 
maintained  on  a  sheriff's  bond  for  a  mere  trespass,  colore  of" 
fioiiy  such  as  levying  on  the  goods  of  A.  under  an  execution 
against  B.  People^  ex  rd.,  v.  Schuyler,  4  N.  Y.  173 ;  State  v. 
Moore,  1 9  Mo.  369 ;  Commonwealth  v.  Stockton,  5  T.  B.  Monroe, 
192;  Garmachv.Gommon'weaMh,  5  Binney,  184.  Under  the 
authority  of  these  cases  the  third  breach  was  well  assigned,  and 
the  demurrers  for  insufficiency  being  pleaded  to  the  entire 
paragraph,  a  part  of  which  alleged  a  good  cause  of  action,  said 
demurrers  ought  to  have  been  overruled.  The  demurrers  for 
duplicity  should  also  have  been  overruled.  Johnson  v.  Oraw- 
fordmUe,  etc.,  R.  R.  Oo.,  1 1  Ind.  280. 

The  third  paragraph  of  the  complaint  states,  at  greater 
length  and  with  more  particularity,  substantially  the  same 
cause  of  action  stated  in  the  third  breach  assigned  in  the  first 
paragraph  of  the  complaint.  The  demurrers  to  it  for  insuf- 
ficiency and  for  duplicity  ought  to  have  been  overruled.  For 
the  error  of  the  court  in  sustaining  said  demurrers  the  judg- 
ment of  the  court  below  ought  to  be  reversed. 

Per  Cctriaac. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellees,  and 
this  cause  is  remanded,  with  instructions  to  the  court  below 
to  overrule  the  demurrers  to  the  complaint. 
Vol.  88.-38      ^ 
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Replevik. — CompUtinL — Deacription  qf  Property, — The  description  of  tho 
goods  in  a  complaint  in  replevin,  as  *^  One  stock  of  dry  goods,  notions^ 
fancy  articles,  and  so  forth,  now  in  store  occupied  by "  the  defendant, 
^*on  Main  street,  in  the  city  of  Valparaiso,  Porter  county,  Lidiana,"  is 
good  after  verdict,  and  U  aeems  on  demurrer. 

8amb. — Emdence. — lUeord, — Offer  of  Proof. — In  replevin  the  question  wa& 
whether  the  plaintiff  purchased  the  goods  to  aid  A.  in  defrauding  his 
creditors.  The  defendant  offered  in  evidence  the  record  of  a  suit  against 
A.  to  recover  a  debt,  offering  in  connection  therewith  "to prove'*  that  the 
plaintiff  employed  attorneys  to  appear  and  delay  the  judgment  until  the 
plaintiff  could  consummate  his  purchase  of  the  goods  from  A. ;  that,  ac- 
cordingly, sham  and  false  answers  were  filed,  causing  a  delay  of  several 
days,  during  which  the  purchase  was  consummated.  The  court  excluded 
every  part  of  the  record  offered  save  only  the  complaint  and  the  judg- 
ment entry,  and  it  also  excluded  the  evidence  offered  in  connection. 

Hddj  that  the  exclusion  of  parts  of  the  record  was  a  harmless  error. 

Held,  also,  that  the  exclusion  of  the  proof  offered  in  connection  was  proper, 
for  the  reason  that  the  offer  was  merely  "  to  prove ''  the  facts,  instead  of 
to  prove  them  by  compeimU  evidenee. 

HMf  also,  that  it  was  not  error  to  exclude  the  original  notes  sued  on,  copies 
of  which  were  contained  in  the  record  admitted. 

Evidence. — Depotiiwrn. — Agreemeid, — On  the  trial  a  whole  deposition  taken 
in  another  cause  was  offered  in  evidence,  with  an  agreement  of  the  parties 
eniiorsed  that  certain  parts  of  it,  if  proper  evidence,  might  be  used  in  the 
trial  of  this  cause. 

Heidf  that  its  exclusion  was  not  error. 

Same. — Ingtructiam. — Fravd, — An  instruction,  assuming  the  existence  of  a 
fact  which,  upon  the  evidence,  it  is  the  province  of  the  jury  to  determine, 
should  not  be  given. 

From  the  Lake  Circuit  Court. 
T.  J,  Merrijieldf  for  appellants. 

Hammond,  J. — This  case,  commenced  in  the  Porter  Cir- 
cuit Court,  was  taken  by  change  of  venue  to  the  Lake  Circuit 
Court.  It  was  an  action  by  the  appellees  to  recover  personal 
property  of  which  they  claimed  to  be  the  owners  and  entitled 
to  the  possession,  and  which  they  alleged  the  appellants  de- 
tained without  right.  The  case  was  tried  by  a  jury  on  the 
issue  made  by  the  general  denial,  resulting  in  a  verdict  for 
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the  appellees,  and  over  appellants'  motion  for  a  new  trial,  and 
exceptions,  judgment  was  rendered  on  the  verdict. 

The  appellants  assign  in  this  court  the  following  errors : 

1.  That  appellees'  complaint  does  not  state  &ct8  suflScient 
to  constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  appellants'  motion 
for  a  new  trial. 

The  objection  made  to  the  complaint  is  that  it  does  not  de- 
scribe the  property  with  sufficient  certainty.  The  description 
of  the  property  in  the  complaint  is  as  follows :  '^  One  stock 
of  dry  goods,  notions,  fancy  articles,  and  so  forth,  now  in  store 
occupied  by  them,  on  Main  street,  in  the  city  of  Valparaiso, 
Porter  county,  Indiana,  of  the  value  of  $1,000."  There  is 
some  ambiguity,  but  the  context  reasonably  shows  that  the 
word  them  related  to  the  appellants.  The  complaint,  bein^ 
sworn  to,  was  made  to  serve  the  purpose  of  an  affidavit  as  the 
basis  of  appellees'  claim  for  the  immediate  delivery  of  the 
property  to  them.  While  the  affidavit  in  such  case  should 
contain  a  particular  description  of  the  property,  section  1267, 
B.  S.  1881,  we  think  the  description  in  the  present  case  would 
make  the  complaint  good  on  demurrer,  and  good,  especially, 
after  verdict  as  against  an  objection  coming  for  the  first  time 
in  this  court.  The  high  degree  of  certainty,  insisted  upon  by 
the  appellants,  in  describing  property  in  actions  like  this,  is 
not  required.  Minchrod  v.  WindoeSf  29  Ind.  288 ;  Onstatt  v. 
Ream,  30  Ind.  259 ;  Smith  v.  Stunfard,  62  Ind.  392.  We  think 
the  complaint  was  sufficient. 

Various  reasons  are  assigned  why  a  new  trial  should  have 
been  granted,  which  will  be  noticed  in  the  order  in  which 
they  are  presented  in  the  -  appellants'  brief.  It  is  shown  in 
evidence  that  the  appellant  James  R.  Malone,  as  sheriff  of 
Porter  county,  had  seized,  levied  upon  and  taken  possession 
of  the  property  in  controversy  by  virtue  of  an  execution  and 
an  order  of  attachment  issued  in  favor  of  the  other  appellants, 
against  the  property  of  Morgan  D.  Stickney,  and  that  appel- 
lees claimed  ownership  of  the  same  property  under  an  alleged 
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purchase,  evidenced  by  a  bill  of  sale, from  said  StickDey.  The 
appellants  at  the  trial  offered  in  evidence  a  duly  certified  tran- 
script of  the  pleadings,  proceedings  and  judgment  of  the  Porter 
Circuit  Court,  in  a  case  in  which  William  and  Greorge  Powell 
were  plaintiffs,  and  Morgan  D.  Stickney  and  others  were  de- 
fendants, and  in  which  judgment  had  been  rendered  in  fitvor 
of  said  plaintiffs  against  said  defendants,  for  $300  and  costs. 
This  evidence  being  objected  to  by  the  appellees,  the  court 
permitted  the  complaint  and  final  entry  of  judgment  to  go  to 
the  jury,  but  excluded  the  balance  of  the  record,  namely,  the 
demurrer  and  answer  of  the  defendants  to  the  complaint  and 
the  order-book  entries  of  the  court  relating  thereto.  At  the 
time  of  offering  the  above  record  in  evidence,  the  appellants 
also  proposed  to  prove  that  the  appellees  knew  of  the  pen- 
dency of  said  action  of  Powell  and  Powell,  and  employed  at- 
torneys to  defend  and  delay  the  same  until  said  bill  of  sale  to 
said  appellees  from  said  Stickney  could  be  procured ;  that  said 
attorneys  did  in  factappear  in'said  case  and  file  sham  and  &lse 
pleas,  and  thereby  delayed  judgment  therein  for  several  days; 
that  during  such  delay  the  bill  of  sale,  under  which  appellees 
claim  to  own  the  property  in  dispute,  was  made  to  them  by 
Stiekney,  whereupon  no  further  defence  was  made  in  said  ac- 
tion, and  the  plaintiffs  therein,  Powell  and  Powell,  were  per- 
mitted to  take  judgment  for  the  full  amount  of  their  claim. 
This  evidence,  on  appellees'  objection,  was  excluded  by  the 
court,  to  which  the  appellants  excepted.  As  a  circumstance 
tending  to  prove  fraud  in  the  transfer  of  the  property  from 
Stickney  to  the  appellees  by  the  bill  of  sale,  it  was  proper 
for  the  appellants  to  put  in  evidence  the  record  of  said  judg- 
ment in  fiivor  of  Powell  and  Powell,  to  show  that  Stickney 
was  in  debt  at  the  time  of  executing  the  bill  of  sale.  But 
the  record  of  the  complaint  in  that  case,  containing  a  copy  of 
the  note  sued  upon,  and  the  judgment  of  the  court  showed 
such  indebtedness  as  fully  as  it  would  have  been  shown  by  the 
admission  in  evidence  of  that  part  of  the  record  which  the 
court  excluded.     While  no  very  good  reason  occurs  for  ex- 
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eluding  any  part  of  the  record  of  that  case  from  evidence,  the 
ruling  of  the  court  in  relation  thereto  was  harmless  unless 
such  excluded  part  of  the  record  became  material  with  the 
other  proposed  evidence  also  excluded,  showing  appellees' 
knowledge  of  the  pendency  of  the  Powell  and  Powell  action 
against  Stickney  at  the  time  they  claimed  to  have  purchased 
of  him  the  property  in  suit,  and  that  they  employed  attorneys 
to  delay  judgment  in  that  case  until  they  consummated  such 
purchase.  These  facts  were  certainly  material  as  tending 
strongly  to  prove  fraud  between  Stickney  and  the  appellees. 
If  the  record  showed  that  the  appellants  offered  to  establish 
the  above  fact«  by  competent  evidence,  the  ruling  of  the  court 
in  excluding  it  would  have  been  erroneous.  But  the  record 
shows  simply  that  the  appellants  offered  to  prove  these  facts, 
but  by  whom  or  by  what  kind  of  evidence  does  not  appear. 
The  witness  or  witnesses  may  have  been  incompetent,  or  the 
evidence  may  have  been  mere  hearsay.  Presumptions  should 
be  indulged  in  fiivor  of  the  rulings  of  the  trial  court,  unless 
the  error  is  apparent  from  the  record.  We  can  not  say  from 
the  record  before  us  that  the  court  below  erred  in  excluding 
testimony  as  complained  of  by  the  appellants. 

The  deposition  of  Morgan  D.  Stickney  had  been  taken  in 
another  case  between  other  parties.  There  was  a  written  agree* 
raent  endorsed  on  this  deposition  by  the  attorneys  of  the 
parties,  that  certain  parts  of  it,  if  deemed  legal  and  proper, 
should  be  read  in  evidence  in  this  case.  The  appellants  offered 
the  deposition  in  evidence,  but  on  appellees'  objection  it  was 
excluded  by  the  court,  and  appellants  excepted.  The  appel- 
lants should  have  offered  in  evidence  only  such  part  of  the 
deposition  as  was  embraced  in  the  agreement  endorsed  on  it. 
When  offered  as  a  whole,  the  ruling  of  the  court  in  exclud- 
ing it  furnishes  no  ground  for  objection. 

The  appellants  also  offered  in  evidence  two  promissory  notes, 
each  for  $917.40,  executed  ou  January  30th,  1873,  by  Stickney 
&  Co.  to  Sage  Bros.  &  Co.,  which,  on  appellees'  objection, 
were  excluded  by  the  court,  on  the  ground  that  the  record  of 
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the  judgment  rendered  on  said  notes  had  already  been  put  in 
evidence.  This  ruling  did  the  appellants  no  harm.  The  tran- 
script before  us  shows  that  the  complaint  and  the  judgment 
based  on  said  notes  were  already  properly  before  the  jury. 
The  notes  were  admissible  only  to  show  Stickney's  indebtedness 
at  the  time  of  the  alleged  sale  to  the  appellees,  and  this  was 
shown  as  fully  by  the  record  of  the  complaint  and  judgment 
on  the  notes  as  it  could  have  been  by  the  notes  themselves. 

The  appellants  requested  the  court  to  give  the  jury  the  fol- 
lowing instruction : 

**  In  order  to  establish  the  good  faith  and  legality  of  such 
sale,  it  is  not  sufficient  that  there  may  have  been  a  legal  and 
sufficient  consideration  therefor,  but  in  order  to  remove  the 
legal  presumption  of  intent  to  defraud  creditors,  there  must 
be  evidence  of  some  valid  excuse  or  reason  for  allowing  the 
possession  of  the  property  to  remain  unchanged;  and  unless 
the  plaintiffs  have  shown  such' excuse  or  reason  by  sufficient 
evidence,  your  verdict  should  be  for  the  defendants." 

This  instruction  was  objectionable,  for  the  reason  (if  for  no 
other)  that  it  assumed  that  the  possession  of  the  property  re- 
mained unchanged  after  the  sale  by  Stickney  to  the  appellees. 
Under  the  evidence  this  was  a  question  of  fiict  for  the  jury, 
and  it  would  have  been  improper  for  the  court  in  its  charge  to 
have  assumed  it  as  proved.  The  court  did  right  in  refusing  it. 

The  appellants  also  excepted  to  the  second  instruction  given 
by  the  court  on  its  own  motion.  No  objection  to  it  is  pointed 
oat,  and  we  do  not  discover  any. 

The  appellants  claim,  finally,  that  the  evidence  did  not  sus- 
tain the  verdict.  We  have  examined  it  carefully  and  think 
that  it  fairly  sustained  the  verdict,  and,  under  the  well  es- 
tablished rule  upon  this  point,  we  can  not  for  this  reason  dis- 
turb the  judgment. 

These  are  the  only  objections  complained  of  by  the  appel- 
lants in  their,  brief  to  the  proceedings  of  the  trial  court,  and 
we  think  that  they  are  not  well  taken.  We  find  no  error  in 
the  record,  and  the  judgment  of  the  court  below  is  affirmed* 
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Obocinal  Law. — IrUoxicating  Liquor, — Sale  to  Minor. — Evidence, — Oontra- 
dielory  StatemefUs, — In  a  criminal  prosecation  for  selling  intoxicating 
liqaor  unlawfally,  the  defendant,  as  a  witness,  testified  that  the  sale  was 
of  Catawba  cider,  which  looked  like  beer,  bat  was  milder  and  not  in- 
toxicating, denying  also  that  he  had  said  at  a  former  trial  that  it  also 
tasted  like  beer. 

Held,  that  it  was  competent  for  the  State  to  prove  that  he  testified  on  the 
former  trial  that  it  both  looked  and  tasted  like  beer. 

8ahe. — Instructions, — Instructions  of  the  court  to  the  jury  in  a  criminal 
case  are  merely  advisory  and  not  absolutely  obligatory. 

Same. — Conduct  of  Judge, — New  Ti-ial, — The  statement  of  the  judge,  in  ruling 
upon  a  question  of  the  admissibility  of  evidence  as  to  the  nature  of  Ca- 
tawba wine,  as  a  reason  for  his  decision,  that  '^  It  may  be  another  name 
for  lager  beer,  for  all  I  know,"  is  not  cause  for  a  new  trial. 

Same. — Misconduct  of  Counsel, —  Jury, — The  summoning  and  consequent 
presence  of  ladies,  members  of  a  temperance  society,  as  witnesses  on  the 
trial  of  a  cause  for  unlawfully  selling  intoxicating  liquor,  is  not  miscon- 
duct of  the  prosecuting  attorney,  which  can  be  presumed  to  have  im- 
properly influenced  the  jury. 

From  the  Henry  Circuit  Court. 

Jl  Brown  and  W.  A.  Brovm,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  L.  P.  Newby,  Prosecut- 
ing Attorney,  for  the  State. 

NiBLACK,  C.  J. — ^This  was  a  prosecution  against  William 
Xi,  Nuzum,  the  appellant,  for  selling  intoxicating  liquor  to 
one  Martin  Dolan,  Jr.,  a  person  under  the  age  of  twenty-one 
years.  It  was  commenced  by  the  filing  of  an  ai&davit  before  a 
justice  of  the  peace,  where  the  cause  was  first  tried.  An  ap- 
peal to  and  trial  in  the  circuit  court  resulted  in  a  verdict  fitid- 
ing  the  appellant  guilty  as  charged,  the  assessment  of  a  fine 
against  him  in  the  sum  of  $20,  and  a  judgment  on  the  verdict. 
It  is  claimed  here  that  the  court,  for  several  reasons,  ought  to 
have  granted  a  new  trial  in  the  cause.  The  first  reason  urged 
is  that  it  was  not  sufficiently  made  to  appear  that  the  beverage 
fiold  to  Dolan  was  an  intoxicating  liquor.     In  that  respect 


600  SUPREME  COURT  OF  INDIANA, 

Nu^um  V.  The  State. 

the  evidence  was  coDflicting;  the  question  being  whether  the 
beverage  was  an  intoxicating  quality  of  beer  or  a  non-intoxi- 
cant called  Catawba  cider.  There  was  evidence  which  justi- 
fied the  jury  in  inferring  that  the  commodity  purchased  by 
Dolan  was  beer  of  the  quality  indicated.  Under  such  circum- 
stances no  pretext  is  afforded  us  for  expressing  any  opinion 
as  to  the  apparent  weight  of  the  evidence  as  to  the  character 
of  the  beverage.  The  appellant  testified  that  it  was  Catawba 
cider  which  he  sold  to  Dolan^  and  that,  while  that  kind  of 
cider  looked  like  beer,  it  was  much  more  mild  and  not  in- 
toxicating, at  the  same  time  denying  that  he  had  said  at  the 
trial  before  the  justice  that  Catawba  cider  also  tasted  like 
beer.  Witnesses  for  the  State  were  permitted  to  contradict 
the  appellant  as  respects  his  testimony  before  the  justice,  and 
to  state  that  at  the  trial  before  that  officer  he  swore  that 
Catawba  cider  both  looked  and  tasted  like  beer. 

The  appellant  complains  that  the  admission  of  this*  contra- 
dictory evidence  was  erroneous,  as  it  related  to  a  merely  col- 
la,teral  question,  and  tended  only  to  create  a  prejudice  against 
his  cause  in  the  minds  of  the  jury. 

This  objection  can  not  be  sustained.  The  character  and 
qualities  of  the  article  sold  to  Dolan  by  the  appellant  was  a 
material  question  at  the  trial,  and  as  to  that  the  appellant  tes- 
tified directly  and  positively.  It  was  clearly  competent,  there- 
fore, for  the  State  to  introduce  evidence  of  different  state- 
ments by  the  appellant  on  other  occasions. 

The  court  instructed  the  jury  that  "  It  is  the  duty  of  the 
court  to  instruct  you  in  the  law,  but  his  instructions  are  ad- 
visory only,  and  you  may  disregard  his  instructions  and  de- 
termine the  law  for  yourselves." 

It  is  insisted  that  this  instruction  did  not  correctly  state  the 
relations  which  exist  between  the  court  and  jury  in  the  trial 
of  a  criminal  offence,  and  was,  for  that  reason,  erroneous. 

Under  our  present  Constitution  juries  in  criminal  cases  are 
required  to  determine  the  law,  as  well  as  the  fiicts,  in  each 
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particular  case.  The  instructions  which  the  court  may  give 
in  a  criminal  cause  can  not,  therefore,  in  the  nature  oAhings^ 
be  more  than  advisory  in  their  influence  upon  the  ultimate 
judgment  of  the  jury,  both  as  to  the  law  and  the  ultimate  facts 
involved  at  the  trial.  McDonald  v.  State,  63  Ind.  544 ;  Reiser 
V.  State,  83  Ind.  234 ;  Fowler  v.  Stale,  85  Ind.  538. 

We  are  unable  to  see  that  the  appellant  has  any  just  ground 
of  objection  to  the  instruction  set  out  as  above. 

Several  ladies  belonging  to  a  temperance  organization  were 
summoned  as  witnesses  on  behalf  of  the  State,  and  it  wa» 
charged  at  the  trial,  and  is  reiterated  in  argument  here,  that^ 
these  ladies  were  summoned  by  the  prosecuting  attorney  for 
the  purpose  of  unduly  influencing  the  jury  by  their  presence 
as  well  as  their  testimony,  against  the  appellant,  and  that  in 
that  respect  the  prosecuting  attorney  was  guilty  of  misconduct 
at  the  trial  prejudicial  to  the  appellant.  In  the  first  place,  it 
was  not  shown  that  the  prosecuting  attorney  caused  or  pro- 
cured these  ladies  to  be  summoned  as  witnesses  or  to  be  brought 
into  court  in  any  other  capacity.  In  the  next  place,  it  was  not 
made  to  appear  affirmatively  that  they  were  present  in  court 
for  any  unlawful  or  improper  purpose. 

Their  presence  was  at  most  a  mere  matter  for  comment  be^ 
fore  the  jury,  and  can  not  be  presumed  to  have  exercised  any 
undue  influence  upon  the  verdict  rendered  in  the  cause. 

In  ruling  upon  a  question  of  evidence  in  connection  with 
the  inquiry  as  to  what  kind  of  a  liquid  Catawba  cider  is,  the 
court  remarked,  "  Ij;  may  be  another  name  for  lager  beer,  for 
all  I  know.^'  The  appellant  assumes  that  this  remark  im- 
plied a  sneer  at,  and  a  disparagement  of,  his  defence  in  the 
presence  of  the  jury,  and  in  this  way  inflicted  upon  him  an 
injury  for  which  he  became  entitled  to  a  new  trial. 

Considering  the  remark  in  question,  in  the  connection  in 
which  it  was  made,  we  do  not  attach  the  importance  to  it  which 
is  claimed  for  it  by  the  appellant.  It  seems  to  have  been  made 
as  a  reason  for  a  ruling,  and  considered  in  that  light,  at  a 
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distance  from  the  scene  of  the  trial,  we  do  not  feel  justified  in 
inferrfng  that  the  appellant  was  injured  by  it.  If  the  manner 
in  which  it  was  made  was  objectionable,  as  the  appellant  inti- 
mates, that  constituted  an  impalpable  incident  of  the  trial  which 
could  not  be  brought  into  the  record,  and  which^  consequently^ 
can  not  be  reviewed  here. 

The  judgment  is  affirmed^  with  costs. 
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No.  9983. 

The  State,  ex  rel.  Lewis  et  al.,  «.  East  et  al. 

From  the  Monroe  Circuit  Court. 

J,  H.  Louden  and  R.  W.  Mternj  for  appellants. 

J.  B.  Mulky,  J.  R  East  and  W.  H.  hhsty  for  appellees. 

KiBLACK,  C.  J. — Action  by  the  State,  on  the  relation  of  Phoebe  Lewis  and 
Emily  Sutherland,  against  £>ougan  Jones  as  principal,  and  John  R.  East, 
Drury  J.  Hodges  and  William  Butcher  as  sureties,  upon  an  executor's  bond. 

Summons  was  not  served  on  Jones  and  he  failed  to  appear  to  the  action. 
Service  having  been  had  upon  the  remaining  defendants,  they  appeared  and 
answered  the  complaint,  issue  being  joiner,  there  was  a  trial  by  the  court 
and  a  finding  and  judgment  for  the  defendants. 

The  State  has  appealed  to  this  court  and  assigned  error  against  all  the 
defendants  who  appeared  to  the  action.  '  Notice  of  the  appeal  was  served 
on  East  and  Butcher,  but  was  returned  "not  found"  as  to  Hodges,  and  as 
to  him  no  notice  of  any  kind  has  been  given  of  the  taking  of  this  appeal. 
Afterwards,  at  the  May  term,  1882,  of  this  court,  the  cause  was  submitted 
upon  default  of  the  appellees.  East  and  Butcher  have  moved  to  dismiss 
the  appeal  for  want  of  notice  to  Hodges. 

Without  notice  to  or  an  appearance  by  Hodges,  this  appeal  remains 
unperfected,  and  all  the  parties  to  the  judgment  appealed  from  are  not 
before  this  court.  The  cause  is  not,  therefore,  in  a  condition  to  be  heard  by 
us  on  its  merits. 

This  suDJect  has  been  more  elaborately  discussed  in  the  case  of  Hunder' 
dock  V.  Dwndee  Mortgage  arid  Tnui  InvestmerU  Co.,  anU,  p.  139,  and  upon  the 
authority  of  that  case  the  motion  to  dismiss  this  appeal  must  besnstained. 

The  appeal  is  accordingly  dismissed,  at  the  costs  of  the  relators  of  the 
appellant. 
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ACCEPTANCE. 
See  Pleading,  3. 

ACCORD  AND  SATISFACTION. 
See  CoNTBACT,  4;  Pbomissoby  Note,  1. 

ACCOUNT. 
See  Pleadino,  2,  3. 

ADMINISTRATOR. 

See  DscEDEinB'  Estates,  3  to  8, 14, 15;  Fbaudulent  Convey ahoe,  3,  4; 

Partnership,  2. 

AFFIDAVIT. 
See  Continuance;  Default;  Supreme  Court,  6. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  14, 15. 

AGENT. 
See  Evidence,  9 ;  Railroad,  4 ;  Sale,  2. 

AGREEMENT. 

See  Arbitration,  1,  2;  Boundaries;  Contract;  Evidence,  11 :  Fraud- 
ulent Conveyance,  1,2;  Partnership,  1 ;  Promissory  Note,  1 ; 
Referee,  1 ;  Supreme  Court,  21 ;  Trust  and  Trustee. 

AMENDMENT. 
See  Railroad,  2;  Referee,  3;  Supreme  Court,  3. 

AMOUNT  IN  CONTROVERSY. 
See  Decedents'  Estates,  15. 

ANSWERS  TO  INTERROGATORIES. 
See  Evidence,  10. 

APPEAL. 

See  Bond,  6;  County  Commissioners,  2,  5;  Decedents'  Estates,  14; 
Highway,  2,  4,  8,  9, 12 :  Intoxicating  LiquoR,  2;  Justice  of  the 
Peace  ;  Mandamus,  1;  Supreme  Court,  2,  7, 12,  21,  22. 

APPEAL  BOND. 
See  Bond,  6. 

APPEARANCE. 
See  Highway,  2,  3,  4 ;  Judgment;  Supreme  Court,  2, 12. 

APPRAISEMENT. 
See  Dbainage,  3  to  5. 
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ARBITRATION. 

1.  SubmMon. — Avxird, — Costs. — An  agreement  to  submit  to  arbitration  a 
pending  cause  confers  authority  upon  the  arbitrators  to  make  an  award 
concerning  costs  that  have  accrued  in  the  cause  though  the  submission 
is  silent  upon  the  subject.  Hird  v.  Routhf  ^7 

2.  Same, — AgreenmU. — ReUcune  of  DemamU. — Parties  to  a  pending  suit  made 
a  submission  to  arbitrators,  wherein  it  was  agfted  that  the  plaintiff" 
should  dismiss  his  suit ;  that  *^  everything  now  in  dispute  between  the 
parties"  should  be  submitted.  The  award  required  the  defendant  to 
pay  $100  to  the  plaintif)*,  upon  which  the  latter  should  execute  to  the 
former  a  release  of  all  demands  "  existing  at  the  time  of"  the  submis- 
sion ;  also,  that  the  defendant  should  pay  the  costs  of  the  suit.  Upon 
the  payment  of  the  $100  the  release  required  by  the  award  was  ex- 
ecuted. 

Held,  that  the  question  of  the  costs  of  suit  was  embraced  in  the  submis- 

sion,  and  the  award  thereof  was  valid. 
Sieldy  also,  that  the  release  did  not  embrace  said  award  for  costs.  lb, 

S.  Submisnon. — MisrepreseTUalion  of  Law. — Insurance  Pol'uy. — An  award  of 
arbitrators  mutually  chosen,  where  the  submission  was  not  revoked, 
and  was  procured  bv  a  misrepresentation  of  law,  will  bar  a  suit  upon 
the  original  cause  oi  action.  Misrepresentations  as  to  the  obligations 
imposed  by  a  policy  of  insurance  on  an  insurance  company,  after  the 
building  had  burned,  are  misrepresentations  as  to  matters  of  law,  and 
not  of  fact.  Indiana  Ins.  Co.  v.  Brehniy  57S 

4.  wSame. — InUreti  cf  ArbUt-ator. — Partiality  or  interest  of  an  arbitrator,  of 
which  the  parties  had  knowledge  before  the  award* was  made,  is  no 
ground  for  setting  it  aside.  The  remedy  would  be  to  revoke  the  snb- 
mission.  lb, 

ARGUMENT  OF  COUNSEL. 

See  PRAcncE,  9. 

ASSAULT  AND  BATTERY. 

1.  Adionfor  Damages, — Gompeteney  of  Evidence. — Threots, — On  the  trial  of 
a  civil  action  for  damag^,  for  an  assault  and  battery,  where  the  de- 
fendant is  a  witness  in  his  own  behalf,  it  is  not  competent  to  ask  him 
what  threats  had  been  communicated  to  him  immediately  before  the 
fight,  of  personal  violence  to  him  by  the  plaintiff,  unless  it  is  shown 
that  such  threats  were  in  fact  made  by  the  plaintiff.  HtUts  v.  ^toaf,  S95 

2.  Same, — Complaini. — Special  Damages. — Evidence. — In  such  a  case,  where 
the  complaint  alleges  facts,  from  which  special  damages  must  neces- 
sarily result,  evidence  is  admissible  in  regard  to  such  special  damages^ 
although  no  specific  amount  is  claimed,  eo  nomine,  on  that  account,   lb. 

ASSIGNOR  AND  ASSIGNEE. 

See  Pleadino,  2, 3;  PROMrssoRY  Note,  2;  Railroad,  3;  Rbceiveb;  Rs- 

DEMPTiON ;  Trust  and  Trustee,  3. 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court,  20,  22. 

1.  Suipreme  Court. — Special  Verdict. — An  assignment  of  error,  that  "  the 
court  erred  in  its  conclusions  of  law  on  the  facts  found  by  the  jury," 
the  jury  having  returned  a  special  verdict,  presents  no  question  in  the 
Supreme  Court.  Statements  of  conclusions  of  law  upon  a  special  ver- 
dict can  not  properly  be  made.  Austin  v.  JEarAarf,  182 

2.  Supreme  Court. — New  Trial. — Instruction, — Error  of  law  occurring  at  the 
trial,  in  giving  the  jury  instructions,  is  cause  for  a  new  trial  in  the 
court  below,  and  its  assignment  as  error  in  the  Supreme  Court  is  not 
proper,  and  presents  no  question  for  decision.        Williams  v.  Biley,  290 
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3.  8amt, — ^The  assignment  of  errors  constitutes  the  appellant's  complaint 
in  the  Supreme  Court,  and  no  question  will  be  considered  or  decided 
which  is  not  properly  presented  by  the  assignment  of  errors.  lb. 

4.  CHmtno/  Xiaio.~In  the  absence  of  an  assignment  of  error,  in  criminal 
as  well  as  civil  causes,  no  question  is  presented  for  the  decision  of  the 
Supreme  Court,  and  the  appeal  will  be  dismissed.      Bunt  v.  States  841 

ATTACHMENT. 
See  Decedents'  Estates,  1. 

ATTORNEY  AND  CLIENT. 

19ee  GcuNTT  Commission ebs,  3;  Intoxicating  Liquor,  6;  Judgment,  1 ; 

Practice,  9. 

AWARD. 
See  Arbitration. 

BANKRUPTCY. 

1.  Discharge. — A  discharge  in  bankruptcy  does  not  release  the  bankrupt 
from  his  indebtedness  to  the  United  States.      Hamilton  y.  IteynoldSf  191 

%  Same. — Principal  and  Surety. — Where  a  surety  upon  a  bond  to  the 
United  States  has,  as  such  surety,  paid  money  to  the  Government,  and 
afterwards  the  principal  has  been  adjudged  a  bankrupt  and  discharged 
as  such,  the  fact  that  the  claim  of  the  Government,  if  unpaid,  would 
not  have  been  barred  by  the  discharge,  will  not,  of  itself,  entitle  the 
surety  to  an  action  against  the  bankrupt  to  recover  the  money  so 
paid.  .  lb. 

3*  Same. — FVaud. — Pleading. — A  reply  to  an  answer  of  discharge  in  bank- 
ruptcy, which  seeks  to  avoid  the  discharge,  upon  the  ground  that  the 
debt  sued  on  was  created  by  the  fraud  of  the  bankrupt  (R.  S.  U.  S.,  sec. 
6117),  must  aver  the  facts  which  constitute  actual  fraud  involving  in- 
tentional wroijg.  /6. 

BENEVOLENT  SOCIETY. 
Sbe  Fraudulent  Conveyance,  1,  2. 

BILL  OF  EXCEPTIONS. 
See  Referee,  3,  5  to  10 ;  Supreme  Court,  5, 15, 17,  25. 

1.  CoKte, — A  bill  of  exceptions  is  required  to  make  a  motion  for  judgment 
for  costs  a  part  of  the  record.  Beard  v.  HaiSt^  183 

2.  Time  to  File. — Time  being  properly  granted  to  file  a  bill  of  exceptions, 
the  court,  under  the  code  of  1852,  had  no  power  at  a  subsequent  term 
to  enlarge  the  time,  and  a  bill  filed  during  the  additional  time  thus 
given  was  no  part  of  the  record.  Boyer  v.  Libey,  235 

3.  Evidence. — A  bill  of  exceptions  which  shows  that  it  does  not  contain  all 
the  evidence  presents  no  question  as  to  the  sufficiency  of  the  evidence, 
although  it  contains  the  statement,  "  This  was  all  the  evidence  given 
in  the  cause."  Lee  v.  StatCf  ex  rel.y  ^56 

4.  Same. — Time  of  Filing. — Evidence. — Instructions. — Exceptions  taken  dur- 
ing the  progress  of  a  trial  must  be  saved  by  bills  of  exceptions  filed  at 
the  time,  unless  time  to  file  a  bill  is  then  given,  and,  therefore,  where 
exceptions  to  the  rulings  as  to  the  admission  or  rejection  of  testimony, 
and  as  to  instructions  given  and  refused,  were  taken  at  the  time  of 
trial,  but  no  bill  of  exceptions  filed  or  time  then  given  to  file  bills,  and 
the  cause  continued  pending  a  motion  for  a  new  trial,  a  bill  of  exce^ 
tions  filed  at  a  subsequent  term,  when  the  motion  was  determined,  is 
insufficient  to  present  any  question  to  the  Supreme  Court,  either  as  to 
the  evidence  or  instructions  given  or  refused.      Mcllvain  v.  Emery,  £98 
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6.  CosU, — Where  a  motion  to  tax  costs  is  not  brought  into  the  record  by 
bill  of  exceptional  no  question  thereon  can  be  made  in  the  Supreme 
Court.  BunneU  v.  Studdbaher,  SS8 

6.  Excepliom. — Elxceptions  must  be  reduced  to  writing  at  the  term  at  which, 
thej  are  taken,  unless,  at  that  term,  further  time  be  given. 

Kintey  ▼.  ^aUerthwaite,  S4Sf 

7.  Time  of  Filing, — Premimption, — Time  must  be  granted  within  which  to 
reduce  exceptions  to  writing;  but  where  the  bill  is  filed  during  the 
term,  it  will  be  presumed  that  time  was  given  when  the  exception  wa» 
taken.  Luke  Erie,  etc.,  H.  W.  Co.  v.  Fix,  381 

BOND. 

See  Bankruptcy,  2;  Clerk  op  Circuit  Court ;  Costs;  County  Comjob- 
SIGNERS,  6 ;  Decedents'  Estates,  3 ;  Guardian  and  Ward,  1,  2 ; 
Landlord  and  Tenant,  3;  Payment,  4;  Sheriff. 

1.  Official  Bond. — Principal  and  Surety. — Death  (/  Surety  More  Approval — 
That  an  official  bond  was  not  approved,  or  that  the  officer  did  not  take 
office  until  after  the  death  of  a  surety  thereon,  or  an  irregularity  as  to 
time  of  approval,  does  not  afiect  the  validity  of  the  bond  as  his  con- 
tract. Mowbray  v.  StatCy  ex  rel.,  $24- 

2.  Same. — Pleading. — Surety. — ^In  a  complaint  on  an  official  bond  against 
the  sureties,  it  is  not  necessary  to  allege  that  the  officer  took  the  oath 
of  office,  if  it  appear  that  he  entered  upon  the  duties  of  the  office,  and 
when  so  acting  broke  any  of  the  conditions  of  the  bond.  /&. 

3.  Same. — Demurrer. — Cau^e  for. — A  demurrer  to  separate  breaches  of  a 
bond,  assigning  for  cause  that  the  allegations  thereof  do  "  not  entitle 
the  plaintiff  to  the'relief  sought,''  raises  no  question,  and  may  be  OY&t- 
ruled  without  error.  '  lb, 

4.  Same. — Cities, —  Vacaneiea  in  Office. — City  Trea^rer. — Where  the  council 
declares  the  office  of  treasurer  vacant,  and  appoints  one  to  fill  the  va- 
cancy, the  treasurer  acquiescing,  the  appointee  becomes  treasurer  d^ 
faclOj  and  the  fact  that  no  vacancy  existe^l  can  not  be  pleaded  by  hia 
sureties  to  a  suit  for  breach  of  his  bond  for  failing  to  perform  his  duties 
while  in  office,  or  failing  to  pay  over  money  belonging  to  the  city.    lb, 

5.  Same. — F^eeution  by  Surety. — That  a  surety  signed  an  official  bond  upon 
a  promise  of  the  principal,  not  fulfilled,  that  others  not  named  in  the 
bond  should  sign  it,  or  that  others  signe<l  as  sureties  later  whose  names 
were  not  in  the  bond,  is  no  defence;  the  doctrine  held  in  reference  to 
those  questions  in  Deardorffv.  Foresman,  24  Ind.  481,  and  State,  ex  rel.y 
V.  Pepper,  31  Ind.  76,  adhered  to.  Ib» 

6.  Appeal  Bond. — Breach. — Damages. — Complaint-.— X  complaint  on  an  ap- 
peal bond,  averring  that  the  decree  against  the  appellant  appealed 
from  merely  foreclosed  a  mortgage  on  lands,  that  on  appeal  the  judg- 
ment was  affirmed,  that  the  principal  debtor  was  insolvent,  that  on  safe 
of  the  land  by  the  sheriff  $1,000  of  the  decree  was  left  unsatisned,  and 
alleging  for  breaches  of  the  bond  that  the  appellant  had  failed  to  pay 
the  judgment  affirmed,  that  during  the  pendency  of  the  appeal  $200  in 
interest  had  accrued  on  the  judgment  which  he  had  not  paid,  shows  a 
right  to  nothing  more  than  a  nominal  recovery,  and,  therefore,  no 
available  error  was  committed  in  sustaining  a  demurrer  to  the  com- 
plaint. SeoU  V.  Marehanl,  S49 

BOUNDARIES. 

EBtablishmcjU  of  Lines  by  Agreement  and  Occupancy. — Fences. — Evidence. — Notice 
to  PurchoLsers. — Owners  of  conterminous  lands  may,  by  oral  agreement 
and  occupancy,  so  fix  the  boundary  line  between  their  lands  as  to  bind 
themselves;  and  if  such  line  be  marked  by  a  fence,  and  each  occupies 
to  the  fence,  it  will  be  notice  to  purchasers.    Kinney  v.  Satterihwaite,  $4S 
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BREACH  OF  PROMISE  OF  MARRIAGE. 
See  New  Tbial,  2. 

BRIEF. 
See  Supreme  Ck)nBT,  2, 14, 18. 

BROKER. 

See  CONTBACT,  1. 

BUILDING  ASSOCIATION. 
See  Corporations  ;  Promissory  Note,  3. 

BURDEN  OF  PROOF. 
See  Criminal  Law,  5;  Pleading,  6;  Special  Finding,  2. 

CANAL. 

1.  Wabash  and  Erie  OanaL — !ZTtf«  <^  Stale  in  Land  Appropiiafed, — Eminent 
.  Domain, — SUxre  Deeisia, — The  decision  of  the  Supreme  Court  in  Water 

Works  Go,  V.  Burkhart^  41  Ind.  364,  that  the  State  acquired  a  title  in  fee 
simple  to  the  lands  appropriated  for  the  construction  of  the  Wabash 
and  Erie  Canal,  is  adnered  to  under  the  rule  of  stare  decisis. 

City  of  Logansport  v.  Skirk,  563 

2.  Same, — Construction  of  Canal  in  Puhlie  Street — Abandonment  of  CanaL — Be- 
vival  of  Original  Eaiement — Where  the  State  entered  upon  and  con- 
structed the  Wabash  and  Erie  Canal  in  and  through  a  public  street  in 
the  town,  now  city,  of  Logansport,  the  easement  of  the  public  and  abut- 
ting lot  owners  in  such  street  was  not  thereby  destroyed,  but  remained 
in  abeyance  merely  during  the  occupancy  and  use  of  the  street  for  the 
purposes  of  such  canal;  and  upon  the  subsequent  abandonment  of  the 
canal,  when  the  street  was  no  longer  occupied  or  used  by  or  for  such 
canal,  the  original  easement  of  the  public  and  the  private  rights  of 
abutting  lot  owners  at  once  revivea  and  became  efiective  in,  on  and 
oyer  such  street.  lb. 

CHANGE  OF  VENUE. 

See  Judge. 

1.  Ba^fment  of  Costs.— Excuse  for  JFhilure  to  Pay. — ^The  statute  (R.  S.  1881, 
section  413)  is  explicit  that  a  party  to  whom  a  change  of  venue  is 
granted,  who  fails  to  pay  the  costs  thereof  within  the  time  fixed  by  the^ 
court,  loses  his  right  to  the  change.    That  the  clerk  failed  to  inform* 
the  party  of  the  amount  of  costs,  according  to  promise,  can  not  excuse 
the  failure  to  pay.  LouisvUUj  etc,,  R.  W,  Co,  v.  Oruhbf  85 

2.  Pradioe, — Rule  of  Court. — Where  a  rule  of  court  requires  applications 
for  changes  of  Venue  in  civil  cases  to  be  made  not  later  than  the  day 
fixed  for  the  trial,  it  is  error  to  refuse  an  application  made  bn  that 
day  if  the  showing  is  sufficient.  Hoke  v.  Apflegale,  5S0 

CHATTEL  MORTGAGE. 

L  Conversion. — Evidence, — RepUmn, — Demand, — A  mortgagee  of  a  chattel 
called  upon  the  purchaser  of  the  property  and  asked  that  it  be  given 
np  to  him.  A  meeting  was  fixed  for  the  next  day  when  the  mortgage 
debt  was  to  be  paid  or  the  property  delivered,  but  the  purchaser  failed 
to  do  either. 
Hddy  that  this  was  sufficient  proof  of  a  conversion,  and  all  that  was  needed. 

Mattingly  v  Pxu/,  95 

%  Same. — Indemnifying  Surety. — Right  to  Possession  of  Property. — Payment. — 
Where  a  chattel  mortgage  given  to  indemnify  a  surety  is  conditioned 
that  the  latter  shall  be  entitled  to  the  possession  of  the  property  if  the 
debt  be  not  paid  at  maturity,  payment  by  the  surety  is  not  necessary  to 
give  him  the  right  to  possession.  lb. 
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CHOSES  I^  ACTION. 
See  Decedenib'  EffTATBSi  11. 

CHURCHEa 
See  Deed,  1 ;  Evidence,  1 ;  Bbal  Estate,  Action  to  Bbcoveb,  1  to  3. 

1.  EodemoBlieai  Law. — Where  the  hig^hest  tribunal  of  a  church  to  which  a 

auestion  of  discipline  or  church  law  is  carried  decides  it,  haying  jnris- 
iction  according  to  the  usages  of  the  church,  the  decision  binds  the 
civil  courts,  and  they  will  not  review  it.  Ocyf  v.  QreoTf  l£t 

%  Same.  —Where  the  proper  tribunal  of  a  church  has  decided  that  certain 
members  of  a  local  church  under  its  jurisdiction  have  seceded,  the  fact 
must  be  regarded  as  fixed,  and  it  results  as  a  consequence  that  they  lose 
all  right  to  the  propertj  of  the  body,  though  they  constituted  a  ma- 
jority of  its  members,  and  in  such  case  the  remaining  membexs  retain 
Its  ownership,  control  and  management.  lb. 

CITY. 
See  Bond,  4. 

1.  OoUdetum  of  Taxes. — City  IVecwurcr. — Powers  of  Common  CoanciL — Contract 
UUra  Ftres.— Under  sections  3085, 3087,  et  seq.,  K.  S.  1881,  of  the  general 
law  for  the  incorporation  of  cities,  the  city  treasurer  of  an  incorporated 
city  is  alone  empowered  to  enforce  the  collection  of  city  taxes,  delin- 
quent, current  and  unpaid  ;  and  any  contract,  made  by  the  city  or  its 
common  council,  with  any  person  other  than  such  city  treasurer,  for 
the  collection  of  any  city  taxes,  is  ultra  viree  and  absolutely  void. 

City  of  Fort  Wayne  v.  Lehr,  62 

2.  Liability  for  not  Preventing  Unlawful  Um  of  Streete. — Coasting. — Peraanal 
If^ury. — A  municipal  corporation  is  not  liable  for  a  personal  injury 
occasioned  on.  its  streets  by  persons  making  an  unlawful  use  of  its 
streets,  as  by  "  coasting."  City  of  Lafayette  v.  l^nAerlakej  SSO 

City  o/  Lafayette  v.  -Rose,  471 

3.  Same. — Failure  to  Enforce  Lowe  and  Ordinances. — A  municipal  corpora- 
tion is  not  liable  for  failure  to  exercise  governmental  powers,  as  for 
failure  to  enforce  the.  State  laws  or  its  own  ordinances.  76. 

4.  Same. — Negligence  (^  Police. — A  mnnicioal  corporation  is  not  liable  for 
the  negligence  of  its  police  officers ;  tney  are  not  its  agents,  but  are 
public  officers.  lb. 

6.  Damages  for  Change  of  Grade  of  Streets. — Statute  Construed. — Town. — An 
incorporated  town,  having  established  a  grade  of  a  street  and  improved 
it  accordingly,  afterwards  became  a  city  and  changed  the  grade,  much 
to  the  injury  of  an  abutting  lot. 
Held,  that  the  proviso  to  section  3073,  B.  S.  1881,  did  not  reouire  the  city 
to  pay  damages.  City  of  WohaJk  v.  Alber,  iks 

6.  Bestriotion  as  to  Debts. — Constitutional  Law. — Injunction. — A  city,  being  in- 
debted to  an  amount  equal  to  two  per  centum  of  its  taxable  property, 
is,  under  article  13  of  tne  State  constitution,  prohibited  from  issuing 
an  order  on  its  treasury  even  for  current  expenses,  where  there  are  no 
funds  in  the  treasury  which  may  be  applica  to  its  payment,  and  may 
be  enjoined  from  issuing  such  an  order  when  one  is  about  to  be  issued 
and  no  provision  has  been  made  for  its  payment. 

SaekeU  v.  City  <f  New  Albany,  47S 
CLERK  OF  CIRCUIT  COURT. 
See  Evidence,  3 ;  Redemption,  2. 

Successor  in  Office.^Dulies  and  Liabilities  as  to  Money  Received. — Official  Bond. — 
Deputy.-rli  is  the  dutv  of  the  clerk  of  the  circuit  court  in  each  county, 
at  the  expiration  of  his  term  of  office,  under  section  5850,  R.  S.  1881, 
to  pay  over  all  moneys  remaining  in  his  hands  as  such  clerk,  to  his 
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successor  in  office,  and,  upon  such  paymenti  he  will  be  released  from 
liability  therefor,  and  his  successor  and  his  sureties  will  be  chargeable 
therewith ;  and  the  rule  will  not  be  different  where  the  succ^sor  was 
the  deputy  of  the  out^ing  clerk,  and,  as  such  deputy,  received  the 
moneys  in  controversy,  if  it  appear  that  he  still  had  such  moneys  in 
his  hands  when  he  qualified  as  such  successor  and  took  possession  of 
the  office.  Board,  etc.,  v.  MeFadden,  SSS 

COASTING. 

See  CiTT,  2  to  4. 

COLLATERAL  ATTACK. 
See  Dbainaoe,'!  ;  Highway,  1,  6. 

COMMISSION. 
See  Contract,  1. 

CONCLUSIONS  OF  LAW. 
See  Assignment  of  Error,  I ;  Seduotion,  L 

CONDITIONAL  FEE. 
See  Deed,  5. 

CONDITION  SUBSEQUENT. 
See  Deed,  1,  5. 

CONSIDERATION. 

See  Fbaudulent  Convetance,  1 ;  Res  Adjudicata,  1 ;  Sale,  2,  4;  Tbost 
AND  Trustee,  2 ;  Vendor  and  Vendee,  I;  Wat. 

CONSPIRACY. 
See  Cruonal  Law,  3 ;  Witness,  4. 

CONSTITUTIONAL  LAW. 
See  City,  6 ;  Criminal  Law,  9, 10. 

CONTEMPT. 
See  Decedents'  Estates,  1 ;  Witness,  2. 

CONTINUANCE. 

1.  Oause/or, — Abtenee  of  Witness. — Due  Diligence. — Where  a  party  applies 
for  a  postponement  of  the  trial  on  account  of  the  absence  of  a  witness, 
it  must  be  shown  by  affidavit  that  he,  personally,  had  used  due  dill* 
gence  to  obtain  the  attendance  and  testimony  of  the  witness ;  and  the 
fact  that  he  knew  the  opposite  party  had  caused  the  witness  to  be 
summoned,  and  believed  the  witness  would  attend  and  testify,  does  not 
show  due  ailigence  on  his  part,  and  does  not  constitute  a  sufficient 
cause  for  a  continuance,  under  section  410,  R.  S.  1881.  HuUsv.  Skoaf,  S95 

%  AJfidamt, — When  a  cause  was  reached  for  trial,  an  affidavit  for  a  con- 
tinuance was  filed  in  behalf  of  the  defendant,  showing  that  he  and  his 
wife  had  gone  twelve  miles  distant;  expecting  to  return  to  the  trial: 
that  she  was  diseased ;  that  the  weather  was  inclement;  that  they  could 
return  only  by  wagon ;  that  there  was  a  meritorious  defence,  and  no 
injury  would  result  from  a  continuance. 
Hdd,  that  the  affidavit  was  insufficient.  Burkhari  v.  Merryf  4^ 

CONTRACT. 

See  Arbitration,  3 ;  Bond  ;  Citt,  1 ;  Cohntt  Commissioners,  1  to  3,  6 
to  9 ;  Decedents'  Estates,  14, 15 ;  Evidence,  9 ;  Fraud  ;  Fraudu- 
lent Conveyance,  1,  2;  Guardian  and  Ward,  8;  Insubanob; 
Landlord  and  Tenant  ;  Marriage  ;  Married  Woman,  5, 6 ;  Pabt- 

VOL.  88.-39 
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KERSHip;  Receiver;  Res  Ad  judicata,  6;  Sale;  Statute  of  Frauds; 
Tru8t  and  Trustee;  Vendor  and  Vendee;  Way. 

1.  Performance, — Broker, — Loan, — Commission, — A.  employed  Bf  to  procure 
a  loan,  and  promised  to  pay  therefor  a  commission  of  5  percent.  The 
latter  found  one  able  and  willing  to  make  the  loan,  but  A.  refused  to 
take  it. 

Heldj  that  B.  was  entitled  to  the  stipulated  commission.  Vinton  r.BaldwinylO^ 

2.  Railroads.  —  Construction. — Engineer's  Est  imate. — Mistake, — Otrreeiion.  — A 
written  contract  between  a  railroad  company  and  one  who  undertook 
to  do  certain  work  in  its  construction  fixed  the  prices  of  the  various 
kinds  of  work  to  be  done,  and  provided  that  the  engineer  of  the  road 
should  make  estimates  of  the  work  from  time  to  time  upon  which  pay- 
ments should  be  made,  and  a  final  estimate  which  should  be  also  paid, 
and  that  all  disputes  as  to  the  meaning  and  execution  of  the  contract 
should  be  referred  to  the  engineer,  and  his  decision  should  be  final. 

HMj  that  where  the  engineer  had  failed  to  estimate  work,  or  by  neglect  or 
mistake  had  underestimated  it,  suit  could  be  maintained  for  the  re- 
covery of  the  correct  amount.  Kistler  v.  Indianapolis,  etc.,  R.  R  Co,,  4^ 

8.  SatM. — Public  Policy. — A  stipulation,  whereby  parties  to  a  contract  name 
an  umpire  who  shall  settle  difierences  between  them,  and  agree  not  U> 
resort  to  the  courts,  is  against  public  policy  and  void.  /&. 

4.  Same. — Accord  and  Satisfaction, — Piyment. — Where  the  parties  to  a  con- 
tract disagree  as  to  the  amount  due  upon  it^  and  the  plaintiff'  receives 
-less  than  his  claim,  in  full  of  the  whole,  it  is  a  gocid  accord  and  satis- 
faction; but  it  is  otherwise  if  he  take  the  money  under  protest,  at  the 
time  claiming  the  whole  demand.  /6. 

6.  Mining  Lease. — Qmstructum. — Evidence, — Ndtioe,—K,  pu  rchased  land  sub- 
ject to  a  mining  lease  which  had  been  erroneously  recorded,  and  of  the 
true  terms  of  which  he  claimed  that  he  had  no  notice. 
Hdd,  that  conversations  held  with  his  agent  during  his  negotiations  for 
the  purchase,  and  also  the  acts  of  both  parties  afterwards,  were  admis- 
sible to  show  notice,  as  also  to  aid  in  the  construction  of  the  lease  as 
recorded,  where  its  terms  were  ambiguous.  Ketcham  v.  Brazil,  etc.,  Co,,  SIS 

CONVERSATIONS. 
See  Ck)NTRACT,  5 ;  Evidence,  9 ;  New  Triai.,  2. 

CONVERSION. 
See  Chattel  Mobtoaoe,  1 ;  Evidencej  2 ;  Guardian  and  Ward,  3L 

CONVEYANCE.. 
See  Deed  ;  Fraudulent  Conveyance  ;  Landlord  and  Tenant,  3 ;  Mar- 
ried Woman,  1,  2 ;  Trust  and  Trustee,  3 ;  Way  ;  Witness,  3. 

CORONER. 

Pott  Mortem  Examinationa. — Employment  of  Physician, — County  Oommimonen, — 
Incident  to  the. coroner's  duty  to  hold  inijuests  is  the  power  to  select 
physicians  to  make  post  mortem  examinations ;  and  the  county  board 
has  no  right  to  control  his  choice,  but  must  pay  the  physician  whom 
he  employs.  Boaid,  etc.,  v.  Band,  lOS 

CORPORATIONS. 

See  Bond,  4;  City;  Criminal  Law,  9, 10 ;  Evidence,  10 ;  Fraudulent 
Conveyance,  1, 2;  Highway,  11 ;  Promissory  Note,  3;  Railroad; 
Receiver. 

Borrower, — Pledge  of  Stock, —  Withdrawing  Stockholder, — Payment  or  Uncondi' 
tional  Tender  of  Loan, — Under  section  3410,  R.  S.  1881,  a  stockholder  in 
a  building,  loan  fund  and  savings  association,  who  is  a  borrower  of  its 
funds,  and  whose  stock  is  held  by  the  association  in  pledge  as  a  security   . 
for  the  money  borrowed,  is  not  entitled  to  withdraw  from  the  associa- 
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tion,  nor  to  any  of  the  rights  of  a  withdrawing  stockholder,  until  he 
redeems  his  stock  from  such  pledge  thereof;  and  the  repayment  of  his 
loan,  or  an  unconditional  tender  of  such  repayment  in  lawful  money^ 
is  necessary  to  the  redemption  of  his  stock  from  such  pledge  thereof. 

AnderaoTiy  He.,  Asxfn  y.  Thompwny  4OS 

(X)ST8. 

Bee  Arbitration,  1,  2 :  Bill  of  Exceptions,  1,5;  Change  of  Venue,  1 ; 
Decedents'  Estates,  15 ;  Highway,  8 ;  Beferee,  4. 

1.  Band  to  Secure, — Complaint, — A  complaint  upon  a  bond  to  secure  costs^ 
which  fails  to  show  that  the  plaintin  is  liable  for  or  has  paid  any  costs, 
is  bad  on  demurrer.  Hiell  y.  Davis,  S79 

2.  Same. — Meaxwre  of  Damages. — The  measure  of  damages  in  a  suit  upon  a 
bond  to  secure  costs  is  not  the  whole  costs  of  the  cause,  but  only  the 
plaintiff's  costs.  /6» 

8.  Same, — Evidence. — Fee-Book, — In  an  action  by  the  defendant  in  a  suit 
begun  before  a  justice  of  the  peace  and  afterwards  appealed  to  the  su- 
perior court,  upon  a  bond  giyen  to  secure  the  costs,  eyidence  was  ad* 
mitted  to  the  effect  that  at  the  trial  before  the  justice  the  defendant'* 
attorney  asked  the  justice  if  the  plaintiff  had  giyen  security  for  costs  ; 
the  justice  answered  "Yes,"  and  the  plaintiff's  attorney  held  up  a 
paper,  saying,  "  Here  is  the  bond  ;  H.  has  signed  it."  The  parties  were 
present,  but  H.  (the  surety)  was  not.  The  fee-book  and  witness-book 
of  the  superior  court  Were  also  admitted  in  eyidence.  There  being 
eyidence  tending  to  show  a  deliyery  of  the  bond,  it  was  admitted  in 
eyidence.  * 
Meld,  that  no  error  was  committed  in  the  admission  of  either  of  said  items 
of  testimony.  J6. 

COUNTER-CLAIM. 

See  Pleading,  4, 11 ;  Bes  Adjudicata,  11 ;  Taxes,  3. 

COUNTY  AUDITOR. 
See  Drainage,  1. 

COUNTY  COMMISSIONERS. 
See  Coroner  ;  Drainage,  1 ;  Highway. 

1.  Qaim, — Fieading. — A  statement  of  a  claim  for  allowance  by  a  board  of 
county  commissioners  should  show  facts  enough  to  constitute  a  liabil* 
ity  on  the  part  of  the  county.  Miller  y.  Embree,  ISS 

2.  Same,  ^^  Contract, — VobijUary  Services. —  Allowance.  —  Appeal. —  County 
boards  are  not  authorized  to  make  allowances  for  seryices  done  or 
things  furnished  yoluntarily  for  which  they  might  not  haye  lawfully 
contracted,  and  from  an  order  making  such  an  allowance  there  may- 
be an  appeal.  /o. 

8.  Same. — Colleetian  of  Delinquent  Taxes. — County  Treasurer. — Employment  of 
QmnseL — A  county  board  can  not  authorize  the  county  treasurer,  at 
the  expense  of  the  county,  to  employ  an  attorney  to  assist  in  the  col- 
lection of  delinquent  taxes.  lb. 

4.  Judgment. — County  commissioners  can  not  annul  or  set  aside  decisions 
made  or  judgments  rendered,  after  the  close  of  the  term  at  which  they 
were^  entered.  Board,  etc.,  y.  Logansport,  etc.,  G.  JS.  Cb.,  199 

6-  Same. — Appeal — Gravel  Road, — An  appeal  will  lie  to  the  circuit  court 
from  an  order  of  the  board  of  county  commissioners  yacating  an  order 
made  at  a  former  term,  granting  the  right  to  construct  a  grayel  road 
upon  a  county  highway.  IK 

6.  I\iblie  Works. —  Bidder, —  Bond. — An  action  for  damages  can  not  be 
maintained  against  a  county  upon  the  ground  that  its  commissioners 
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have  •md  in  determining  the  question  of  the  Bufficiency  of  a  bond 
iendeied  by  a  bidder  for  a  public  building.    Boteker  y.  Boardf  ete.,  £67 

J.  Aune. — Discretion. — Goant7  commissionen  have  broad  discretionary 
powers  in  determining  who  b  the  *^  lowest  responsible  bidder  "  for  a 
public  work.  /6« 

8.  Same, —  Unweeesifid  Bidder, — An  unsuccessful  bidder  can  not  recover  for 
time  and  money  expended  in  preparing  a  bid,  where  he  knows  there 
are  to  be  competing  bidders.  /&. 

ik  Same, — Lowett  Betponmble  Bidder, — The  **  lowest  responsible  bidder"  is 
one  who  complies  with  all  the  requirements  of  the  statute,  and  not 
merely  one  whose  bid  is  less  than  those  of  his  competitors.  /&. 

C50UNTY  TREASURER. 
See  CouiYTY  Commibsionebs,  3 ;  Taxes,  4. 

COURTS. 

See  Churches  ;  Evidence,  7,  8. 

COVERTURE. 
See  PLEADDro,  16. 

CRIMINAL  LAW. 

fke  AgmavxENT  of  Ebbob,  4 ;  Intoxicatino  LiqnoR ;  MAimAinm,  1. 

Ito  Inkmoating  Liquor, — Keeping  Disorderly  Houae, — Evidence, — Proof  of  di»- 
ovder  in  a  single  instance  is  not  sufficient  to  support  a  prosecution 
under  section  2097,  R.  S.  1881,  for  keeping  a  place  where  liquors  are 
sold,  in  a  disorderly  manner.  Overmen  ▼.  SkUe^  6 

%  Penal  Department  of  Indiana  Beformatory  for  Women  amd  CHrU.-^StcUe 
iVisofi. — Bepeal  of  Statute, — Statute  Oonstruea, — The  penal  department  of 
the  Reformatory  for  Women  and  Girls,  established  under  the  act  of 
May  13th,  1869  (sections  6162  to  6202,  R.  S.  1881),  is  a  State  prison 
within  the  meaning  of  that  expression,  as  used  in  the  act  of  April  14th, 
1881,  "concerning  public  offences  and  their  punishment" ;  and  the  tak- 
ing effect  of  the  later  act  did  not,  in  terms  or  by  implication,  repeal  or 
abrogate  any  of  the  provisions  of  the  older  statute.     Walton  y.  StaiCy  9 

8.  Same, — Cofnmiraey, — Ade  and  Declarations  rfOo-Oonspirator. —  Original 
Emdenee, — Trial  Court, — Prima  Facie  Case, — When  the  trial  court  is  sat- 
isfied that  the  offered  evidence  tends  to  establish  prima  facie  the  fact  of 
a  conspiracy  between  the  parties,  every  act  or  declaration  of  any  party 
to  the  conspiracy,  in  furtherance  of  the  common  design,  whether  done 
or  said  before  or  after  the  formation  of  such  conspiracy,  is  competent 
original  evidence  against  each  and  all  of  the* parties.  lb, 

4.  Same. — Evidence, — Inmeachment  of  Witness, — General  Moral  Character. — 
Bdi^cf  Impeaching  "WUness. — Where,  in  a  criminal  cause,  either  party 
seeks  to  impeach  the  evidence  of  any  witness,  the  general  moral  char- 
acter of  such  witness  may  be  given  in  evidence ;  but,  in  such  case,  the 
opinion  of  the  impeaching  witness,  on  direct  or  cross-examination,  as 
to  whether  or  not  tie  would  believe  the  witness  sought  to  be  impeached 
under  oath,  is  not  competent  evidence  and  ought  to  be  excluded.    lb. 

^  Murder, —  Insanity. —  Presumption. —  Evidence.  —  Instruction.  —  Reasonable 
Doubt. — Burden  of  Proof. —  Where  the  question  of  the  prisoner's  sanity 
is  in  issue,  upon  a  trial  for  murder,  it  is  error  to  instruct  the  jury  that 
''The  law  presumes  sanity  in  all  cases,  and  the  burden  of  overthrow^ 
ing  the  presumption  is  upon  the  defendant ;  but  it  is  not  necessai^ 
that  this  presumption  should  be  overthrown  by  a  preponderance  of  evi- 
dence. If  the  evidence  given  by  the  defendant  has  been  sufficient  to 
mise  a  reasonable  doubt  of  the  defendant's  aanity,  then  the  general 
question  of  his  sanity  is  presented,  and  then,  if  upon  the  whole  evi- 
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deDce  on  both  sides  a  reasonable  doubt  exists  of  his  sanity,  he  is  entitled 
to  the  benefit  of  that  doubl."  If  the  doubt  is  created  solely  hy  the 
State's  own  evidence,  the  defendant  is  equally  entitled  to  an  ac- 
quittal. McDougai  v.  StatCy  24 

6.  Same. — IjuUructUma. — An  erroneous  instruction  is  not  cured  hy  another 
which  contradicts  it  and  is  correct.  lb. 

7.  Comjoetency  of  WilTtesA. — OredibilUi/. — Under  sections  1798,  496  and  497, 
B.  o.  1881^  any  child  over  ten  years  of  age  is  a  competent  witness  in 
a  criminal  cause,  so  far  as  his  age  is  concerned,  whether  he  undei^ 
stands  the  nature  and  obligation  oi  an  oath  or  not,  and  his  credibility 
is  a  question  for  the  jury.  Holmes  v.  State,  145 

8.  Same. — Instnictions. — Bejuaal  of  Special  Instructions. — Legal  Presumption, — 
Supreme  Court. — In  the  absence  from  the  record  of  the  court's  mstruC' 
tions  to  the  jnrv,  the  refusal  of  the  court  to  give  special  instructions 
asked  for,  even  if  they  state  the  law  correctly  and  are  applicable  to  the 
case, will  not  constitute  an  available  error;  for,  in  sucn  case,  the  Su- 
preme Court  will  presume  that  the  trial  court  refused  to  give  such 
instructions  because  it  had  already  given  the  substance  of  them  in  its 
own  charge  to  the  jury.  lb, 

9.  Corporation. — Gravel  Rood. — Directors. — Criminal  Liability  for  FaOure  to 
Make  Finaneial  Statement. — Office  and  Officer. — The  directors  in  ofiSce,  who 
are  criminally  liable,  under  section  3639,  B.  S.  1881,  for  failure  to  make 
the  financial  statement  required  by  section  3638,  are  those  in  office  at 
the  time  fixed  by  law  for  the  statement.  Their  successors  are  not 
liable.  State  v.  Cox,  254 

10.  Same. — ConstUuJtional  Law. — TUle  of  Act — Excessive  Fine, — The  subject  of 
section  3639,  B.  S.  1881,  is  embraced  within  the  title  of  the  act,  does 
not  impose  excessive  fines,  and  is  constitutional.  lb. 

11.  Evidence  of  Aeoomplitse. — A  jury  may  convict  on  the  testimony  of  an  ac- 
complice. Ayers  v.  StaJte,  276 

12.  Same. — Practice. — Supreme  Court — The  Supreme  Court  will  not  reverse  a 
judgment  against  a  defendant  in  a  criminal  action  because  the  record 
does  not  affirmatively  show  that  he  was  asked  to  show  cause  why  iud^ 
ment  should  not  be  pronounced  upon  the  verdict,  especially  if  it  is 
shown  that  he  had  full  opportunity  to  make  all  motions  that  oould 
have  availed  him.  lb, 

13.  Drunkenness. — IjuiietmenL — IhJUic  Place, — An  indictment  for  drankea* 
ness  in  a  public  place,  under  section  2091,  B.  S.  1881,  is  not  sufficient 
if  the  place  be  only  generally  stated  as  **  a  certain  public  place ; "  but 
the  place  should  be  shown  by  such  description,  that  it  may  appear  to 
be  a  place  where  the  public  has  a  right  to  go.  State  v.  Wachy  SOS 

14.  LibeL — Information. — An  information  which  avers  the  malicious  publi- 
cation in  a  newspaper  of  language  as  follows :  "The  rascally  conduct 
of  P.  B.,  mayor  of  the  city  ofll.,  and  his  pimps,  in  arresting  and  fining^ 
men  on  the  most  frivolous  pretexts,  would  not  be  tolerated  in  any 
other  town  in  Northern  Indiana.  There  will  be  some  lynch  law  put 
in  force  some  of  these  days ; "  and  that  the  publication  is  false,  shows 
a  criminal  libel  under  the  statute,  R.  S.  1881,  section  1925. 

State  V.  DeLnng,  SW 

16.  Same. — Practice. — An  information  may,  under  the  statute,  be  filed  in 

the  clerk's  office  at  the  same  time  as  the  affidavit  on  which  it  is 

founded.  lb. 

16.  Murder. —  Variance. —  Names  Idem  Sonans. — An  indictment  for  murder 
gave  the  name  of  the  deceased  in  one  count  as  "John  Meyer^^^  and  in 
another  as  ".John  Meyers.^'  The  evidence  was  that  the  name  was 
"  John  Mayer.'* 

Seldy  no  variance,  the  names  being  idem  sonans.  Smvrr  v.  State,  504 
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17.  Same,—SkUement  of  Crime.— On  an  indictment  for  murder  in  the  first  d^ 
gree  the  court  informed  the  jury  what  the  penalty  was  for  that  degree, 
and  also  for  manslaughter,  but  omitted  any  statement  of  the  penalty 
for  murder  in  the  second  degree,  of  which  last  the  defendant  was  found 
guilty,  and  the  proper  punishment  assessed. 

Heldf  that  the  omission  was  harmless.  lb* 

18.  Same. — Intozicfition. — Presumption. — Intoxication  is  no  excuse  for  crime, 
if  the  offender  be  capable  of  forming  an  intelligent  design,  and  in  such 
case,  if  the  charge  be  otherwise  sufficiently  proven,  he  will  be  presumed 
to  intend  the  natural  consequences  of  his  acts.  lb. 

19.  Same, — Insiriielions  in  Writing. — Where  the  court  is  required,  pursuant 
to  the  statute,  to  instruct  the  jury  in  writing,  it  is  fatal  error  to  read 
from  the  printed  statutes ;  but  the  matter  should  be  copied  into  a 
written  instruction  and  read  from  the  copy.  lb. 

20.  Instructions. — Instructions  by  the  court  to  the  jury  in  a  criminal  case 
are  merely  advisory  and  not  absolutely  obligatory.  Nimim  v.  SkUe,  599 

CROSS  COMPLAINT. 
See  Plgadikq,  10;  Res  Adjudicata,  8  to  10. 

DAMAGES. 

See  AflSAr LT  and  Battery  ;  Bond,  6 ;  City,  5 ;  Costs,  2 ;  County  Commis- 
sioners, 6;  Highway,  4,  8,  10,  12;  Landlord  and  Tenant,  3; 
Pleading,  9 ;  Railroad,  6,  6 ;  Referee,  9 ;  Sale,  1 ;  Sedugtiok, 
1 ;  Slander,  4. 

DECEDENTS'  ESTATES. 

See  Fraudulent  Conveyance,  3,  4;  Guardian  and  Ward,  4;  Part- 
nership, 2,  3. 

1.  AUadhm/eml  for  Contempt  Against  Ezecvlor. — Motion  for  New  TriaL — Prao- 
tiee. — ^The  question,  whether  or  not  a  motion  for.  an  attachment  for 
contempt  against  an  executor  should  be  verified,  is  not  raised  by  a 
motion  for  a  new  trial.  Ex  I\Lrte  Hayes,  I 

%  Same. —  Will  Construe^!. — Sale  of  Real  Estate.  —Full  power  conferred  upon 
executors  to  sell  and  convey  property  without  reporting  the  sales  or 
eonveyances  for  confirmation  does  not  restrict  the  power  of  the  court 
to  require  the  application  of  the  proceeds  of  such  sales  to  the  payment 
of  the  debts  of  the  testator.  lb. 

3.  Administraior's  Bond. — IMneipal  and  Surety. — New  Bond. — Pleading. — 
Release  of  Surety. — To  a  complaint  on  an  administrator's  bond  against 
the  sureties,  an  answer  that  before  breach  the  sureties  were,  by  proper 
order  of  court,  released,  and  a  new  bond  given,  is  good  on  demurrer. 

State,  ex  ret.,  v.  Gregory,  110 

4.  Same. — Domicile  of  Intestate. — Diligenee  iu  Collecting  Oaims, — Foreign  Ad" 
ministrator. — An  administrator  appointed  in  this  State  is  bound  to  use 
due  diligence  in  collecting  claims  due  the  estate  here,  though  the  in- 
testate at  his  death  was  domiciled  in  another  State,  and  there  was  an 
administrator  there  who  was  first  appointed.  lb, 

5.  Widow.  —Administraior^s  Sale  of  her  Interest  in  Lands  to  Pay  Debts. — An 
administrator  can  not,  without  a  widow's  consent,  sell  her  interest  in 
lands  of  which  her  husband  died  seized,  to  make  assets  to  pay  debts. 

Compton  V.  Pi-uiit,  171 

6.  Same. — Default. — Title.— If  a  widow  be  made  defendant  to  a  proper  peti- 
tion to  sell  such  lands,  her  default  gives  no  power  to  sell  her  interest, 
and  a  purchaser  does  not  acquire  even  color  of  title  against  her,  and 
any  attempt  to  sell  her  interest  is  a  nullity.  76. 

7.  Same. — Action  to  Recover  Land  Sold  hj  Administralor. — Statute  of  Limita- 
tions.— The  fourth  clause  of  sec.  293,  R.  S.  1881,  does  not  apply  to  an 
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action  by  a  widow  to  recover  from  a  purchaser  at  administrator^B  sale 
her  interest  in  lands  of  which  her  husband  died  seized.  lb. 

S.  Same, — EsiappeL — Mere  receipt  of  part  of  the  proceeds  of  such  sale  as 
part  of  her  distributive  share  of  ner  husband's  estate  will  not  estop 
ner  from  asserting  her  right,  as  widow,  in  the  land.  IS, 

9.  Same, — PoartUion, — There  is  no  power  to  set  ofi  to  a  widow,  without  her 
consent)  one  of  several  tracts  of  land,  of  which  her  husband  died  seized, 
in  lieu  of  her  interest  in  each.  lb. 

10.  Final  SeUlemerU, —  Unelaimed  Surplus. — Pt^oof  of  Heirship  or  Title  by  WUl. — 
Under  section  2415,  B.  S.  1881,  where,  at  the  final  settlement  of  a  de- 
cedent's estate,  or  within  two  years  thereafter,  proof  of  heirship  or  of 
title  by  will  is  made  as  to  all  or  any  portion  of  the  surplus  of  such 
estate,  and  the  clerk  is  ordered  by  the  court  to  pay  such  surplus  to  the 
persons  named  and  proved  to  be  entitled  thereto,  the  court  is  neither 
required  nor  authorized  to  direct  the  payment  of  such  money  into  the 
county  treasury,  and  no  action  will  lie,  under  existing  laws,  to  com- 
pel the  clerk  to  pay  such  surplus  to  any  persons,  other  than  those 
proved  to  be  entitlea  thereto,  or  to  the  clerk's  successor  in  office. 

StaUf  ex  rel.,  v.  Taggat%  i€9 

11.  Suit  by  Heirs  on  Chote  in  Action,  Belonging  to  Estate. — When  one  dies  in- 
testate, without  debts  to  be  paid,  and  no  administration  is  had  upon  his 
estate,  his  heirs  may  maintain  an  action  for  the  recovery  of  dents  due 
or  owing  the  decedent  at  the  time  of  his  death.     Williams  v.  Btiey^  fS90 

12.  Same. — Complaint. — Evidence. —  Widow. — In  an  action  by  the  heirs  at  law 
of  a  decedent,  upon  a  promissory  note  payable  to  him,  the  complaint 
must  allege  every  fact  necessary  to  give  the  heirs  a  right  of  action  and 
to  show  that  they  are  entitled  to  the  money  ;  and  where  it  appears  that 
the  decedent  left  a  widow,  and  the  complaint  avers  that  she  bad  relin- 
quished her  claim  to  the  $500,  allowed  her  by  law  as  such  widow,  this 
averment  is  material,  and  must  be  sustained  by  sufficient  evidence.  lb, 

13.  Same. — Suit  by  Heirs  on  Promissory  Note  Payable  to  their  Intestate. — Party. 
—  Witness. — In  such  a  suit,  under  section  499,  R.  S.  1881,  neither  party 
to  the  suit  is  a  competent  witness  as  to  any  matter  which  occurred 
prior  to  the  death  of  the  ancestor.  lb. 

14.  Suit  on  Contract. — Appeal. — StattUe  Constnted. — The  provisions  of  section 
2455,  R.  S.  1881,  concerning  appeals  to  the  Supreme  Court,  do  not 
apply  to  a  civil  suit  by  an  administrator  to  recover  a  money  demand 
on  contract.  HilUnberg  v.  Bennett,  64O 

16.  Same. — Costs. — An  administrator  may  sue  in  the  circuit  court,  upon  a 
money  demand  on  contract  for  any  sum,  and  if  he  recover  any  sum  he 
will  also  recover  costs,  section  591,  R.  S.  1881,  not  being  applicable  to 
such  suits.  lb, 

16.  LiabOity  </  Heira  and  Legatees. — Limiiaticn  of  Action, — ComplainL — ^A 
complaint  against  the  sole  heir  and  legatee  of  a  decedent,  averring  an 
indeotedness  of  the  deceased  to  the  plaintiff,  that  the  estate  was  finally 
settled  in  due  course  by  an  executrix,  the  plaintiff  being  for  six 
months  prior  to  such  settlement  and  still  absent  from  the  State,  and 
that  the  defendant,  as  heir  and  legatee,  had  received  as  assets  from  the 
estate  a  sum  named,  is  good  on  demurrer,  the  suit  having  been  brought 
within  two  years  from  such  final  settlement.       McOurdy  v.  BaweSf  68S 

DECLARATIONS. 
See  Criminal  Law,  3 ;  Evidence,  2. 

DEED. 

flee  Landlord  and  Tenant,  3 ;  Married  Woman,  1, 2, 4;  Red^ftion; 
Taxes,  3 ;  Trust  and  Trustee,  3 ;  Way  ;  Witness,  3. 
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1«  Tiile  in  Fee, — Condition  Svbmqiieni. — Church, — A  conveyance  of  land  to 
a  church  generally,  specifying  no  use  or  condition,  passes  an  absolute 
title  in  fee  simple,  which  is  not  forfeited  by  ceasing  to  use  the  property 
for  religious  purposes.  Cook  v.  LeggeU,  21t 

2.  ConveyanoR, —  Mistake. — Correction. — Action  io  Quiet  TUle.  —  Demand, — 
Ploading, — A  grantor  in  a  conveyance  of  land  may  have  a  mutual  miB> 
take  in  the  description  thereof  corrected,  in  a  suit  to  quiet  title  against 
the  devisee  of  the  grantee  to  a  portion  thereof  not  intended  to  be  con- 
veyed, and  no  demand  for  a  correction  of  the  mistake  need  be  averred 
in  the  complaint.  Lvlcos  v.  LabeHut^  1^7 

8.  DeKrvgiion, — Gms^niction. — Survey. — A  deed  describing  the  lands  con-^ 
veyed  as  "  the  north  half  of  the  southwest  undivided  qutLTter  of  section,'^ 
etc.,  means  the  half,  in  quantity,  of  the  quarter  section,  and  not  the 
north  half  as  determined  by  the  survey  of  the  U.  S.  Government 

Kintey  v.  SaUerthwiitef  S4t 

4.  Swamp  Lande, — Record  of  Deed  or  Ihtent. — Subsequent  Purchaser. — Under 
section  4  of  the  act  of  June  14th,  1852,  supplemental  to  the  swamp 
land  act  (1  G.  &  H.  607),  a  deed  or  patent  issued  by  the  State  to  a  pur- 
chaser of  swamp  lands  was  required  to  be  recorded  in  the  office  of  the 
Secretary  of  State ;  and  where  it  was  not  so  recorded,  and  no  possession 
was  taken  thereunder,  such  deed  or  patent  is  fraudulent  and  void  aa 
against  a  subsequent  purchaser  of  the  land  from  the  State,  without  no- 
tice, actual  or  constructive,  and  in  good  faith,  and  those  claiming  un«^ 
der  him.  Nilche  v.  EarUj  S7$ 

5.  Conditional  Fee.— Rule  in  Shelley's  Case. — A  deed  of  conveyance  by  one 
seized  of  lands  in  fee  simple  was  "to  S.  J.  and  A.  M.  F.  during  their 
lives,  ope  undivided  moiety  each,  and  then  after  their  death  to  their 
children  respectively  in  fee  simple."  The  grantees  named  had  ne 
children  when  the  conveyance  was  made,  but  each  afterwards  had 
children  born  to  him. 

Mtldj  that  the  grant  to  S.  J.  and  A.  M.  F.  was  at  the  banning  a  condi- 
tional fee  at  common  law^  which,  upon  the  birth  of  children,  became 
an  absolute  estate  in  fee  simple  vest&d  in  them.   Fletbher  v.  Ftdeher^  4^8 

DEFALCATION. 
See  Payment,  4. 

DEFAULT. 

1.  Setting  Aside, — Affidavit. — Diligence. — In  a  suit  to  foreclose  a  mortgage 
against  husband  and  wife,  she  did  not  appear ;  he  pleaded  several  pay* 
ments.  When  the  cause  was  reached  for  trial,  and  a  continuance  had 
been  refused  hira,  he  also  made  default,  and  after  judgment  moved  to 
set  aside  the  default,  in  support  of  which  it  was  shown  by  affidavit 
that  his  wife  was  so  diseasea  that  exposure  to  bad  weather  would  en> 
danger  her  life;  that  she  had  for  a  fortnight  before  the  trial,  expect- 
ing to  return  to  it,  been  in  the  country  with  a  sick  relative;  that  dur- 
ing a  period  of  five  days  before  the  day  of  trial,  and  until  afterwards, 
bad  weather  made  it  impossible  for  her  to  return,  and  that  "she  can 
show  credits"  which  ought  to  be  allowed. 

Heldy  that  the  affidavit  was  insufficient.  Burkhart  v.  Merry,  4^8 

2.  Setting  Aside. — Jttdgment. —  Negligence. —  Practice. —  A  defendant  duly 
summoned,  upon  the  advice  of  the  sheriff  and  others,  having  no  au- 
thority in  the  matter,  that  it  was  unnecessary  for  him  to  appear, 
suffisred  a  default,  and  thereupon  an  unjust  judprment  was  rendered 
against  him;  after  the  term  he  applied  to  have  the  default  set  aside 
that  he  might  defend,  and  the  application  was  granted. 

Heldy  that  this  was  fatal  error,  his  default  having  been  suffered  by  his  in- 
excusable negligence.  Bowen  v.  Braguniei'^  668,  471^  47^ 
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DEFECT  CURED. 

See  Malicious  Peosecution,  1 ;  Pleading,  5 ;  Practice,  1 ;  Replevin, 

2,  3. 

DEMAND. 

Bee  Chattel  Mobtoaos,  1 ;  Deed,  2 ;  Guardian  and  Ward,  7, 8 ;  Part^ 

NEBSHip,  2,  3 ;  Pleading,  3. 

DEMURRER. 
See  Bond,  3;  Pleading,  1, 2, 5, 7  to  9. 11  to  15, 17 ;  Real  Estate,  Action 
TO  Recover,  5;  Referee,  2;  Seduction,  1;  Statute  of  Limita- 
tions; Supreme  Court,  3, 16,  24. 

DEPOSITIONS. 

See  Evidence,  11. 

DESCENTS. 
See  Married  Woman,  3,  4 ;  Mortgage,  4 ;  Will  ;  Witness,  '3. 

DESCRIPTION. 

See  Deed,  3;  Real  Estate,  Action  to  Recover,  4;  Replevin,  2,3; 

Taxes,  3. 

DILIGENCE. 

See  CoNTiNnANCE;  Decedents'  Estates,  4;  Defaui/t;  New  Trial,  1; 

Review  of  Judgment,  3. 

DISCRETION. 
See  County  Combossioners,  7 ;  Highway,  12. 

DISMISSAL. 

See  Abbitbation,  2 ;  Assignment  of  Error,  4 ;  Evidence,  8 ;  Supbjdcb 

Court,  2,  5,  7, 12, 14,  21. 

DITCHES  AND  DRAINS. 
See  Drainage. 

DIVORCE. 
See  Evidence,  8;  Marriage,  1. 

DRAINAGE. 

1.  Action  to  Set  Aside  Sale  of  Land  by  Audiior  for  AeeessmenL — County  Coa^ 
immonei's, — Juriedietion. — CoOaieral  AUack. — A  suit  to  set  aside  a  sale  of 
lands  by  the  auditor,  for  non-payment  of  a  charge  for  drainage  under 
the  act  of  1875  (1  R.  S.  1876,  p.  428),  on  the  ground  that  the  contractor 
had  not  performed  his  work,  or  that  the  drain-  was  not  of  public  ben- 
efit or  utility,  or  conducive  to  the  public  health,  can  not  be  maintained. 
Such  questions  are  not  open  to  enquiry  in  that  manner,  where  the 
ditch  has  been  established  by  the  tribunal  having  jurisdiction,  and 
the  worE:  accepted  by  the  officer  charged  with  power  to  do  so. 

Simonlon  v.  Hays,  70 

2.  DUch  Aesesgrnefnt,— Sheriff ^8  Sale. —  Ree  Adjudicata,  -Judgment, — A  sale  of 
real  estate  in  pursuance  of  a  decree  for  the  enforcement  of  a  ditch 
assessment  can  not  be  assailed  on  account  of  any  irregularity  or  al- 
leged invalidity  in  the  assessment,  the  decree  being  conclusive  against 
such  enquiry.  Cox  v.  Bird,  14^ 

8.  Same. — Sale  without  Appraisement, — A  sale  of  property  upon  a  judgment 
or  decree  for  the  enforcement  of  a  ditch  assessment,  without  appraise- 
ment, is  illegal,  and  will  be  set  aside.  /&. 

4.  Same, — Premmption.-^-The  contrary  not  appearing,  it  will  be  presumed 
that  a  judgment  for  the  enforcement  of  a  ditcn  assessment  did  not 
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contain  an  order  for  the  sale  of  the  property  without  appraiaement,  aa 
each  an  order  would  be  illegal.  lb. 

5.  Same, — Acfixm  to  Set  Aside  Sale. — Parties.—Praetiee.— In  an  action  to  net 
aside  such  a  sale  because  made  without  appraisement,  the  purchaser  ii 
the  proper  defendant,  the  owner  of  the  judgment  or  decree  on  which 
the  sale  was  made  not  being  u  necessary  party.  lb, 

DRUNKENNESS. 

See  Criminal  Law,  13,  18. 

EASEMENT. 

See  Canal,  2;  Way. 

ECCLESIASTICAL  LAW. 

See  Churches. 

EJECTMENT. 

See  Decedents'  Estates,  7 ;  Judgment,  1 ;  Married  Woman,  1 ;  Bba& 

Estate,  Action  to  Recover  ;  Witness,  3. 

EMBLEMENTS. 

See  Landlord  and  Tenant,  3. 

EMINENT  DOMAIN. 

See  Canal;  Highway,  11. 

ENDORSEMENT. 

See  Promissory  Note,  1 ;  Receiver. 

EQUITY. 

See  Interpleader,  6 ;  Mortgage,  1 ;  Payment  ;  Way. 

ESTOPPEL. 

See  Decedents'  Estates,  8 ;  Res  Adjudicata,  4;  Supreme  Court,  3. 

An  equitable  estoppel  does  not  arise  from  an  act  done  without  a  knowledge 
ot  the  tkcta  which  constitute  the  equity.  Coz  v.  Bird,  i^f 

EVIDENCE. 

See  Assault  and  Battery;  Bill  op  Exceptions,  3, 4;  Chattel  Mort- 
gage, 1;  Contract,  5;  Costs,  3;  Criminal  Law,  1,  3,  4,  5, 11;  De- 
cedents* Estates,  12;  Fraud,  3;  Fraudulent  Conveyance,  2; 
Guardian  and  Ward,  2;  Instructions,  2,  3,  6;  Intoxicating  Li- 
quor, 3, 7 ;  Judgment  ;  Justice  of  the  Peace,  1 ;  Marriage,  1 ;  Mart 
riedWoman,  2,  New  Trial;  Pleading,  3;  Promissory  Note,  1; 
Railroad,  2 ;  Real  Estate,  Action  to  Recover,  4 ;  Referee,  2,  3, 
5  to  8;  Replevin,  4;  Res  Adjudicata,  5  ;  Sale,  3;  Slander,  6; 
Supreme  Court,  4,  8, 10,  11, 19,  23,  25 ;  Witness. 

1.  Waiver  (^  ObjeeHon. — Upon  a  trial  involving  a  question  of  church  gov- 
ernment, thd  plaintiff,  to  maintain  his  theory,  read  in  evidence  ex- 
tracts from  a  certain  book,  over  the  objection  that  it  w^s  not  shown 
that  the  book  was  recognized  by  the  church  as  authority  upon  the  ques- 
tion. The  defendant  afterwards,  to  maintain  his  theory,  read  ill 
evidence  other  extracts  from  the  same  book  upon  the  same  point. 
Jleld,  that  this  was  a  waiver  of  the  objection.  Oaff  v.  Qrefor,  IBt 

%  Declarations, — Res  Qestce, — Ownership. — Omversicn. — Suit  against  S.  and 
H.  for  the  conversion  of  property.  H.  made  default ;  the  defence  of 
S.  was  that  he  had  borrowed  the  property  of  H.  and  returned  it  to  him 
without  knowledge  of  the  plaintiff's  claim  of  ownership. 
Held,  that  the  statements  of  H.,  while  in  possession  as  owner,  made  in  the 
absence  of  the  plaintiff,  that  he  owned  the  property,  and  showing  the 
circumstances  under  which  and  why  S.  obtained  it  from  him,  were 
proper  evidence.  Bunnell  v.  Stiuiebaker,  SS8 


INDEX.  619 

3.  l^xtnaeript  (^Judgment. — OertificaU  of  Clerk. — The  transcript  of  ajud^ 
ment)  ii  otherwise  competent  evidence^  is  not  objectionable,  ana  can 
not  be  excluded,  merely  because  it  is  certified  by  the  proper  clerk  to 
be  a  *'  full,  true  and  correct,"  instead  of  a  **  true  and  complete,"  copy 
of  the  judgment.  Anderson  v.  Aekermanj  481 

4.  Same, — Competency  of  TranseripL — Copies  of  PUndings. — Where  the  tran- 
script of  a  judgment  is  otherwise  competent  evidence,  it  can  not  be 

-excluded  solely  on  the  ground  that  it  does  not  contain  copies  of  all 
the  pleadings  and  proceedings  in  the  caune.  lb. 

^.  Same. — Signature  of  Jvdge. — Presumption. — Where  the  transcript  of  a 
judgment  is  duly  authenticated  by  the  proper  clerk,  it  can  not  be  ex- 
cluaed  as  incompetent  evidence  merely  because  it  fails  to  show  that 
th6  entry  of  the  judgment  was  signed  by  the  judge  of  the  court ;  for, 
in  such  case,  the  presumption  is  that  the  proceedings  were  regular,  and 
that  the  judge  discharged  his  duty  by  signing  the  record.  lb, 

6.  Same. — Original  Pleadings. — IdentificaUion, — Where  a  certified  copy  of  a 
record  or  pleading  is  competent  evidence,  the  original  record  or  plead- 
ing, when  properly  identified,  is  also  competent  evidence.  lb, 

7.  Decree  of  Foreign  Court. — Record. — A  decree  of  a  foreign  court  can  only 
be  proved  by  an  authenticated  transcript  of  the  record  thereof. 

Teter  v.  Teter,  494 

5.  Same. — Decree  of  Divorce. — Dismissal. — Presumption, — Transcript. — An  au- 
thenticated transcript  of  an  Ohio  record,  after  showing  a  complaint  for 
divorce,  service  of  process  and  submission  of  the  cause  fophearinffi  ran 
thus :  "April  term,  1869,  to  wit,  on  the  28th  of  May,  A.  D.  1869,  decree 
for  divorce  and  custody  of  child,  and  at  the  November  term,  1869,  of 
our  said  court,  this  cause  continued,  and  at  the  January  term,  1870,  of 
our  said  court,  this  caus«  was  continued,  and  at  the  April  term,  1870, 

this  cause  is  dismissed  by  the  plaintiff,  at  her  costs,  taxed  at , 

which  it  is  adjudged  she  pay." 

Jleldf  1.  That  thi&  was  no  valid  decree  of  divorce,  by  reason  of  uncertainty. 
2.  That  the  record  showed  a  mere  memorandum  from  which  a  decree 
might  be  prepared.  8.  That  it  showed  a  dismissal  of  the  cause,  which 
creates  a  presumption  that  prior  inconsistent  proceedings  had  been  set 
aside.  lb. 

9.  AgenL — Conversations. — Res  Oestoe.— Contract. — The  conversations  of  ap 
agent  of  the  defendant  authorized  to  make  and  modify  the  contract 
sued  on,  had  at  the  time  concerning  it  and  its  terms,  are  proper  evi- 
dence for  the  plaintiff;  so,  also,  the  conversations  of  others  wtiich  are 
part  of  the  res  gestce.  Louisville^  etc.y  R.  W.  Co.  v.  Henly,  6S5 

10.  Same. — Answers  to  Interrogatories. — Corporation. — The  answers  made  by 
a  defendant  corporation  to  interrogatories  filed  with  the  complaint 
are  proper  evidence  for  the  plaintiff.  76. 

11.  DmosUions. — Agreement. — On  the  trial  a  whole  deposition  taken  in  an- 
otner  cause  was  offered  in  evidence,  with  an  agreement  of  the  parties 
endorsed  that  certain  paiis  of  it,  if  proper  evidence,  might  be  used  in  the 
trial  of  this  cause. 

Hddf  that  its  exclusion  was  not  error.  Malone  v.  Stickney,  694 

12.  Same. — Instructions. — Fraud. — An  instruction,  assuming  the  existence  of 
a  fact  which,  upon  the  evidence,  it  is  the  province  of  the  jury  to  deter- 
mine, should  not  be  given.  lb, 

EXAMINATION  OP  PARTY. 
See  Witness,  1,  2. 

EXCEPTIONS. 

^Bee  Bill  of  Ezceftioks;  Referee,  6,  7 ;  Review  of  Jitdohent,  2;  Su- 
preme Court,  1. 
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EXCESSIVE  DAMAGES. 
See  REFEBEt:|  9. 

*  EXECUTION. 

See  Married  Woman  ;  Redemption  ;  Replevin,  I ;  Sheriff. 

1.  Ltvy. — Chattels  in  the  cnstody  of  the  law  are  not  subject  to  levy  by 
execution.  Pipher  v.  Fordyee,  49S^ 

2.  Same. — Rex^evin. — A.  brought  replevin  against  the  sheriff  for  goods 
levied  on  by  virtue  of  an  execHition  against  B.,  and  under  the  writ  the- 
goods  were  delivered  to  A.  While  the  action  was  pending,  the  sheriff 
seized  the  goods  by  virtue  of  another  execution  against  B. 

Bddf  that  the  second  levy  was  unlawful.  /6. 

EXECUTOR. 
See  Decedents'  Estates,  1,  2. 

EXHIBITS. 
See  Pleading,  2 ;  Practice,  8 ;  Promissory  Note,  3. 

FEMALE  REFORMATORY. 
See  Criminal  Law,  2. 

FENCE. 
See  BouNDARiKS ;  Railroad,  1. 

FINDING. 
See  Fraudulent  Convetance,  2 ;  Interpleadei^  5 ;  Special  Findino^ 

FIRE  INSURANCK 
See  Insurance. 

FORECLOSURE. 

See  Judgment,  1 ;  Married  Woman,  4 ;  Mortgage  ;  *Reb  Adjudioata^ 

8  to  U. 

FORMER  ADJUDICATION. 

See  Drainage,  2 ;  Res  Adjudicata  ;  Seduction,  2, 3. 

FRAUD. 

See  Arbitration,  3;  Bankruptcy,  3 ;  Evidence,  12;  Fraudulent  Coir<« 
veyance  ;  Guardian  and  Ward,  8 ;  Replevin,  4 ;  Sale,  2  to  4 ; 
Witness,  4. 

1.  Saleof  Perwnal  Jh-operly, — Replevin, — The  vendor  of  personal  property^ 
the  sale  of  which  has  been  obtained  from  him  by  the  fraud  of  the 
vendee,  may  replevy  it  from  the  vendee,  if  the  rights  of  innocent  third 
parties  thereto  have  tiot  intervened.  Srower  v.  Goodyer,  67ft 

2.  Same. — Concealment  of  Insoltency.— Contract. — A  vendee  of  goods,  who, 
knowing  himself  to  be  insolvent,  conceals  his  insolvency  from  the 
vendor  and  buys  the  property  on  credit,  not  intending  to  pay  for  it, 
perpetrates  a  fraud  which  will  entitle  the  vendor  to  disaffirm  the  con- 
tract and  replevy  the  property  from  his  vendee.  Ih, 

3.  Same, — Evidence. — Where,  in  an  action  of  replevin,  there  is  evidence 
tending  to  show  that  the  defendant  was  insolvent  at  the  time  he  bought 
the  goods  sought  to  be  repleviiKl,  not  intending  to  pay  for  them,  it  ia 
projper  to  ask  him  as  a  witness  what  property  he  owned,  the  amount  of 
his  indebtedness,  and  kindred  quentions.  76. 

4.  Sam/e. — Intention. — A  fraudulent  intent  may  be  established  by  circum- 
stances and  need  not  be  proved  by  direct  evidence.  /6. 

FRAUDULENT  CONVEYANCE. 
1.   Corporoiion. — Trustees  Benevolent  Society. — Sale. — A^eement. — Owwitferh- 
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iion. — Where  trustees  of  a  lodge,  who  had  executed  their  notes  for  its 
debts,  made  a  bona  fide  sale  oi  its  property  to  a  stranger  in  considera- 
tion  of  his  agreement  to  pay  such  notes,  they  might  thereafter,  as  indi- 
viduals, repurchase  said  property  from  such  purchaser,  and  the  mere 
fact  that  they  did  so,  without  any  consideration  other  than  their 
agreement  to  pay  the  notes  assumed  by  said  purchaser,  did  not  render 
said  sale  frauauient  and  void  as  to  the  creditors  of  said  lodge. 

MiUer  y.  Ldjanon  Lodge^  eic.,  286 

%  Same, — Finding, — Evidence. — In  an  action  by  a  creditor  to  set  aside 
such  sale  as  fraudulent,  the  finding  of  the  court  against  him  can  not 
be  disturbed  where  there  was  no  proof  of  actual  fraud.  lb. 

Z.  Action  by  AdminietrcUor  to  Subject  Land  UfSale. — LimiUUion  of. — An  action 
by  an  executor  or  administrator  to  sell  lands  fraudulently  conveyed  by 
his  testator  or  intestate  in  his  lifetime  must  be  commenced  within  five 
years  after  the  death  of  the  decedent.  Buehnell  v.  BushneUy  403 

4.  Same. — Statute  Construed. — Where  a  decedent  had  in  his  lifetime  pur- 
chased real  estate  with  his  own  means,  and  to  defraud  his  creditors 
had  caused  the  conveyance  to  be  made  to  another,  it  is  a  fraudulent 
transfer  of  lands,  with  in  the  meaning  of  sections  2333  and  2334,  B.  S. 
1881.  lb. 

GRAVEL  ROAD. 

See  County  Commissioners,  5 ;  Criminal  Law,  9, 10. 

GUARANTY. 

See  Receiver. 

GUARDIAN  AND  WARD. 

See  Payment,  4. 

1.   Suit  on  Bond. — Hmband  and  Wife, — Partiee. — Under  the  civil  oode  of 

1852,  2  R.  S.  1876,  p.  36,  sec.  8,  p.  313»  sec.  794,  husband  and  wife  could 

be  joined  as  relators  in  a  suit  upon  her  guardian's  bond,  or  she  could 

-  sue  alone  as  relator.  Burbam  y.  State^  ez  rel.,  SOO 

2*  Same, — Infaad  Wife, — EMenee. — ^There  can  be  no  recovery  by  an  infant 
wife  against  her  guardian  on  his  bond  for  failure  to  account  and  pay 
over  money  in  his  hands  as  such,  without  proof  that  her  husband  was 
of  full  age  when  the  suit  was  brought  lb. 

db  Caiwereion  of  WardPi  ^J^tote.— Where  a  guardian  receives  money  be- 
longing to  his  wards,  and  afterwards,  when  making  a  report  to  the 
proper  court,  under  oath,  as  to  the  condition  of  his  wards'  estate  in 
nis  nands,  fails  to  charge  himself  with  such  money,  or  to  make  any 
disclosure  of  the  fact  of  his  having  received  it,  such  failure  to  charge 
himself  and  such  concealment  of  the  fact  of  its  reception  amount  to 
a  conversion  of  the  money  so  received  by  him.  Aeher  v.  StaiCj  ex  ret,  S15 

4.  Same, — Judgment  Against  Deceased  Guardian^ s  Estate, — Where  an  account 
is  filed  against  the  estate  of  a  deceased  guardian  for  an  alleged  balance 
due  from  the  guardian  to  his  wards  at  the  time  of  his  death,  and  judg- 
ment is  rendered  against  the  estate  for  a  balance  found  to  be  so  due, 
the  inference  is  that  the  guardian  was  shown  to  have  made  himself 
personally  liable  to  his  wards  for  the  amount  for  which  the  judgment 
was  rendered.  lb. 

(•  Same, — Pension  Money  of  Ward, — Pension  money  received  by  a  guardian 
lor  his  wards  from  the  Government  of  the  United  States  is  more 
strictly  guarded  than  moneys  received  by  him  from  other  sources.  lb. 

&  iMoane  Persfm, — (hsKgHjavrA, — In  an  action  by  a  guardian,  the  averments, 
that  his  ward  is  a  person  of  unsound  mind,  and  that  the  plaintiff  is 
his  guardian,  are  sufficient  to  show  his  authority  to  maintain  tbe  ac- 
tion. 'Hoke  V.  AipfUyaiibi  6S0 
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7.  Same. — Action  for  Money  Had  and  Received. — Demand. — In  such  action, 
an  averment  that  the  defendant  received  certain  money  from  the  plain- 
tiff's  ward  and  refused  thereafter  to  repay  it  upon  demand,  is  suffi- 
cient without  an  averment  that  the  money  remained  unpaid.  lb, 

8.  Same. — Contract  of  Innane  Person. — Fraud.  —A  complaint  in  such  action, 
which  alleges  that  the  defendant  obtained  a  large  sum  of  money  from 
the  plaintiff's  ward  while  he  was  of  unsound  mind,  by  a  fraudulent 
contract,  and  that  thereafter  the  ward  was  adjudged  a  person  of  un- 
sound mind,  and  the  defendant,  upon  demand,  refused  to  repay  the- 
money,  is  insufficient  without  an  averment  that  the  ward  continued  a 
person  of  unsound  mind,  or  did  not  affirm  his  contract,  as  the  same  is 
not  void  but  voidable.  Ib^ 

HARMLESS  ERROR. 
See  Pleadino,  8 ;  P&actige,  5,  7 ;  Replevin,  4 ;  Supreme  Coubt,  19, 23. 

HEIRS. 
See  Decedents'  Estates,  10  to  13, 16;  Mobtqaob,  1,  4;  Witnbbs,  3. 

HIGHWAY. 

See  County  Commissioners,  5 ;  Criminal  Law,  9, 10 ;  Way. 

1 .  Location  of. — Petitioners, — Chunty  Oornmissioners. — Where  there  is  no  ques- 
tion made  at  the  time,  the  record  of  the  county  board  as  to  the  number 
and  qualifications  of  the  petitioners  for  a  highway  and  the  notice  given^ 
finding  them  sufficient,  is  conclusive,  and  can  not  be  questioned  m  th» 
subsequent  proceedings.  Breitweiser  y.  Fuhrman,  XS 

%  Same, — Pradicc^^Appeal  to  CireuU  Court, — As  to  what  questions  may  be 
litigated  on  appeal  from  an  order  of  the  county  board  establishing  the- 
highway,  when  there  was  no  appearance  to  resist,  qiuere  f  lb.. 

3.  Same. — Apjf>earanee. — In  general,  on  appeal  by  one  who  has  appeared 
before  the  board  of  commissioners,  objections  can  not  be  made  in  the 
circuit  conrt  which  were  not  made  before  the  board.  After  an  ord^r 
establishing  a  highway,  it  is  too  late  to  make  objections;  the  remedr 
is  then  by  appeal.  /o. 

4.  Same, — Filing  Bemontiranee  on  Appeal. — Damages. — In  snch  case,  wher» 
it  is  shown  by  affidavit  on  appeal  that  the  appellants  did  in  fact  ap- 
pear before  the  county  board,  and  were  by  the  misconduct  of  said 
board  prevented  from  filing  remonstrances  in  time,  it  is  error  in  the 
circuit  court  to  refuse  to  permit  them  to  file  remonstrances  claiminff 
damages.  76. 

6.  Petition. — Names  tf  Otoners  of  Land. — Notice. — Injunction. — Collateral  At- 
tack, — In  a  suit  to  enjoin  the  opening  of  a  highway,  it  appeared  that  a 
member  of  the  county  board  posted  notices  ot  the  petition  for  the  high- 
way, but  not  that  he  acted  in  the  matter  as  a  member  of  the  board  ; 
also,  that  the  plaintiff,  by  her  name,  at  the  time  the  notices  were  posted, 
was  mentioned  in  the  petition  as  an  owner  of  lands  to  be  affected,  but 
her  name  was  changed  by  marriage  before  the  petition  was  presented; 
and  that  another  land-owner  was  erroneously  named. 

Held,  that  none  of  these  facts  justified  a  collateral  attack  on  the  validity 
of  the  order  establishing  the  highway.  Schmidt  v.  Wright,  56 

0.  Petition  to  Change. — A  petition  to  change  a  highway  need  not  state  that 
such  highway  will  be  of  public  utility,  nor  need  it  state  the  length  of 
such  proposed  change.  Bowers  v.  Snyder,  SOS 

7.  Same, —  Vacation  and  Location. — Projctiee, — A  proceeding  to  change  a 
highway  requires  the  vacation  of  a  portion  of  the  highway  and  its 
location  upon  another  line,  and  this  may  be  done  in  the  same  pro- 
ceeding;, lb. 
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8.  Change  of. — Item(m«tr(mce. — Damages. — Costs, —  Witness. — A.  and  others 
joined  in  a  reinonstrance  against  the  change  of  a  puhlic  highway,  ques- 
tioning its  public  utility,  and  A.  separately  claimed  damages.  Re- 
viewers reported  against  the  public  utility  of  the  change,  whereupon 
the  county  commissioners  dismissed  the  petition.  One  of  the  peti- 
tioners alone  appealed  to  the  circuit  court,  where  it  was  found  and  ad- 
judged that  the  change  was  not  of  public  utility.  Damages  were  also 
found  for  A.,  should  the  change  be  made. 

Held,  that  the  petitioner  who  appealed  was  prima  facie  liable  for  all  costs. 

Held,  also,  that  if  A.  used  other  remonstrants  as  witnesses,  in  support  of  his 
separate  remonstrance  for  damages,  they  were  entitled  to  fees  as  wit- 
nesses. Header  v.  Smith,  44^ 

9.  Appeal. —  Waiver. — Practice, — On  appeal  to  the  circuit  court  from  pro- 
ceedings of  county  commissioners  establishing  a  higlfwuy,  all  questions 
not  raised  below,  except  as  to  the  sufficiency  of  the  petition,  are 
waived.  Rominger  v.  Simmons,  4^^ 

10.  Same, — Public  Utility. — Damages. — In  considering  the  question  of  the 
public  utility  of  a  highway,  the  damages  which  will  result  and  all 
other  elements  of  expense  are  to  be  considered  in  determining  whether 
it  will  be  worth  its  cost.  lb, 

11.  Sarne. — School  Property, — Real  estate  and  buildings  held  by  a  school 
town  for  school  purposes  are  subject  to  appropriation  for  highways^ 
as  other  private  property.  /6. 

12i  Location  (^, — Damages, — Discretion, — Appeal, — Juriadidtion, — Cowaty  Com." 
missioners, — There  was  a  remonstrance  for  damages  for  establishing  a 
highway,  and  an  appeal  to  the  circuit  court,  where  damages  were 
awarded,  and  the  case  remanded  to  the  board  of  commbsioners,  to 
carry  out  the  award  if  the  board  should  deem  the  highway  of  sufficient 
importance.  The  board,  upon  petition  to  pay  the  damages  and  open 
the  highway,  refused  to  pay  the  damages  out  of  the  county  treasury, 
and  then,  on  petition  to  tnat  effect,  ordered  their  payment  upon  proof 
.  that  the  petitioners  had  paid  one-half  the  amount  into  the  treasury, 
and  that  the  highway  be  established. 

jBeU,  that  the  payment  of  the  damages,  with  or  without  contribution  of 
part  by  the  petitioners,  was  a  matter  of  discretion  which  could  not  be 
controlled,  and  that  there  was  no  appeal  therefrom. 

Held,  also,  that  the  refusal  first  made  to  pay  the  damages  out  of  the  county 
treasury  was  not  final,  and  did  not  exhaust  the  jurisdiction  of  the 
board.  Wilkinson  v.  Bixler,  674 

HUSBAND  AND  WIFE. 

See  Continuance,  2;  Default,  1;  Guardian  and  Ward,  1,  2;  Mar- 
BfAOE ;  Married  Woman  ;  Mortgage,  4 ;  Trust  and.  Trustee,  3  ; 
Vendor  and  V  jndeb,  2. 

WUneaa, — StattUe  G>7i3(rued.— Under  the  sixth  clause  of  section  497,  construed 
in  connection  with  section  496,  B.  S.  1881,  husband  and  wife  are  com- 
petent witnesses  for  or  against  each  other,  except  as  to  communica- 
tions made  to  each  other.  WiUiwm  v.  Bileyt  ^90 

IDEM  SONANS. 

See  Criminal  Law,  16. 

INFANT. 
BeeOuABDiAN  and  Ward,  1,  2;  Intoxicating  Liquor,  1,  3  to  6;  Sb- 

DUCTION,  2,  3. 

INJUNCTION. 
Bee  Gepy,  6 ;  Highway,  5 ;  Married  Woman,  7 ;  Taxes,  4 ;  Wat. 
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INSANITY. 
See  Criminal  Law,  5 ;  Guabdian  and  Wabd^  6  to  8l 

INSOLVENCY. 
See  Fraud;  Payment,  4. 

INSTRUCTIONS. 

See  AflBiGNMENTs  OF  Error,  2;  Bill  of  Exceptions^  4 :  Criminal  Law, 
5,  6.  8,  19.  20;  Evidenoe^  12;  Interpleader,  6;  Interrooatoribb 
TO  JiTRT ;  Intoxicatino  LiquoR,  4;  Landlord  and  Tenant,  3 ;  Sa- 
DUCTioN,  3 ;  Supreme  Court,  4. 

1.  BepeatiTig  Instructions. — After  the  jury  had  retired  they  were  recalled 
by  order  of  the  court,  and,  after  statiuff  that  he  was  informed  that  the 
instructions  given  were  not  understooa,  the  judge  re-read  the  instruc- 
tions to  them  in  the  presence  of  the  parties. 

Heldf  that  such  action  was  not  error.  Oaffv,  Qreer,  12t 

2.  EfMence. — DvreeLing  VerdieL — Where  the  evidence  is  without  conflict! 
and  that  upon  the  controlling  question  in  a  cause  is  documentary,  the 
effect  of  which  is  a  question  of  law  for  the  court,  and  if  its  proper 
construction  will  necessarily  result  in  a  verdict  for  the  party  having 
the  burden  of  the  issues,  the  court  may  peremptorily  direct  the  jury 
to  return  such  a  verdict.  /o. 

8.  Same. — Tn^ructions. — Effect  of  Evidence.— It  is  not  error  to  tell  the  jury 
that  certain  evidence  of  witnesses,  if  credible,  corroborates  a  certain 
other  witness,  if  it  really  does  so  in  fact,  the  jury  being  told  by  other 
instructions  that  they  are  to  determine  what  the  respective  witnesses 
meant  by  their  testimony,  as  well  as  the  weight  of  evidence  and  cred- 
ibilitv  of  the  witnesses,  and  the  facts  which  the  whole  evidence  estab- 
lished. '  Wilcox  V.  Majors,  20S 

4.  In  order  to  save  any  question  in  reference  to  instructions  under  sec- 
tions 324-5,  Code  of  1852,  it  must  appear  that  the  same  were  filed 
in  court.  McTlvain  v.  Emery,  298 

5.  An  i nstruction  to  the  j u  ry ,  f au  1  ty  on  ly  because  it  does  not  go  far  enough, 
is  cured  by  another  which  supplies  the  omission.      Smurr  v.  i^aief  604 

6.  An  instruction,  assuming  the  eziBtence  of  a  fact  which,  upon  the  evi- 
dence, it  is  the  province  of  the  jury  to  determine,  should  not  be  given. 

Malone  v.  /SItidbMy,  59^ 

INSURANCE. 

See  Arbitration,  3. 

1.  Misrepresentation  as  to  lAens. — A  policv  of  insurance  against  fire  issued 
upon  an  application  in  which  it  is  falsely  stated  by  the  assured  that 
there  are  no  encumbrances  upon  the  property,  when  in  truth  there  was 
a  subsisting  mortgage  known  to  him,  for  ^50,  can  not  be  enforced. 

Indiana  Ins.  Go.  v.  Brehnif  S7S 

2.  Same. — Change  of  Occupancy. — Notice. — Prostitution. — ^The  change  of  or- 
dinary sleeping  apartments  into  a  house  of  assignation  and  prostitu- 
tion is  such  a  change  of  occupancy  of  the  insured  premises  as  to  re- 
quire notice  to  the  underwriter,  where  the  terms  of  the  policy  provide 
tnat  a  failure  to  give  notice  of  any  change  in  the  occupancy  shall 
make  it  void.  /&. 

INTENTION. 

See  Fraud,  4 ;  Sale,  2. 

INTEREST. 

Usury. — Recoupment. — ^Under  the  act  of  1867  concerning  interest,  voluntary 
payments,  made  while  it  was  in  force,  of  more  than  6  percent,  interest 
on  a  note  bearing  only  6  per  cent.,  can  not  be  recouped  ia-ft^i 
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brought  since  the  act  of  1879,  on  the  same  subject  (B.  S.  1881,  sections 
6198-5205),  took  effect  WiidMti  y.  ifq^'ara,  HOS 

INTERPLEADEB. 

1.  Itfties. — Pnuiio^ — In  a  suit  for  interpleader  there  is  no  available  error 
in  requiring  issues  to  be  made  between  the  defendants  to  the  complaint 
before  the  entry  of  a  decree  requiring  them  to  interplead,  but  this  is 
not  the  general  practice.  Keteham  v.  Brazil^  eU,y  Co.,  616 

2.  Same, — OomphirU. — ^A  complaint  for  interpleader  which  shows  that  two 
or  more  persons,  made  defendants,  have  made  claim  against  the  plain- 
tiff for  the  same  thing,  that  the  plaintiff  has  no  beneficial  iaterest  in 
the  dispute,  and  that  he  can  not,  without  hazard,  decide  to  which  of 
the  defendants  the  thing  belongs,  is  good  on  demurrer.  Nor  is  it  viti- 
ated by  bringing  into  court  a  less  sum  of  money  (in  dispute)  than 
is  due,  if  it  contain  an  offer  to  pay  whatever  may  be  ascertained  to 
be  due.  lb. 

3.  Same, — Landlordand  Tenant, — A  tenant  may  bring  interpleader  against 
his  landlord,  if  the  landlord's  title  be  not  brought  in  question  thereby, 
as  where  a  stranger  claims  the  rent  by  assignment  from  landlord,  or  as 
purchaser  from  him  of  the  estate.  26. 

4.  Same, — I^rtiet, — One  who  makes  no  claim  and  has  no  interest  is  not  a 
proper  defendant  to  a  complaint  for  interpleader.  lb. 

&.  Same. — Eptily. — Practice. —  VerdieL — NewTriaL — Interpleader  is  a  case 
of  exclusive  equitable  Jurisdiction  not  triable  by  jury  in  view  of  sec- 
tion 409,  B.  S.  1881.  In  such  case  the  court  may  take  the  verdict  of  a 
jury,  upon  such  questions  of  fact  as  it  shall  determine,  merely  for  its 
information,  and  the  jury  can  not  find  a  general  verdict.  Nor  is  the 
court  concluded  by  the  findings  of  the  jury,  but  the  decree  must  be 
made  as  the  result  of  its  own  judgment  upon  the  evidence  aided  merely 
b^  the  jury.  Instructions  to  the  jury  given  or  refused,  or  the  admis- 
sion or  rejection  of  evidence,  can  not  therefore  he  cause  for  a  new  trial, 
nor  can  the  refusal  of  the  court  to  require  the  jury  to  make  more  spe- 
cific answers.  lb. 

INTERBOGATOBIES  TO  JUBY. 

See  Practice,  2. 

JS^usalio  Iiuiruct  Jury  to  Answer  Interrogatories. — A  jury  can  be  directed  to 
answer  interrogatories  only  on  condition  that  they  find  a  general  ver- 
dict, and  the  refusal  of  a  request  to  unqualifiedly  instruct  the  jury  to 
answer  interrogatories  is  not  error.  Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  S81 

INTOXICATING  LIQUOR 

See  Criminal  Law,  1, 13, 18;  Supreme  Court,  8. 

1.  Sale  to  Minor. — Defence. — In  a  prosecution  for  the  unlawful  sale  of  in- 
toxicating liquor  to  a  bov  eleven  years  old,  the  statement  of  the  boy  at 
the  time,  or  the  belief  of  the  defendant  founded  on  such  statement, 
that  the  liquor  was  for  the  boy's  sick  mother,  constitutes  no  valid  or 
legal  defence.  Holmes  v.  S^aie^  146 

%,  License. — R^undvna  of. —  Voluntary  Payment. — Where  an  applicant  b 
grants  a  license  by  the  county  board  to  retail  liquors,  under  the. act 
of  1875  (B.  S.  1881,  sections  5312^323),  pays  the  fee  and  takes  the 
license,  and  on  appeal  to  the  circuit  court  tne  license  is  refused  within 
the  year  covered  oy  the  license,  the  county  board  is  not  bound  to  re- 
pay to  him  any  part  of  the  money,  the  payment  by  him  having  been 
voluntary.  Board,  etc.,  v.  Kreuger,  £81 

8.  Sale  to  Minor. — Evidence. — Chntradictory  Statements. — In  a  criminal  pros- 
ecution for  selling  intoxicating  liquor  unlawfully,  the  defendant,  as  a 

Vol.  88.— 40 
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witness,  testified  that  the  sale  was  of  Catawba  cider,  which  looked  like 
beer,  but  was  milder  and  not  intoxicating,  denying  also  that  he  had 
said  at  a  former  trial  that  it  also  tasted  like  beer. 
Sddf  tliat  it  was  competent  for  the  State  to  prove  that  he  testified  on  the 
former  trial  that  it  both  looked  and  tasted  like  beer.  Nuzum  v.  Stale,  599 

4.  Same. — IruUructions. — Instructions  of  the  court  to  the  jury  in  a  criminal 
case  are  merely  advisory  and  not  absolutely  obligatory.  /6. 

6.  Same. — Conduct  of  Judge, — New  Triai. — The  statement  of  the  judge,  in 
ruling  upon  a  question  of  the  admissibility  of  evidence  as  to  the  na- 
ture of  Catawba  wine,  as  a  reason  for  his  decision,  that  **  It  may  be 
another  name  for  lager  beer,  for  all  I  know,"  is  not  cause  for  a  new 
trial.  lb, 

6.  Satfie. — Migconduel  qf  Counsel. — -Jury, — The  summoning  and  consequent 
presence  of  ladies,  members  of  a  temperance  society,  as  witnesses  oi> 
the  trial  of  a  cause  for  unlawfully  selling  intoxicating  liquor,  is  not 
misconduct  of  the  prosecuting  attorney,  wnich  can  be  presumed  to  have 
improperly  influenced  the  jury.  Ib^ 

7.  Keepiiig  Disorderly  House. — Evidence. — Proof  of  disorder  in  a  single  in- 
stance is  not  sufficient  to  support  a  prosecution  under  section  2097^ 
B.  S.  1881,  for  keeping  a  place  where  intoxicating  liquors  are  sold,  in 
A  disorderly  manner.  Overman  v.  State.  6 

JUDGE. 

See  Evidence,  5 ;  Intoxicatinq  Liquor,  5. 

Judffe  I\v  Tern. — On  change  of  venue  for  objection  to  the  judge,  a  compe- 
tent attorney  was,  by  agreement,  appointed  to  try  the  cause,  but  it  aid 
not  appear  by  the  record  that  he  accepted  the  appointment,  or  acted. 
At  a  subsequent  term  the  judge  of  another  circuit  was  appointed,  who 
tried  the  cause  without  objection. 

Held,  that  there  was  no  available  error.  MaJUmgly  v.  Patt/,  9& 

JUDGMENT. 

See  Bill  of  Exceptions,  1;  County  Commissionebs,  4;  Default; 
Drainage,  2  to  5;  Evidence,  3  to  8;  Guardian  and  Ward,  4; 
Married  Woman,  5,  6 ;  Referee,  4 ;  Replevin,  4 ;  Res  Adjudi- 
cata;  Review  of  Judgment;  Special  Finding,  1;  Suprrmb 
Court,  1. 

1.  Appearance. —  Warrant  <^  Attorney.  —  Foreeloture, —  HMe  Under  Sheriff's 
Sale. — A  judgment  of  foreclosure  rendered  on  personal  appearance  is 
sufficient  in  ejectment  to  sustain  the  title  of  a  purchaser  at  sheriff's  sale 
under  the  decree,  though  there  may  have  been  n  warrant  of  attorney 
authorizing  a  decree  by  confession,  which  warrant  is  not  put  in  evi- 
dence. Brake  v.  Stewart,  4S9 

2.  Same. — Juriadietion. — Evidenre." An  entry  at  the  end  of  a  decree  thus: 
"  It  is  agreed  by  the  parties  that  execution  shall  not  issue  herein,'*  etc.,. 
shows  a  personal  appearance  which  gives  jurisdiction  of  the  person.  lb. 

JUDICIAL  SALE. 

See  Dbcedents'  Estates,  2,  5  to  8;  Drainage;  Fraudulent  Convey- 
ANCE,  3,  4;  Judgment,  1;  Married  Woman,  1  to  4;  MobtgaqEi  4; 
Redemption  ;  Vendor  and  Vendee,  2. 

JURISDICTION. 

See  Churches;  Drainage,  1;  Highway,  12;  Judgment,  2;  Justice  op 
the  Peace,  1 ;  Mortgage,  4 ;  Supreme  Court,  7. 

JURY. 

See  Criminal  Law,  11 ;  Instructions  to  Jury  ;  Interpleader,  5 ;  In- 
terrogatories TO  Jury;  Intoxicating  Liquor,  6;  Pbagti€^2; 
Supreme  Court,  11 ;  Trial. 
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JUSTICE  OF  THE  PEACR 
See  Mandamus,  1. 

1.  Evidence  on  Appeal — Title  to  Land. — Jurisdiction, — On  the  trial  in  the 
circuit  court  of  an  appeal  from  a  justice  of  the  peace,  when  the  plead- 
ings do  not  put  the  title  to  land  in  issue,  evidence  is  admissible  from 
which  it  appears  that  such  title  really  is  in  question,  and  the  court  is 
not  thereoj  deprived  of  jurisdiction  by  reason  of  sections  1433  and 
1434,  R  8.  1881.  ^fiUer  v.  Cheney,  466 

2.  AjjpeaL — Transcript, — The  failure  of  a  justice  of  the  peace  to  perform 
his  duty  in  sending  up  the  transcript,  etc.,  within  the  time  fixed  by 
statute,  when  an  appeal  is  properly  taken  from  his  judgment,  does  not 
deprive  the  party  of  his  appeal.  Stale,  ex  rei,  v.  Oressinger,  4^9 

LANDLORD  AND  TENANT. 
See  Interpleader,  3. 

1.  CantrajcL — Occupant. — Rent. — Staivle  Construed.— The  Statutory  provi- 
sion, that  ^^The  occupant,  without  special  contract,  of  an^  lands  shall 
be  liable  for  rent,"  does  not  apply  to  one  who  lives  with  and  as  a 
member  of  the  family  of  a  tenant  by  contract.  Tinder  v.  Dams,  99 

2.  Same. — JbrneMton. — Holding  Oven. — A  tenant  who,  with  the  consent  of 
the  landlord,  continues  in  possession  after  the  expiration  of  his  term^ 
is  a  tenant  by  contract ;  and  one  who,  as  grandmother  and  governess 
of  his  children,  makes  her  home  with  him,  is  not  an  occupant  liable 
under  the  statute  for  rent.  Ih. 

8.  Bents. — Emblements. — Replevin  Bond. — Damages. — Instruction  to  Beiwm 
Verdict. — A  deed  of  lands  was  to  M.,  *'  with  the  possession,  rents  and 
profits  to  his  use  and  benefit,  until  the  said  H.  shall  arrive  at  the  age 
of  twenty-one  years,  when  the  said  real  estate  shall  become  hers  in 
fee  simple."  After  H.  reached  full  age  she  conveyed  to  C,  who  re- 
plevied from  M.  two-fifths  of  the  crops  planted  by  M.  and  snrowing 
on  the  land  when  H.  became  of  age,  being  reasonable  rents.  The  re- 
plevin suit  was  dismissed  because  the  bond  was  insufficient,  but  C.  did 
not  return  the  property.  In  a  suit  by  M.  on  the  bond  there  was  some 
evidence  tending  to  show  the  relation  of  landlord  and  tenant  between 
M.  and  C,  and  the  court  instructed  the  jury  to  return  a  verdict  for  the 
plaintiff  for  nominal  damages. 

Held,  that  the  instruction  #ras  correct. 

Hdd,  also,  that  M.  was  not  entitled  to  the  emblements.  MiUer  v.  Cheney,  4^^ 

LEASE. 
See  Contract,  5. 

LIBEL. 
See  Criminax  Law,  14. 
Charge  of  Crime. —  Unnecessary  Innuendo.— Surplusage. — Complaint.—lt  is  not 
necessary  that  a  crime  should  be  charged,  in  technical  language,  in  a. 
written  or  printed  publication,  to  constitute  it  a  libel ;  hut  any  such 
publication,  which  holds  the  plaintiff  up  to  scorn  or  ridicule,  or  to 
contempt  or  execration,  or  impairs  his  enjoyment  of  general  society- 
or  imputes  or  implies  his  commission  of  a  crime,  is  a  libellous  publi- 
cation.    Where  tne  publication,  without  an  innuendo,  is  libellous,  an 
unnecessary  innuendo  will  be  regarded  as  surplusage,  and  will  not 
vitiate  a  complaint  which  is  otherwise  sufficient    Bain  v.  Myriek,  IST 

LICENSE. 

See  Way. 

LIENS. 

See  Insurance,  1 ;  Married  Woman,  5, 6 ;  Mortoaoe;  Res  Awcdecatav 

8  to  11 ;  Subrooation;  Taxes,  3. 
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LIQUOR  LAW. 
See  CjuMmAL  Law,  1, 13, 18;  Intoxicatino  LiqnoB. 

MALICIOUS  PROSECUTION. 

1.  Complaint. — Where,  in  the  complaint  in  an  action  for  a  malicious  proe- 
ecution,  there  are  allegations  oi  malice,  want  of  probable  cause  and  an 
unsuccessful  prosecution,  or  alle^tions  from  which  thes«  material 
facts  may  be  inferred,  the  complaint  may  be  held  good  after  verdict. 

CUgg  V.  WcUerburyf  £1 

2.  Same. — A  complaint  in  such  action,  averring  that  "on  motion  and  re- 
quest of  the  defendant,  made  in  person,  said  affidavit,  prosecution  and 
charges  were  dismissed,  and  plaintiff  was  mit  required  to  go  to  trial 
thereon,"  sufficiently  shows  that  the  prosecution  has  ended.  /6. 

.  MANDAMUS. 

1.  Mandate. — Appeal  from  Justice  of  the  Peace. — Where  in  apt  time  one  takes 
the  prober  steps  required  by  statute  to  appeal  from  the  judgment  of  a 
justice  of  the  peace  against  him  in  a  criminal  case,  if  the  justice  fail 
to  send  up  to  the  appellate  court  the  tranncript,  etc.,  until  after  the 
time  limited,  he  may  be  compelled  by  mandate. 

Staiej  ex  rrfL,  v.  Creisinger,  499 

%,  Same.  —The  writ  of  mandate  can  not  be  granted  by  a  judge  in  vaca- 
tion, lb, 

MANDATE. 

See  Mandamus. 

MARRIAGR 
See  Nbw  TKiAii,  2. 

1.  OohabUation. — Presumption.  —Evidence. — A  marriage  in  good  faith,  where 
the  husband  erroneously  supposes  himself  io  be  divorced  from  a  pre- 
vious living  wife,  is  void  and  not  capable  of  ratification ;  but  if  a 
valid  divorce  be  afterwards  had,  and  he  and  the  last  woman  continue 
cohabitation  in  good  faith,  a  presumption  of  a  lawful  marriage  be- 
tween them  will  arise.  Teter  v.  Teter^  4^4 

%  Same.— 'Statute  Construed.— Section  1027,  R.  S.  1881,  does  not  make  valid 
a  marriage  in  eood  faith  contracted  during  a  previous  marriage  and 
in  ignorance  of  its  existence.  •  lb. 

MARRIED  WOMAN. 

Bee  Husband  and  Wife;   M abb i age,-  Moktgaok  4;   Seduction,  1; 
Trust  and  Trustee,  3:  Vendor  and  Vendee,  2. 

1.  Inchoate  Interest  in  Land  Sold  on  Ezecution. — Conveyance  a/. — Statute  Con- 
strued.— In  an  action  by  a  married  woman  to  recover  for  an  undivided 
third  of  lands  sold  and  conveyed  to  the  defendant,  an  answer  that 
slie  conveyed  the  land  to  pay  her  husband's  debt  is  ^od,  the  convey- 
ance not  being  prohibited  by  section  10  of  the  act  of  1879,  concerning 
married  women,  Acts  1879,  p.  160.  Koeher  v.  ChrMaUf  SI 

2.  Same. — SherifTs  Sctle. — Evidence. — Promise.  —  A  creditor  bought  the  lands 
of  a  husband  at  sheriff's  sale,  whereby,  under  the  act  of  1875,  the  wife 
became  seized  of  a  third  in  fee  thereof.  The  husband  afterwards,  at 
the  request  of  the  creditor,  to  whom  he  was  still  indebted,  procured  a 
deed  of  his  wife's  interest,  nothing  being  said  as  to  the  price  to  be  paid, 
nor  as  to  the  purpose  of  the  conveyance,  nor  was  any  credit  given  on 
the  husband's  debt. 

Held,  in  an  action  by  the  wife  to  recover  the  consideration  named  in  the 
deed,  that  there  was  an  implied  promise  to  pay  the  value  of  the  wife's 
interest,  the  evidence  not  snowing  that  the  husband  had  any  authority 
to  deliver  the  deed  on  receiving  a  credit  on  his  debt  iL 


INDEX.  629 

8.  Wif^^  Interea  vn  Hiuband's  Land  Sold  <m  Executi(m.-~Sheriff^'8  Sale.-- 
D^cenL—rStatuiU  Construed. — Where  the  land  of  a  husband,  seized  in  fee 
simple,  is  sold  on  execution  to  satisfy  a  judgment  against  him  alone, 
and  the  purchase  matures  into  a  title,  the  husband  having  children 
bpr  a  first  wife  but  none  by  his  last  wife,  the  latter  is,  by  virtue  of  sec- 
tions 2491  and  2487,  R.  S.  1881,  entitled  to  an  estate  in  fee  simple  in 
one-third  of  the  land«  McCtamroek  v.  Ferguson,  SOS 

4.  Mortgage,— Judicial  Sale  of  Hus^xxnd^s  Lands, —  When  Inchoate  Interest 
Vests, — Descent, — ParlUion. — Statute  Construed, — ^The  lands  of  a  husband 
were  sold  on  foreclosure,  against  him,  oi  a'  mortgage  not  signed  by  the 
wife.  Before  the  purchaser  was  entitled  to  a  sheriflT's  deed  she  died, 
the  husband  surviving.  After  the  sherifl'^s  deed  was  executed  the  hus- 
band sued  for  partition. 
Hddy  that  by  the  execution  of  the  sheriff's  deed  her  absolute  title,  under 
the  statute  of  1875,  K.  S.  1881,  sections  2508-2511,  vested  by  relation  at . 
the  date  of  the  sale,  and  upon  her  death  descended  to  the*  husband. 

SummU  V.  EUeil,  it7 

6.  JudgmenL — lAen  on  Her  Real  Estate.— Execution, — Statute  Construed,-^ 
Section  5117,  B.  S.  1881,  does  not  prevent  a  judgment  against  a  mar- 
ried woman  from  becoming  a  lien  upon  her  real  estate  nor  from  the 
enforcement  of  such  lien  by  execution.  Burk  v.  Plati,  £8S 

6.  Same. — Contracts. — Property  Liable  for. — Under  section  5122,  R.  S.  1881, 
coverture  is  no  bar  to  a  married  woman  contracting  debts  in  carrying 
on  any  trade,  labor  or  business,  on  her  sole  and  separate  account,  or  as 
partner  with  another,  and  her  real,  as  well  as  her  personal,  property  Ib 
liable  for  such  debts  the  same  as  if  she  were  unmarried.  Ib. 

7.  Same, — Partnership. — Injunction, — Where  a  judgment  is  rendered  against 
a  married  woman  and  a  copartner  for  debts  contracted  in  carrying  on 
a  partnership  business,  the  levy  and  sale  of  her  separate  real  estate 
for  the  collection   of  the  judgment  will  not  be  enjoined.  Ib. 

MASTER  COMMISSIONER. 
See  Referee. 

MEASURE  OF  DAMAGES. 
See  Ck)6TS,  2 ;  Railroad,  6 ;  Sale,  1. 

MINING  LEASE. 
See  Contract,  5. 

MINOR.  ' 

See  Intoxicating  Liquor,  1,  3  to  6;  Seduction,  2,  3. 

MISREPRESENTATIONS. 
See  Arbitration,  3 ;  Insurance,  1. 

MISTAKE. 
See  Contract,  2 ;  Deed,  2. 

MORTGAGE. 

See  Chattel  Mortgage  ;  Judgment,  1 ;  Married  Woman,  4 ;  Res  Ad- 

judicata,  8  to  11 ;  Sale,  4;  Subrogation. 

1.  Priority. — Pleading,  Construction  of. — W.  mortgaged  a  tract  of  land  to 
secure  a  loan  of  school  funds,  and  then  conveyed  the  tract  to  G.,  who 
mortgaged  it  to  R.  to  secure  a  debt,  and  then  conveyed  it  to  J.,  who 
renewed  the  loan  of  school  funds,  giving  a  new  note  and  mortgage 
therefor.  Afterwards  J.  borrowed  money,  B.  becoming  his  surety  there- 
for, and  with  it  paid  off  the  mortgage  to  R.,  who  released  it  of  record : 
but  subsequently  B.,  in  a  suit  against  G.  only,  alleging  that  he  had 
been  compelled  to  pay  the  loan  for  which  he  had  become  surety  for  J., 
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and  that  the  mortgage  to  B.  had  been  assigned  to  him  on  that  account, 
obtained  a  decree  of  foreclosure  of  that  mortgage,  under  which  he 
bought  the  land  at  sheriffs  sale,  and  then  died. 

Seldf  that  a  complaint  against  the  widow  and  heirs  of  B.  to  foreclose  the 
second  mortgage  for  loan  of  school  funds  (made  by  J.),  stating  the  fore- 
going facts,  was  bad  on  demurrer,  for  the  reason  tnat  upon  a  complaint 
to  foreclose  that  mortgage  no  right  in  equity  to  rely  on  the  previous 
mortgage  could  be  considered. 

Hddj  also,  that  the  allegations  and  admissions  in  such  complaint  with 
reference  to  the  title  of  B,'s  heirs,  not  being  full  and  explicit,  must  be 
construed  most  strongly  against  the  pleader.    Statey  ex  rel.,  V.  Bealy  106 

2.   Limitations, — In  1841  a  mortgagee  of  Unds,  taking  possession  on  condi-  * 
tion  broken,  could  lawfully  hold  until  the  rents  and  profits  were  suffi- 
cient to  pay  his  debt  and  all  taxes,  and  for  necessary  repairs  made 
by  him,  and  until'that  time  the  statute  of  limitations  would  not  begin 
to  run  against  the  mortgagor  as  a  bar  to  a  suit  by  him  for  possession. 

Schenck  V.  Kelley,  4U 

S.  Saane. — Tax  Tule. — A  mortgagee,  in  possession  of  lands,  should  pay 
taxes  thereon,  and  can  not  set  up  against  the  mortgagor  a  tax  title 
acquired  while  thus  in  possession.  lb. 

4.  Fareeloswre. — Sheriff^ 8  Snle.—SUutute  of  LimOaiions. — Descents, —  Widoufs 
Bights. — Xotice, — Jurisdiclion.'-Inekoate  Intei-esl  of  Wife. — In  1854  B.,  a 
non-resident,  took  title  to  lands,  giving  the  vendor  a  mortgage  for 
onpaid  purchase-money.  In  1855  he  married,  and  in  1875  died,  his 
wile  surviving,  who,  September  15th,  1881,  brought  suit  for  her  in- 
terest, as  widow,  in  the  lands.  In  1857,  in  a  suit  against  B.  alone, 
the  mortgage  was  foreclosed,  upon  default  of  B.,  the  notice  to  him 
being  by  publication  upon  affidavit  showing  merely  that  B.  was  not  a 
resident  of  the  State.  The  land  was  Hold  under  the  decree,  and  a  sher- 
iff's deed  made  to  the  purchaser,  who  subseqifently  conveyed  it,  and 
from  1860  possession  was  continuously  held  by  the  purchasers,  claim- 
ing title  under  the  sheriff's  sale.  Suit  in  1881  by  widow  to  quiet  title 
to  one-third  of  the  laud. 

JSeidf  that  the  decree  of  foreclosure  was  void,  for  want  of  jurisdiction  in 
the  court  which  rendered  it. 

Held,  also,  that  the  sheriff's  sale  and  deed  were  void. 

Heidi  also,  that  the  posse.ssion  under  the  sheriff's  sale  for  ten  years  was,  by 
virtue  of  the  statute  of  limitations,  B.  S.  1881,  section  293,  claupe  3,  a 
bar  to  any  suit  by  B.  or  any  one  claiming  under  him,  by  title  ac- 
quired after  the  decree. 

Held,  also,  that  B.'s  wife  acquired  her  interest  inchoate  in  the  land  by  the 
marriage ;  by  his  death  this  became  vested  by  virtue  of  section  2491, 
B.  S.  1881,  and  not  by  inheritance  as  his  heir,  under  section  2483,  and 
she  was  not  barred  by  the  statute  of  limitations.    Brenner  V.  Quieky  54B 

MUNICIPAL  COBPOBATION. 

See  Bond,  4 ;  City. 

MUBDEB. 

See  Criminal  Law,  5, 16. 

NAME. 

See  Cribunal  Law,  16 ;  Highway,  5. 

NEGLIGENCE. 

Bee  City,  4;  Default;  Bbview  of  Judgbcent,  3. 

NEW  TBIAL. 

See  Assignment  of  Error,  2 ;  Decedents'  Estates,  1 ;  Interpleader^ 
5 ;  Intoxicating  Liquor,  5 ;  Practice,  4 ;  Beferee,  8,  9 ;  Beview 
OF  Judgment,  2;  Supreme  Court,  20, 25  ;  Trial. 
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1.  NeiUy- Discovered  Evidence, — Diligence.^ln  support  of  a  motion  for  a  new 
trial  for  newly-discovered  evidence,  it  appeared  by  affidavit  that  the 
new  witness  was  a  boy  of  fifteen,  of  whom  enquiry  had  been  made  be- 
fore the  trial,  to  which  he  answered  that  he  Knew  nothing  about  the 
cause,  believing  that  what  he  did  know  had  no  bearing  thereon. 
Mddf  that  proper  diligence  was  shown.  Koehel  v.  BartleUf  SS7 

%  Scone. —  Oumulative  Evidence, —  Conversations. —  Seduction. —  Marriage. — ■ 
Breach  (^  Promise. — In  a  suit  for  seduction  under  promise  of  marriage, 
the  plaintiff'  testified  to  the  principal  facts,  and  also  that,  after  the 
promise,  the  marriage  was  postponed  until  spring;  also,  to  subsequent 
conversations  concerning  the  marriage,  and  to  conversations  after  the 
seduction. 
Seld,  that  newly-discovered  evidence  of  subsequent  conversiitions  between 
the  parties  like  those  to  which  the  plaintiff  had  testified  was  not  cumu* 
lative,  and  was  sufficient  to  warrant  a  new  trial.  lb, 

S,  Gauges  for. — Supreme  Court — Reasons  in  a  motion  for  a  new  trial  must 
be  dennite  and  specific,  calling  the  attention  of  the  court  to  the  par- 
ticular ruling  of  which  complaint  is  made;  a  reason  in  these  words, 
"The  court  erred  in  refusing  to  admit  legal  testimony  offered  by  the 
plaintiff,^'  is  too  general  to  present  any  question. 

Miller  v.  Lebanon  Lodge,  etc,  £S6 

4.  Evidence. — Supreme  Court — Error  in  excluding  evidence  must  be  as- 
signed as  a  cause  for  a  new  trial  to  present  the  question  in  the  Su- 
preme Court.  Powdl  V.  Stickne^j  SIO 

NEWLY-DISCOVERED  EVIDENCE. 

See  New  Tbial,  1,2;  Review  of  Judgment,  3. 

NOMINAL  DAMAGES. 
See  Bond,  6 ;  Landlord  and  Tenant,  3. 

NOTICE. 

See  Boundaries  ;  Contract,  5 ;  Deed,  4 ;  Highway,  5 ;  Insurance,  2 ; 
Mortgage,  4;  Redemption,  2;  Supreme  Court,  2,  12;  Trust  and 
Trustee,  3 ;  Way. 

OCCUPANCY. 

See  Boundaries  ;  Insurance,  2 ;  Landlord  and  Tenant,  1,  2. 

OFFICIAL  BOND. 
See  Bond,  1  to  6 ;  Clerk  op  Circuit  Court. 

OFFICE  AND  OFFICER. 

See  Bond,  1  to  5 ;  City,  4 ;  Clerk  of  Circuit  Court  ;  Coroner  ;  County 
Commissioners;  Criminal  Law,  9, 10;  Drainage;  Evidence,  3  to 
5 ;  Execution;  Judge;  Justice  of  the  Peace;  Real  Estate,  Ac- 
tion TO  Recover,  1  to  3;  Redemption,  2;  Referee;  Sheriff; 
Taxes,  4. 

OWNERSHIP. 

See  Evidence,  2;  Taxes,  1. 

PARENT  AND  CHILD. 
See  Seduction,  2,  3. 

PARTNERSHIP. 

See  Married  Woman,  6,  7 ;  Payment,  4. 

1.  Services  of  Partner. — Payment. — Agreement. — Ordinarily,  a  member  of  a 
partnership  can  not  assert  a  claim  against  his  co-partners  for  his  ser- 
vices as  such  partner;  but  it  is  competent  for  his  co-partners  to  agree 
to  pay  him  for  his  services,  and,  in  such  case,  he  or  his  assignee  may 
recover  therefor.  Lassiier  v.  Jackman,  118 
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2.  Dinolution  hy  Death. — Survivino  JPartner.-^Adminiaii^tor  of  Deeeated  jRwi- 
ner, — Demand  for  JSeUlement. — GomplainL — Where  a  copartnership  is  di»- 
solved  hy  the  death  of  a  member  of  the  firmi  the  law  invests  the  sniw 
yiving  partner  with  the  exclusive  right  of  possession  and  management 
of  the  assets  of  the  partnership,  for  the  purpose  of  closing  up  and 
settling  the  firm's  business;  and  the  surviving  partner  is  not  liable 
to  an  action  by  the  personal  representative  of  the  deceased  partner  iir 
sach  case,  as  a  general  rule,  until  demand  is  made  for  a  settlement 
and  refused,  and  where  a  demand  is  necessary  it  should  be  averred  in 
the  complaint  Anderson  v.  AeksmutUf  481 

8.  Same, — ConvplainL — Where,  however,  the  complaint  shows  thst  the 
debts  of  the  partnership  are  all  paid,  and  that  the  only  remaining 
assets  of  the  firm  are  the  unsettled  individual  accounts  of  the  j^rtners, 
and  states  the  nature  and  extent  of  the  defendant's  indebtedness  U> 
the  plaintitf,  o)i  account  of  the  firm's  transactions,  an  averment  of  a 
demand  before  suit  brought  is  not  necessary  to  the  sufficiency  of  the 
complaint.  J6. 

PARTIES. 

See  Deoedents'  Estates,  13 ;  Drain aoe,  5 ;  Guardian  and  Ward,  1, 2; 
Ikterpleadeil  4 ;  Beal  Estate,  Action  to  Becover,.2  ;  Suprsmx 
Court,  3,  7 ;  Witness,  1  to  3. 

PARTITION. 
See  Decedents'  Estates,  9;  Mabried  Woman,  4. 

PAYMENT. 

See  Chattel  Mobtoaoe,  2;  Contract,  4;  Corporations;  iNTOXXCATma 

Liquor,  2 ;  Partnership,  1. 

1.  AppUeation  of. — Equity. — In  the  absence  of  application  by  the  debtor  or 
creditor,  the  law  will  appropriate  a  payment  as  the  equity  of  the  case 
may  require.  Bond  v.  Armgtrongf  65 

%  Same. — In  cases  of  payments  not  made  by  the  debtor  voluntarily,  the 
creditor  has  no  right  of  appropriation,  but  must  apply  the  money  in 
the  discharge  of  all  debts  in  proportion,  unless  there  be  a  countervail- 
ing equity.  /6. 

8.  Same. — Prind^  and  Surety. — In  the  application  of  payments  the  law 
generally  favors  a  surety.  /&. 

4b  Same. — Ouardian's  Bond. — D^aleaUon. — Ca$e  Slated, — ^A  guardian,  who 
was  in  default,  upon  application  of  a  surety  to  be  released  from  his 
bond,  pfave  a  new  bond  to  the  approval  of  the  court,  and  afterwards 
committed  further  defalcations  and  died,  owning  an  interest  in  a  part- 
nership business  which  had  been  put  into  the  hands  of  a  receiver.  By 
order  of  the  court  the  receiver  paid  a  percentage  upon  the  entire  de- 
falcation. The  sureties  upon  the  second  bond  ^came  insolvent. 
Hddj  that  the  payment  by  the  receivei  should  be  applied  pro  rata  upon  the 
amounts  due  under  the  two  bonds.  /&• 

PENALTY. 
See  Refef^e,  4, 9. 

PENSION  MONEY. 
See  Guardian  and  Ward,  6. 

PERFORMANCE. 
See  Contract,  1;  Statute  op  Frauds;  Vendor  and  Vendee,  2. 

PERSONAL  INJURY. 
See  Assault  and  Battery  ;  City,  2  to  4 ;  Railroad,  5, 6. 
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I*ERSONAL  PROPERTY. 

See  Chattkl  Mobtqaoe;  Execution;  Fraud;  Mabried  Woman,  6; 

Repi^evin  ;  Sale  ;  Taxes,  2. 

PHYSICIAN. 
See  CoBONEB. 

PLEADING. 

See  AasAuiiT  akd  Batteby,  2 ;  Bankruptcy,  3 ;  Bond,  2,  3,  6 ;  Costs,  1 ; 
County  Commissioners,  1 ;  Criminal  Law,  13,  14,  16,  17 ;  Deced- 
ents' Estates,  3,  12,  16;  Deed,  2;  Guardian  and  Ward,  6  to  8; 
Interpleader;  Libel;  Malicious  Prosecution;  Mortgage,  1; 
Partnership,  2,  3;  Practice,  1;  Promissory  Note,  1,  3;  Rail* 
BOAD,  1,  2;  Real  Estate,  Action  to  Recoveb;  Replevin,  3;  Res 
Adjudicata,  1,  2, 3,  7 ;  Review  op  Judgment;  Sale,  1 ;  Seduction, 
1,2;  Sheriff,  1,  3, 5 ;  Slander;  Statute  of  Limitations;  Subro- 
gation ;  Supreme  Court,  6, 15,  22. 

1.  Demnurer, — CapacUy  to  Sue. — A  demurrer  for  want  of  facta  does  not 
question  the  plaintiff's  capacity  to  sue,  but  does  put  in  issue  his  right 
to  sue  for  the  particular  cause  cf  action  stated.  A  complaint  bj  A, 
showing  a  good  cause  of  action  in  favor  of  B.  does  not  state  facts  suf- 
ficient. Bond  V.  Armstrong^  65 

2.  Oomplaint. — Account — AmgnmevU, —  Failure  to  Demur. —  Waiver. —  iSi»- 
preme  Court. — In  a  suit  upon  an  open  account,  assigned  in  writing  to 
the  plaintiff,  where  a  copy  of  the  account  and  assignment  follows  the 
complaint  in  the  record,  but  is  not  referred  to  or  identified  therein,  an 
objection  to  the  complaint  on  that  ground  is  waived  by  the  defendant's 
failure  to  demur  thereto,  and  can  not  be  made  available  for  the  rever- 
sal of  the  judgment,  by  the  assignment  of  the  insufficiency  of  the  coob- 
plaint,  as  error,  in  the  Supreme  Court.  Lamler  v.  Jachnauy  118 

Z.  Same, — Aoeeptanee  of  AssiffnmenL — Demand, — Evidence, — In  such  case, 
where  the  assignment  of  the  account  is  not  put  in  issue  by  an  answer 
under  oath,  formal  proof  of  the  assignment  is  unnecessary ;  nor  is  it 
necessary  to  show  by  evidence  the  plaintifi'^s  acceptance  of  the  as- 
signment or  demand  of  payment,  before  the  commencement  of  the  ac- 
tion, lb, 

^4.  Anwoer. — Counier-Claim, — The   same  pleading  can   not  perform   the 

double  office  of  an  answer  and  counter-claim,  and  where  it  has  been 

treated  in  the  court  below  as  an  answer,  it  will  be  so  regarded  in  the 

Supreme  Court;  that  it  demands  affirmative  relief  does  not  fix  its 

^        character  as  a  counter-claim.  Qaffy.  Greer,  122 

6.'  Dtposriure, — Denmurrer, — Okjeetion  after  Vevdict. — New  matter  in  a  reply, 
constituting  it  a  departure,  can  ble  reached  only  by  demurrer,  and  ob- 
jection after  verdict  is  too  late.  Beard  v.  Hand,  18$ 

6.  Waixer, — Burden  of  Proof. — Where  the  parties  ^o  to  trial  without  a  re- 
ply to  one  of  several  paragraphs  of  answer,  all  of  which  are  affirma- 
live,  such  reply  is  waived,  and  the  defendant  has  the  burden  of  prov- 
ing that  paragraph.  Wileox  v.  Majors,  203 

7.  An»Der. — Demurrer. — A  bad  answer  is  good  enough  for  a  bad  complaint, 
and  the  overruling  of  a  demurrer  thereto  is  not  available  error. 

State,  ex  reL,  v.  Emmons,  279 

8.  Complaint, — Demurrer  to  Paragraph. — Where  a  demurrer  is  sustained  to 
a  paragraph  of  complaint,  but  other  paragraphs  left  standi np^  state 
the  same  cause  of  action  and  require  no  more  evidence,  the  ruling  is 
harmless'.  Ijester  v.  Brier,  296 

9.  SuffidoMy  (f  ComphirU. — Demurrer. — An  objection  to  the  sufficiency  of 
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the  complaint,  that  "  part "  of  the  damages  sought  to  he  recovered 
are  too  remote,  b  not  reached  bj  a  demurrer  for  the  want  of  facts. 

Oity  of  Anderson  v.  Need,  S17 

10.  Pleading  by  Defendant — Answer  or  Crosn  Complaint — Supreme  CourL — A 
single  paragraph  of  the  defendant's  pleading  can  not  be  both  an  an- 
swer and  a  cross  complaint  or  counter-claim,  and  where  it  is  treated 
below,  both  by  court  and  counsel,  as  a  cross  complaint,  it  will  be  so 
considered  by  the  Supreme  Court.  Anderson^eiCy  Asiin  v.  Tkon^pson,  405 

11.  Sam€, — Oro9»  Complaint  or  Counter- Claim. — Demurret'. — A  demurrer  to  a 
cross  complaint  or  counter-claim,  for  the  want  of  sufficient  facts  there- 
in, does  not  search  the  record,  as  would  such  demurrer  to  an  answer, 
and  fasten  upon  an  insufficient  complaint.  /6. 

12.  Demurrer. — Practice. — A  demurrer  to  an  answer,  which  assigns  nocause, 
raises  no  question  whatever,  and  can  not  be  carried  back  and  sus- 
tained to  the  complaint.  Hessin  v.  Heek,  449 

13.  Answer. — Demurrer.  —In  demurring  to  an  answer,  under  the  code  (sec. 
346,  R.  S.  1881),  the  pleader  must  assign  as  cause  that  the  answer  or 
paragraph  thereof  does  not  state  facts  sufficient  '*  to  constitute  a  cause 
of  defence."  T'Aomosv.  Goodwvne^4^ 

14.  Relief  Demanded. — Demurrer. — Whfere  the  complaint  shows  that  the 
plaintiff  is  entitled  to  some  relief,  it  will  not  be  held  bad  on  demarrer 
merely  because  it  demands  relief  to  which  he  is  not  entitled. 

Andemon  y.  Aekermany  4^1 

15.  Practice. — Demurrer. — No  available  error  is  committed  in  sustaining  a 
demurrer  to  an  argumentative  denial,  when  the  general  denial  is  on 
file.  Hoke  v.  AppUgate,  630 

16.  Same. — Coverture. — A  plea  of  coverture  is  no  defence  to  an  action  for 
money  had  and  received  to  the  use  of  another.  lb. 

17.  DupUeOy. — Demurrer. — Duplicity  is  not  a  cause  for  demurrer. 

State,  ex  reL,  v.  White,  587 

PLEDGE. 

See  C!0RP0BATI0N3. 

PRACTICE. 

See  Assignment  OF  Error ;  Bill  of  Exceptions;  Chanoe  of  Venue; 
Continuance ;  Criminal  Law,  3, 4, 6, 8, 12, 15, 17 ;  Default;  Drain- 
age, 5;  Highway,  1  to 7, 9 ;  Instructioks;  Interpleader;  Intoxi- 
cating Liquor,  4  to  6;  Landlord  and  Tenant;  Mandamus;  Ma- 
licious Prosecution,  1;  New  Trial;  Pleading;  Railroad,  2; 
Real  Estate,  Action  to  Recover,  5 ;  Referee  ;  Replevin,  4 ;  Re- 
view of  Judgment,  1,  2;  Sheriff,  5;  Special  Finding;  Statutb 
OF  Limitations;  Supreme  Court ;  Tr^al;  Witness,  1,  2. 

1.  Com]DUiint. — Good  After  Verdict. — A  defective  complaint  will  be  held 
gooa  after  verdict,  where  it  may  be  fairly  implied  from  the  verdict 
that  the  facts  not  alleged  were  nevertheless  provea.  Ctegg  v.  Waierburyj  SI 

^  Same. — Interrogatories  to  Jury. —  Verdiet. — It  is  error  to  refuse  to  send 
special  questions  to  the  jury  as  asked,  material  to  the  issues,  to  be 
answered  with  a  general  verdict,  unless  the  court  sends  others  covers 
ing  the  same  points.  lb. 

3.  TriaL — Setting  Aside  Submission. — A  cause  was  submitted  to  the  court, 
without  a  jury,  for  trial.  After  the  evidence  was  concluded,  the  court, 
of  its  own  motion,  set  aside  the  submission,  and  another  trial  resultea 
in  a  verdict  and  judgment  for  the  plaintiff. 
Meld,  on  appeal  by  the  defendant,  that  this  was  irregular,  but  could  not 
deprive  the  plaintiff  of  the  right  to  a  trial  of  his  cause. 

MaUingly  v.  Paul,  9^ 
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4.  Same. — New  TSHaL  Supreme  Court. — Such  action  of  the  court,  not  being 
assign^ed  as  cause  for  a  new  trial,  is  not  available  error.  76. 

h.  HarmlesB  Error. — It  is  harmless  error  to  cither  sustain  demurrers  to  or 
strike  out  answers  which  would  not  have  entitled  the  defendant  to  any 
benefit  not  secured  by  the  general  denial  also  pleaded. 

Ldke  Erie,  etc.,  R.  W.  Co.  v.  Kr,  S81 

6.  Striking  Out. — It  is  proper  to  strike  from  an  answer  containing  a  gen- 
eral denial  matter  which  may  be  proven  under  the  denial ;  so,  also, 
immaterial  averments.  Keicham  v.  Brazil,  etc.,  G).,  516 

7.  Same. — Harmless  Error. — It  is  not  aviulable  error  to  sustain  a  demurrer 
to  a  paragraph  of  answer  all  the  averments  of  which  may  be  proved 
under  the  general  denial  which  is  in.  lb. 

&  Bill  of  Particulars. — The  want  of  a  bill  of  particulars  with  a  complaint 
can  not  be  reached  by. motion  to  make  the  complaint  more  specific. 

Louisville^  etc.,  R.  W.  Co.  v.  Aenly,  636 

5.  ArgumefU  of  Counsd. — A  judgment  will  not  be  reversed  upon  the  ground 
that  counsel  in  argument  to  the  jury  deduced  and  stated  erroneous 
conclusions  from  the  evidence.  Brower  v.  Ooodyear^  672 

PRESUMPTION. 

fiee  Bill  of  Exceptions,  7 ;  Criminal  Law,  5,  8,  18 ;  Drainage,  4 ;  Ev- 
idence, 5,  8 ;  Guardian  and  Ward,  4 ;  Marriage,  1 ;  Promissory 
Note,  2;  Special  Finding,  1 ;  Supreme  Court,  6, 16. 

POSSESSION. 

See  Chattel  Mortgage,  2 ;  Landlord  and  Tenant,  2 ;  Mortgage,  2,  8 ; 

Partnership,  2 ;  Sale,  2,  3. 

POWER  OF  ATTORNEY. 
See  Judgment,  1. 

PRINCIPAL  AND  AGENT. 
See  Evidence,  9;  Railroad,  4,  5;  Sale,  2. 

PRINCIPAL  AND  SURETY. 

See  Bankruptcv,  2 ;  Bond,  1  to  5 ;  Chattel  Mortgage,  2 ;  Clerk  of 
Circuit  Court  ;  Decedents'  Estates,  3;  Payment,  3,  4;  Sale,  4; 
Sheriff. 

PRIVATE  AVAY. 

See  Way. 

PRIVITY  OF  ESTATE. 
See  Res  Adjudicata,  9. 

PROMISE. 
See  Bond,  5 ;  Married  Woman,  2 ;  New  Trial,  2 ;  Sale,  I. 

PROMISSORY  NOTE. 

See  Decedents'  Estates,  12  13;  Fraudulent  Conveyance,  1,  2;  Rb- 
plevin,  4:  Res  Adjudicata,  1  to  6;  Trust  and  Trustee,  3;  Ven- 
dor AND  Vendee,  1. 

1.  Endorsement.  — Agreement. — Accord  and  Satisfaction. — Pleading. — Evidence. 
— Tender. — An  answer  to  a  suit  on  a  promissorj  note,  alleging  an  agree- 
ment by  the  plaintiff  that  if  the  defendant  would  sell  a  certain  chattel 
to  a  third  person  for  a  certain  price  and  take  therefor  a  note  of  the 
purchaser,  described,  he  would  accept  such  note  in  satisfaction  of  the 
note  sued  on  ;  that  the  defendant  performed  the  condition,  taking  the 
note  payable  to  himself,  and  thereupon  tendered  it  to  the  plaintiff, 
who  refused  to  receive  it ;  that  the  defendant  has  ever  since  been  readj^ 
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etc.,  and  brin^  said  note  into  court  for  the  plaintiff,  is  ^ood  on  de- 
murrer ;  but  it  is  not  supported  by  proof  of  an  offer  to  deliver  without 
endorsement.  EiekhoUi  v.  Taylor^  SS 

2.  Assiffnmeni  oL — Not  PayabU  in  Bank, — Recovery  Against  Assignor. — jFV©- 
wmptifm, — The  amount  recoverable  in  an  action  on  the  assignment  of 
a  promissory  note  not  payable  in  bank  is,  as  a  general  rule,  the  amount 
paid  by  the  assignee ;  and,  in  the  absence  of  evidence  to  the  contrary^ 
this  is  presumed  to  be  the  face  of  the  note.  FeUon  v.  Smithy  14^ 

3.  ConatUution,  Bif-Lavoa  and  Uegulations  of  Buiidingf  etc^,  Aswciation. — Vom- 
plainL — Ezhibtt. — In  a  complaint  upon  a  promissory  note  payable  to  a 
building)  loan  fund  and  savings  aasociation,  where  the  note  merely 
states  that  "  This  obligation  is  given  for  money  loaned  under  tlie  con- 
stitution, by-laws  and  regulations  of  said  association,"  it  is  not  neces- 
sary that  a  copy  of  such  constitution,  by-laws  and  regulations  should 
be  filed  with,  or  made  part  of,  such  complaint,  as  an  exhibit. 

Andcnon,  etc.,  AsaocicUion  ▼.  Thompson,  4OS 

PROSECUTING  ATTORNEY. 
See  Intoxicating  Liquor,  6. 

PUBLIC  POLICY. 
See  CoNTBACT,  3. 

PUBLIC  WORKS. 
See  County  Commissioners,  6  to  9. 

QUIETING  TITLE. 
Sec  Deed,  2 ;  Taxes,  3. 

QUO  WARRANTO. 
See  Real  Estate,  Action  to  Recover,  1. 

RAILROAD. 

See  Contract,  2. 

1.  Killing  Stock. — Pleading. — A  complaint  against  a  railroad  company  for 
killing  stock,  otherwise  sufficient,  which  avers  that  the  animals  en- 
tered upon  the  railroad  "  at  a  point  where  said  railway  was  not  se- 
curely fenced,"  is  good  on  demurrer. 

Louisville,  etc,  R.  W.  Co.  v.  Ooerman,  115 

%  Same. — Proof. — Amendment. — Supretne  GourL — Variance. — A    complaint 
for  killing  two  colts  alleged  that  each  was  of  the  value  of  $100.    The 
evidence  showed  the  value  of  one  to  be  $150  and  the  other  $50. 
Held,  that  the  variance  was  not  material,  and  could  be  cured  by  amend- 
ment, which,  on  appeal,  will  be  considered  as  having  been  done.    /6. 

3.  Injured  Animal. — Action  AssignaUe. — A  right  of  action,  under  the  stat> 
ute,  against  a  railroad  company,  for  injury  to  an  animal  upon  an  nn* 
fenced  part  of  the  road,  is  assignable. 

Louisville,  etc.,  R,  W,  Co.  v.  Goodbnr,  SIS 

4.  Passengers. — A  passenger  upon  a  railroad  train  has  a  right  to  act  upoi» 
the  conduct  and  directions  of  the  agents  of  the  corporation. 

Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  S81 

5.  Same. — Damages  for  Ejecting  Passenger  from  Train. — In  an  action  against 
a  railroad  company  to  recover  damages  for  the  ejection  of  the  plaintiff 
from  one  of  its  trains  by  an  agent,  the  conductor  thereof,  the  evidence 
showed  that  the  plaintiff  had  purchased  a  round-trip  ticket  of  the 
defendant's  agent  at  one  of  its  stations,  entitling  him  to  a  passage  to 
and  from  another  station  on  the  line  of  the  defendant's  road;  that 
shortly  after  entering  the  car  a  man  came  along,  asked  for  the  ticket, 
which  was  given  him,  tore  it  in  two,  handing  back  one  and  keepings 
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the  other  part  thereof;  at  ahout  eleven  o'clock  the  same  night  the 
plaintiff  entered  a  car  on  the  defendant's  road  to  return  to  the  station 
at  which  he  had  parchased  the  ticket,  handed  the  conductor  the  part 
of  the  ticket  returned  to  him  by  the  man  on  the  first  train,  which  the 
conductor  refused  to  accept,  and  upon  the  plaintiff's  refusal  to  pay 
the  fare  demanded;  notwithstanding  his  explanation  and  remonstrance, 
forcibly  ejected  him  from  the  train.  The  man  who  took  the  ticket  on 
the  first  train  was  a  brakeman  in  charge  thereof  instead  of  the  con- 
ductor, who  was  in  concealment  on  the  engine.  The  brakeman  testified 
that  he  supposed  that  one-half  of  the  ticket  was  good  for  a  ride  either 
way.  The  behavior  of  the  plaintiff  was  orderly  and  gentlemanly. 
Hddf,  that  the  plaintiff  was  entitled  to  damages ;  and  that  $600  was  not 
excessive.  J(*. 

6.  Same, — Measure  of  Damaoes, — In  estimating  the  damages  in  such  case, 
it  is  proper  to  consider  the  humiliation  and  degradation  imposed  upon 
the  injured  person  by  the  wrong  done  him ;  and  if  such  wrong  is  done 
under  circumstances  of  peculiar  indignity  and  degradation,  that  fact 
is  to  be  considered  as  an  element  of  compensation  even  in  cases  where 
vindictive  damages  can  not  be  given.  Ib» 

REAL  ESTATR 

See  Boundabieb;  Canal  ;  Decedents'  Estates,  2, 5  to  9 ;  Deed  ;  Drain- 
age; Fraudulent  Conveyance;  Highway;  Judgment,  1 ;  Justice 
OF  the  Peace,  1;  Landlord  and  Tenant;  Married  Woman; 
Mortoaqe  ;  Keal  Estate,  Action  to  Recover  ;  Redemption  ;  Res 
Adjudicata,  8  to  11;  Taxes;  Trust  and  Trustee;  Vendor  and 
Vendee;  Way. 

REAL  ESTATE,  AOriON  TO  RECOVER. 

See  Decedents'  Estates,  7 ;  Judgment,  1 ;  Married  Woman,  1 ;  Wit- 
ness, 3. 

1.  Pleading. — J^eetment. — Quo  Warrant4}.  —In  a  complaint  to  recover  pos- 
session of  a  church  building  and  grounds,  it  was  disclosed  that  the  right 
of  the  plaintiffs,  as  trustees,  to  exercise  power  as  such  was  in  dispute, 
and  that  the  point  in  controversy  was  wnether  they  or  the  defenaants 
were  rightfully  trustees.  » 

Seldf  that  this  did  not  render  the  complaint  bad,  and  that  it  was  not  nec- 
essary that  the  right  to  the  office  of  trustee  should  first  be  settled  by 
gtio  iKirranto.  Gaffy.  Qreer^  1S2 

%  Same. — Ckurehes, — Trutteee. — Bartiee, — A  suit  on  behalf  of  a  church,  or- 
^nized  by  the  election  of  trustees  pursuant  to  the  statute,  to  recover 
Its  church  building  and  grounds,  is  properly  brought  in  the  name  of 
its  trustees  as  such.  lb, 

&  Same. — D^enees  in  Ejectment.— The  statute  admits  all  defences  in  eject- 
ment under  the  general  denial,  and  where  special  defences  are  also 
pleaded  in  bar,  there  is  no  available  error  in  sustaining  a  demurrer  to 
them.  Jb. 

4i  Complaint. — Deaeriptton. — Evidenee. —  Vdrianee. — Where  lands  were  de- 
scrioed  in  a  complaint  in  ejectment  as  'Mot  No.  4,  in  block  No.  8,  in 
Bumham's  subdivision  of  lot  No.  7,  as  designated  in  the  recorded  plat 
thereof,  in  Vigo  county,  Indiana,  situated  in  the  city  q/*  T.,"  and  the  evi- 
dence disclosed  that  the  lot,  otherwise  properly  described,  was  not  in 
the  city  of  T.,  no  fatal  variance  is  shown  in  the  pleading  and  evidence. 

Brake  v.  Stewart,  422 

6.  CnmplainL — Demurrer. — Practice. — That  a  complaint  for  the  possession 
of  real  estate  does  not  state  the  nature  or  extent  of  the  interest  which 
the  plaintiff  claims  therein,  is  not  an  objection  which  can  be  reached 
by  demurrer,  but  il  seems  that  a  motion  to  make  more  specific  will  lie. 

Sehenck  v.  Kelley^  44^ 
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RECEIVER. 
See  Payment,  4. 

Ceriificxiie  of  Indebtednesn, — Endoraement, — AssignmenL — Guaranty. — Statute  cf 
Frauds. — The  receiver  of  an  insolvent  corporation  issued  to  B.  a  cer- 
tificate of  indebtednes8|  which  recited  that,  bj  order  of  the  court  ap* 
pointing  him,  the  receiver  acknowledged  an  indebtedness  by  the  cor- 
poration to  B.  in  a  certain  sum,  being  one  of  a  series  of  such  certifi* 
cates,  constituting  the  first  claim  upon  the  earnings  of  the  corporation. 
B.  endorsed  his  name  upon  this  and  delivered  it  to  the  plaintiff. 

Held  J  that  the  certificate  was  not  negotiable  as  commercial  paper,  nor  was 
it  assignable  as  a  promissory  note,  so  as  to  create  the  liability  incident 
to  an  endorsement  of  the  former,  or  an  assignment  of  the  latter. 

Hddy  also,  that  the  endorsement  did  not  make  the  endorsee  liable  as  s 
guarantor. 

Hdi,  also,  that  a  parol  contract  of  guaranty,  in  such  case,  is  within  th& 
statute  of  frauds. 

Hdi,  also,  thfit  tlie  endorsement  did  not  imply  a  warranty  that  the  certifi- 
cate was  collectible  and  would  be  paid.  McOurdy  v.  Bowes,  68S 

KEC50RD. 

See  Bill  of  Exceptions  :  Evidence,  3  to  8 ;  Redemption,  2 ;  Refebbb^ 
2,  5 ;  Replevin,  4 ;  Supreme  Court,.  5,  6,  9, 10, 13,  .23. 

RECOUPMENT. 
See  Interest. 

REDEMPTION. 
See  Res  Adjudicata,  9  to  11. 

1.  Sheriff* 8  Sale  of  Real  Estafe. — Assignment  of  Certificate, — Holder* e  Right  t/» 
Shenff^s  Deed.— Under  the  redemption  law  of  June  4th,  1861  (2  R.  8. 
1876,  p.  220),  the  sheriff's  certificate  of  the  sale  of  real  estate  was  as- 
signable by  the  holder  thereof  as  well  after  as  before  the  expiration  of 
the  year  for  redemption  ;  and,  in  the  event  of  non -redemption  within- 
the  year,  the  right  of  the  holder  of  the  certificate  to  a  sheriff's  deed 
of  the  property  became  absolute  under  the  statute,  and  so  continued 
until  the  execution  of  such  deed.  Maddux  v.  WatkinSy  7^ 

2.  Same. — Sheriff  *8  Return  of  Execution. — Execution  Docket — Record. — A'o- 
«ice.--Under  section  517  of  the  civil  code  of  1852  (sec.  677,  R.  8.  1881)^ 
the  clerk  of  the  circuit  court  is  required  to  keep  an  execution  docket 
and  to  enter  therein  at  length  the  sherifi's  return  of  the  sale  of  real  es- 
tate on  execution,  and  it  is  declared  that  such  docket  entries  shall  be 
taken  and  deemed  to  be  a  record.  All  persons  interested  in  the  real 
estate  sold  are  bound  to  take  notice  of  such  record,  and  are  thereby 
put  upon  enquiry  as  to  whether  the  real  estate  has  been  redeemed  or 
not  from  the  sheriff's  sale  thereof.  76. 

REFEREE. 

1.  Agreement  of  Submission. — A  cause  not  at  issue  was,  in  1879,  referred  by 
written  agreement  to  one  D.,  as  a  master  commissioner,  to  complete 
the  i.s8ues  and  take  the  evidence,  report  his  conclusions  on  the  proofs, 
and  also  his  conclusions  upon  the  law  applicable  to  the  facts  prov^, 
and  submit  the  same  at  a  subsequent  term  of  the  court. 
J7e2(2,  that  this  was  a  reference,  under  sec.  349,  et  seq.,  of  the  code  of  1852^ 
R.  a  1881,  sec.  556-558.  Beard  v.  Hand,  18S 

2L  Sarnie. — Report. — Emdencc-^Reeord, — RuUngs  on  Demvrrer. — In  such  case 
the  master  had  no  authority  to  report  the  evidence,  and  the  fact  that 
he  did  so  did  not  make  it  a  part  of  the  record ;  nor  was  it  a  defect  in 
his  report,  that  it  did  not  show  rulings  upon  demurrer  to  pleadings.  76. 
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3.  MtJLSter  Commissioner, — Report.  —Amendment. — Evidence.— Bill  of  Excep- 
tions.— Verdict. — Upon  a  reference  to  a  master  commissioner  "for  find- 
ing/' he  is  a  general  referee,  and  must  make  a  report  on  the  whole  case ; 
such  report  has  the  effect  of  a  general  verdict,  and,  like  a  verdict,  be- 
longs to  the  record  without  any  bill  of  exceptions  or  order  of  the  court. 
Such  report  can  not  include  either  the  evidence  or  the  .facts,  and  a  mo- 
tion to  require  the  master  to  add  to  his  report  the  evidence  should  be 
overruled.  Upon  such  a  reference  the  facts  can  be  brouglit  before  the 
court  only  by  requiring  the  master  to  report  the  facts  and  conclusions 
of  law  separately.  The  power  of  the  master  ends  with  his  report,  and 
he  can  not  amend  it  by  a  subsequent  report.        Lee  v.  StxUe^  ex  reL^  256 

4.  Same.—Judgmenl  on  the  Report. — Costs. — PenaUy, — Practice. — The  court 
enters  judgment  on  such  report  as  upon  a  general  verdict,  with  costs 
for  the  prevailing  party.  The  report  need  not  mention  costs.  The 
court  can  not  render  judgment  for  a  sum  greater  than  that  reported, 
except  by  adding  interest  from  the  time  of  the  report  to  the  time  of 
the  judgment.  Where  the  court  added  to  the  amount  reported  by  the 
master  the  ten  per  cent,  penalty  given  by  the  statute,  a  motion  to 
modify  the  judgment  by  striking  out  the  penalty  ought  to  have  been 
sustained.  lb. 

6.  Same, — Special  Reference. — Upon  a  reference  to  report  the  facts,  or  the 
facts  and  the  evidence,  the  report  is  not  part  of  the  record  unless  made 
8o  by  bill  of  exceptions,  or  by  order  of  the  court  Ih. 

6.  Same, — Evidence. — Exceptions. — Trial.  -Objections  to  evidence  must  be 
made  before  the  master,  and  made  part  of  the  record,  either  by  bill 
of  exceptions  signed  by  the  master  or  by  being  included  in  his  report. 
The  trial  before  the  master  is  like  a  trial  before  the  court  76. 

7.  Same.—Excepiio7is  to  the  Report. — Where  the  exceptions  require  the  evi- 
dence to  be  considered,  there  must  be  a  bill  of  exceptions  containing 
the  evidence  and  signed  by  the  master,  otherwise  such  exceptions  can 
not  be  considered.  lb. 

&  Same. — New  Trial.T-Evidenee.— Reasons  for  a  new  trial,  to  wit,  that  the 
finding  was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law  and  evidence,  can  not  be  considered  without  a  bill  of  exceptions 
signed  by  the  master,  showing  the  evidence.  lb. ' 

9.  Same, — Excessive  Dcanagea. —Where  the  record  showed  that  the  court 
added  to  the  amount  reported  by  the  master,  a  penalty  given  by  the 
statute,  a  motion  for  a  new  trial  because  of  excessive  damages  ought  to 
have  been  sustained.  lb. 

10.  Sama.-— Short-Hand  Reporter.  —The  statute,  B.  S.  1881,  sec.  1410,  author- 
izes the  original  long-hand  manuscript  of  the  reporter,  when  duly 
certified  by  the  clerk,  to  be  incorporated  in  a  bill  of  exceptions.  "A 
mere  transcript  of  the  evidence  "  is  not  sufficient ;  and  when  the  hear- 
ing is  before  a  master  commissioner,  such  bill  of  exceptions,  in  order  to 
bnog  the  evidence  before  the  circuit  court,  must  be  signed  by  him.  lb, 

BELIGIOUS  SOCIETY. 
See  Chitrchis. 

RENTS, 
flee  Imtsrplsader,  3 ;  Landlord  and  Tenant  ;  Mobtqaob,  2. 

BENTS  AND  PBOFITS. 
See  Mortgage,  2. 

BEPEAL  OF  STATUTE. 
See  C&iMiNAL  Law,  2. 
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REPLEVIN. 
8ee  Chattel  Mobtqage  ;  Execution,  2 ;  F&aud  ;  Lakdlo&d  and  Tkh- 

ANT,  3. 

1.  Verdict. — Sheriff. — ExeetUion. — In  an  action  of  replevin  against  a  sheriff 
and  execution  plaintiffs  for  property  levied  on  by  virtue  of  an  execu- 
tion, a  verdict  for  the  defendants  generally,  as  to  part  of  theproperty. 
is  not  contrary  to  law.  Brunk  v.  C^mp,  iSi 

2.  Detcription  of  PropeHy. —  Verdict. — In  an  action  for  the  recovery  of  per- 
sonal property,  an  objection  to  the  sufficiency  of  its  description  in  the 
complaint  is  not  available  after  verdict.  Powell  v.  JStiekney,  SIO 

3.  Oomplainl. — Description  <^  Property. — ^The  description  of  the  goods  in  a 
complaint  in  replevin,  as  "  One  stock  of  dry  goods,  notions,  fancy  ar- 
ticles, and  so  forth,  now  in  store  occupied  by ''  the  defendant,  **  on  Main 
street,  in  the  city  of  Valparaiso,  Porter  county,  Indiana,"  is  good  af- 
ter verdict,  and  t^  seems  on  demurrer.  Maione  v.  SUckney,  694 

4.  Same. — Evidence. — Record. — Offer  of  Proof. — ^In  replevin  the  question  was 
whether  the  plaintiff  purchased  the  goods  to  aid  A.  in  defrauding  his 
creditors.  The  defendant  offered  in  evidence  the  record  of  a  suit 
against  A.  to  recover  a  debt,  offering  in  connection  therewith  **  toprove*^ 
that  the  plaintiff  employed  attorneys  to  ap[>ear  and  delay  the  judgment 
until  the  plaintiff  could  consummate  his  purchase  of  the  goods  from 
A. ;  that,  accordingly,  sham  and  false  answers  were  filed,  causing  a 
delay  of  several  days,  during  which  the  purchase  was  consummated. 
The  court  excluded  every  part  of  the  record  offered  save  only  the  com- 
plaint and  the  judgment  entry,  and  it  also  excluded  the  evidence  of- 
fered in  connection. 

SMf  that  the  exclusion  of  parts  of  the  record  was  a  harmless  error. 
Ji^  also,  that  the  exclusion  of  the  proof  offered  in  connection  was  proper. 

for  the  reason  that  the  offer  was  merely  "  to  prove  "  the  facts,  msteaa 

of  to  prove  them  by  competent  evidence. 
Held,  also,  that  it  was  not  error  to  exclude  the  original  notes  sued  on,  copies 

of  which  were  contained  in  the  record  admitted. '  Ih. 

REPLEVIN  BOND. 
See  LANDiiORD  and  Tenant,  3. 

RES  ADJUDICATA. 
See  Drainage,  2;  Highway,  1;  Seduction,  2,  3. 

1.  Promissory  Note. — Jwigment  on  Partial  Defence. — Qomsideraiion. — Where, 
in  an  action  on  one  of  a  series  of  notes,  there  is  a  plea  of  partial  failure 
of  consideration,  the  judgment  does  not  necessarilv  determine  any 
question  as  to  the  remaining  notes.  PeUon  v.  Smithy  1^9 

2.  ScmA. —  When.Former  Judgment  Determijies  Entire  Oontroversy. — Where,  in 
such  case,  a  defence  is  pleaded  covering  the  whole  subject-matter,  and 
judgment  is  rendered  thereon,  it  will  be  regarded  as  a  complete  adju- 
dication of  the  entire  matter,  and  may  be  pleaded  in  bar  of  an  action  on 
any  note  of  the  same  series  executed  for  the  same  consideration.     lb. 

3.  Same. — Judgment  for  Part  of  Note. — Effect  of  Recovery  o^  Less  ^n  FaM  of 
Note. — Where  a  partial  defence  is  pleaded  to  one  of  a  series  of  notesy 
and  a  judgment  is  rendered  for  less  than  the  face  of  the  note,  this  does 
not,  of  itself,  entitle  tlie  plaintiff  to  the  apportionment  of  a  like  amount 
on  the  other  notes  of  the  series ;  nor,  on  the  other  hand,  is  the  defendant 
entitled  to  claim  that  it  constitutes,  in  itself,  a  bar  to  a  recovery  of 
any  sum  on  the  other  notes.  Ih* 

4.  Samje. — Estoppel  by  Judgment. — An  estoppel  by  judgment  is  never  in- 
ferred, unless  the  basis  on  which  it  rests  is  sucn  as  to  lead  to  the  con- 
clusion that  the  whole  subject  was  litigated  and  adjudicated.  lb. 

5.  Same. — Former  Acfjudication. — Poavl  Evidence. — It  is  proper  in  some  cases 
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to  give  parol  evidence  to  show  what  was  actually  litigated  in  the  cause 
.  wherein  the  judgment  relied  on  was  rendered.  lb. 

^  Same. — Actions  on  Several  and  Dietinct  Contraete. — Where  the  action  is  on 
one  of  several  distinct  and  independent  contracts,  the  rule  that  what- 
ever might  have  been  litigated  will  be  deemed  to  have  been  litigated, 
applies  in  its  full  force  only  to  the  particular  contract  sued  on.       2b, 

7.  Answer. — An  answer  of  rea  adJudieatOj  averrine  that  in  a  former  action, 
giving  time  and  place,  between  the  identical  parties  to  this  suit,  in  a 
court  having  jurisdiction  of  tlie  persons  and  subject-matter  of  the  ac- 
tion, the  identical  claims  of  *'  the  said  defendant  P.  aeainst  the  defend- 
ant B.  were  tried  and  determined,  and  all  matters  oi  difference  fully 
tried  and  adjudicated,  and  judgment  rendered  thereon  in  favor  of  this 
defendant  in  the  sum,''  etc.,  sufficiently  shows  that  the  same  matter 
had  been  theretofore  adjudicated  and  is  good  on  demurrer. 

Hyneareon  v.  I\irkhur8tj  SS^ 

S.  Mortgage* — Foredoewre. — Where  a  senior  or  ju  n  ior  mortgagee  appears  to 
an  action,  and  by  cross  complaint  asks  a  foreclosure  of  his  mortgage, 
he  will  be  bound  by  the  decree  rendered.  Ulrich  v.  Drtdchellf  S64 

v.  Same. — Privity  cf  Estate. — Where  a  purchaser  from  the  mortgagor  buys 
the  equity  of  redemption,  there  is  such  a  privity  of  estate  as  entitles 
him  to  the  benefit  of  an  adjudication  releasing  the  property  from  amort- 
gage  lien.  lb. 

10.  Same. — Prwrity  of  Lien. — JudgmenL — Where,  in  an  action  to  foreclose  a 
mortgage,  a  senior  mortgagee  appears,  answers,  and  also  pleads  by  way 

.  of  cross  comjplaint,  and  obtains  thereon  a  decree  establishing  the 
seniority  of  his  lien,  directing  payment  to  be  made,  first,  of  his  lien, 
second,  of  the  plaintiff's  lien,  and  the  surplus  to  the  mortgagor,  such 
decree  concludes  him  from  afterwards  enforcing  a  paramount  lien 
under  another  mortgage  held  by  him  at  the  time  of  the  filing  of  his 
cross  complaint,  as  against  one  who  has  bought  from  the  mortgagor 
and  redeemed  from  the  sales  made  on  the  judgments  and  orders  em- 
bodied  in  the  decree  of  foreclosure.  76. 

11.  Sam^. — Former  A^udUxUion. — Subrogation. — Bedemption. — In  a  suit  by 
D.  to  foreclose  a  fourth  mortgage  on  real  estate  executed  by  U.,  it  ap- 
peared that  in  a  former  suit  by  the  third  mortgagee  to  foreclose,  to 
which  D.  was  a  partv,  he  had  by  counter-claim  set  up  the  first  and 
second  mortgages,  and  prayed  foreclosure  thereof  as  liens  prior  to  the 
third  mortgage,  that  a  decree  had  been  entered  finding  that  D.  held  the 
fourth  mortgage  as  assignee,  and  that  the  same  was  unpaid,  and  di- 
recting a  sale  of  the  land  to  pay,  first,  the  costs,  second,  the  two  senior 
mortgages  of  D.,  third,  the  third  mortgage,  and  that  any  balance  be 
paid  to  u.,  who,  after  foreclosure  and  sale  under  the  decree,  conveyed 
the  land  to  C,  who  then  redeemed. 

S^dj  that  the  former  decree  was  no  bar  to  the  present  suit. 

Held,  also,  that  C.  should  be  subrogated  to  all  rights  under  the  first,  second 
and  third  mortgages  as  liens  prior  to  the  fourth,  for  so  much  of  the  re- 
demption money  paid  by  him,  and  interest,  as  was  due  thereon  when 
he  redeemed,  and  that  the  money  which  might  Be  realized  by  sale  of 
the  lands  should  be  applied  accordingly.  16. 

EES  GEST^. 
See  EviDEircE,  2,  9. 

RESCISSION. 

See  Sale,  1. 

RESULTING  TRUST. 
Soe  Tbust  and  Trustee. 

Vol.  88.— 41 
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REVIEW  OF  JUDGMENT. 

1.  OomplaiTU, — JVoefice. — An  action  to  review  a  judgment  can  not  be  main- 
tained for  an  error  in  the  form  of  it,  where  the  complaint  upon  which 
it  is  rendered  is  sufficient  to  entitle  the  plaintiff  to  some  relief. 

Sliuaman  v.  Kenaleff  190 

2.  Same. — ExcepHont, — Where  no  objection  is  made  or  exception  reserved 
to  rulings  made  during  the  trial,  or  on  the  overruling  of  the  motion 
for  a  new  trial,  a  bill  to  review  the  judgment  can  not  be  sustained  on 
the  ground  of  error  in  such  rulings.  Ih, 

3.  Pleading. — DUigenee* — Negligence, — A  complaint  to  review  a  judgment, 
for  new  matter  discovered  since  its  renaition,  is  insufficient,  when  it 
shows,  by  the  facts  stated,  that  such  new  matter  could  have  been  dis* 
covered  before  judgment  by  reasonable  diligence,  although  the  com- 
plaint contains  the  allegation  that  it  could  not  have  been  so  discov- 
ered. Facts  may  be  shown  constituting  such  negligence  as  will  pre- 
vent such  relief  under  the  statute.  JMuaon  v.  HerTf  t80 

BEVOCATION. 

See  Way. 

RULE  OF  COURT. 

See  Change  of  Vsnue,  2 ;  Supreme  Coubt,  14,  21. 

RULE  IN  SHELLEY^S  CASE. 
'  See  Deed,  5. 
SALE. 
See  Decedents'  Estates,  2,  5  to  8;  Drainage;  Fraud;  FRAUDULENr 
Convetance;  Intoxicating  Liquor,  1,  3  to  6 ;  Judgment,  1 ;  Mar- 
ried Woman  ;  Promissory  Note,  1 ;  Replevin,  4 ;  Taxes  ;  Vendor 
AND  Vendee;  Witness,  4. 

1.  Warranty.— Breach  cf.-OnntraU. —  Beuimon, —  Atmitse. —  (hmplaiinL — 
Meaiwre  of  Damages, — A  complaint  alleged  a  warranty  of  a  mare,  on 
sale,  to  be  sound  in  every  particular,  that  she  was  unsound,  incurably 
diseased,  and  died,  was  *'  of  little  or  no  value,"  but  if  "  sound  and  all 
right"  would  have  been  worth  the  price  paid.  A  second  paragraph 
averred  the  sale,  warranty  and  breach,  a  rescission  of  the  contract  by 
agreement,  and  a  promise  to  repay  the  price  and  a  breach  thereof. 

Held,  that  both  paragraphs  were  good  on  demurrer.  • 

Held,  also,  that  the  first  paragraph  would  admit  a  recovery  of  actual  dam- 
ages, which  would  be  the  difference  between  the  value  of  the  mare 
when  purchased  and  what  it  would  have  been  had  she  been  sound. 

Means  v.  Means,  196 

2.  Fi'audvleni  Sale. — Poeaessian. — Considenition. — Intent— Agent.— The  pos- 
session of  personal  property  by  the  seller  after  sale  does  not,  of  itself, 
make  the  sale  fraudulent,  for  if  it  appears  that  the  sale  was  for  a  val- 
uable and  fair  consideration,  and  the  seller  remained  in  possession 
merely  as  agent,  and  there  was  no  fraudulent  intent  on  the  part  of  the 
buyer,  the  sale  will  be  valid.  Pbwell  v.  Stickney,  320 

3.  Same. — Question  of  FacL — Evidence. — Fraud  is  a  question  of  fact  for  the 
jury,  and  a  case  of  fraud  is  not  made  by  merely  showing  a  sale  of 
goods  without  a  change  of  possession.  /6. 

4.  Same. — Principal  and  Surety. — Where  a  surety  assumes  payment  of  the 
debt  of  his  principal,  and  mortgages  his  land  to  secure  it,  and  in  con- 
sideration thereof  the  principal  transfers  personal  property  to  him,  the 
transaction  is  upon  a  valuable  consideration,  and  the  sale  will  not  be 
set  aside  unless  it  is  shown  that  both  buyer  and  seller  were  guilty  of 
iraud.  /6» 

SCHOOL  CORPORATION. 

See  Highway,  11. 
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SCHOOL  PROPERTY. 
See  HiOHWAYy  11. 

SEDUCTION. 
See  Nbw  Trial,  2. 

1.  Cbmpfennf.— Demtfrrer. — Dama^ — A  complaint,  in  an  action  for  sedno- 
tion.  all^in^  that  the  plaintiff,  on.  etc..  was  an  unmarried  woman  of 
good  reputation  for  chastity,  and  tnat  the  defendant,  under  a  promise 
of  marriage,  seduced,  and  had  illicit  and  carnal  conneotibn  with  her, 
states  with  sufficient  certainty  the  cause  of  action ;  and,  when  these 
facts  are  admitted  by  a  demurrer  to  the  complaint,  the  conclusion  of 
law  is  that  such  acts  caused  damage  to  the  plaintiff,  and  such  con- 
clusion is  sufficiently  stated  by  the  demand  for  judgment  against  the 
defendant  for  a  certain  sum  though  it  is  not  expressly  averred  that 
such  damage  was  caused  by  the  seduction.         Mcllvain  v.  Emery^  f98 

2.  Infant. —  Action  by  Father, —  Defence, — Former  A<fjndiiOaiion, —  I^rochein 
AmL — In  an  action  by  a  father  against  the  seducer  of  his  infant  daugh- 
ter and  servant,  an  answer  of  the  defendant,  setting  up  that  in  a  for- 
mer suit  in  the  name  of  the  infant  daughter  for  the  same  seduction, 
wherein  the  father  appeared  as  the  next  friend  of  his  daughter,  the 
seducer  recovered  judgment,  is  no  bar  t(f  the  pending  action,  and  the 
sustaining  of  a  demurrer  to  such  answer  is  not  error. 

Baraett  v.  Koehei,  4^5 

5.  Same.'^Instrticlion, — Error. — In  such  a  case  an  instruction  of  (he  court, 
to  the  effect  that  even  if  the  seduction  was  occasioned  as  much  by  the 
misconduct  of  the  daughter  as  b^  that  of  the  defendant,  the  father  is 
entitled  to  recover  for  her  services  thereby  lost,  if  anv,  is  not  erro- 
neous; for  the  infant  daughter,  as  against  her  father,  has  no  right  to 
consent,,  and  her  act  in  consenting  to,  or  even  procuring,  the  criminal 
connection,  is  no  bar  to  his  action  for  damages.  lb. 

SHELLEY'S  CASE. 
See  Deed,  5. 

SHERIFF. 
See  Execution  ;  Redemption  ;  Replevik,  1. 

1.  Pleading. — Action  on  SherifTe  Band  for  Failure  to  Levy  Execution, — ^A  com- 
plaint on  the  official  bond  of  a  sheriff  for  failure  to  make  levy  of  an 
execution  within  the  time  required  by  section  719,  R.  S.  1881,  which 
does  not  allege  that  the  sheriff  was  not  otherwise  directed  by  the  plain- 
tiff or  his  agent,  is  insufficient.  StalCf  ex  ret.,  v.  J^mmons,  i^9 

2.  Failure  to  Levy  Execution. — Liability  on  Bond^ To  Whom  Liable. — For  f ail- 
ure  to  levy  an  execution  a  sheriff  and  his  sureties  are  not  liable  to 
strangers  to  the  writ  who  may  sufTer  consequential  injury — as  to  a 
mortgagee  of  the  debtor's  lands,  which,  by  reason  of  failure  to  levy  on 
chattels,  results  in  a  sale  of  the  lands,  thus  depriving  the  mortgagee  of 
his  security.  SUxie^  ex  ret.,  v.  FPAite,  6S7 

3.  Same.— Bond—Breach. — Pleading. — A  breach  of  a  sheriff's  bond  for 
failure  to  levy  an  execution  on  chattels,  which  fails  to  show  that  the 
chattels  were  within  the  bailiwick  and  might  have  been  seized,  is  not 
well  assigned.  lb. 

4.  Same. — iWsposs. — An  unlawful  levy  by  a  sheriff  of  an  execution  against 
A.  upon  the  property  of  B.  is  an  official  act,  and  a  breach  of  the  sher- 
iff's bond,  for  wnich  B.  may  sue.  lb, 

6.  Same. — ComplainL — Practice. — If  a  paragraph  of  complaint  on  a  sher- 
iff's bond  assign  several  breaches,  some  good  and  some  bad,  a  demurrer 
to  the  whole  paragraph  should  be  overruled.  lb. 
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SHERIFFS  SALE. 

See  Drainaos»  2  to 5;  Judgment,!;  Makrisd  Wohaji ;  Mobtoaob^  4; 

Bedehptioh. 

SHORT-HAND  REPORTER 
See  Referee,  10. 

SIGNATURR 

See  Evidence,  5;  Wii«l,  1. 

SLANDER 

1.  Words  which  do  not  impute  a  crime  are  not  slanderous  per  at,  as 
^  swindler,"  ^  cheat,"  or  other  words  charging  fraud. 

Pblloek  ▼.  Haatmgi,  MJfi 

2.  Same, — Complaint. — Words  actionable  p^r  w,  if  shown  by  the  complaint 
to  have  been  spoken  and  understood  of  a  transaction  not  criminal,  are 
not  actionable,  and  the  complaint  is  bad  on  demurrer.  /6. 

8.  Same. — Inniundo. — Where  it  appears  b^  the  complaint  that  the  words 
were  spoken  of  a  transaction  not  criminal,  their  meaning  can  not,  br 
innuendo,  be  so  enlarged  as  to  make  the  complaint  good.  Jo. 

4.  Saane, — Special  Damage, — Where  recovery  is  sought  for  words  actionable 
because  spoken  of  thejflaintiif  in  his  special  calling  or^  trade,  his  busi* 
ness  must  be  alleged  as  a  traversable  lact.  /&• 

6.  CompUdnL — Malice. — Where  the  complaint  in  slander  shows  the  speak- 
ing of  false  and  defamatory  words  which  impute  a  crime,  it  is  not  bad 
for  failure  to  allege  malice.  Burton  v.  BeaAey^  4^1 

6.  Same, —  Wiinas, — Evidence, — In  such  case  it  is  proper  to  allow  witnesses 
to  state  their  understanding  of  the  words  as  well  as  the  circumstance 
to  which  they  had  reference,  that  being  alleged  by  way  of  induce* 
ment.  /6. 

SPECIAL  FINDING. 

.  1.  JhxusUce, —  Verdict, — Judgment, — I^'etumplum, — It  is  only  when  the  spe- 
cial finding  of  facts  is  inconsistent  with  the  general  verdict  that  the 
former  will  control  the  latter,  and  the  court  will  give  judgment  ac- 
cordingly. Nothing  is  presumed  in  aid  of  the  special  finding  of  fact& 
but  every  reasonable  presumption  is  indulged  in  favor  of  the  general 
verdict.  Lassiter  v.  Jaekman^  118 

2.  Burden  of  Jesue. — Practice.  -  Supreme  Court, — A  special  finding  of  facts 
contains  only  such  facts  as  are  proven  on  the  trial,  and,  where  it  is 
silent  as  to  any  material  fact  in  issue,  it  is  regarded  by  the  Supreme 
Court  as  a  finding  against  the  party  who  has  the  burden  of  such  issue* 

Niiche  v.  Earle,  S75 
SPECIAL  VERDICT. 

See  Assignment  of  Error,  1. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Vendee,  2. 

STARE  DECISIS. 
See  Canal. 

STATE  PRISON. 
See  Criminal  Law,  2. 

STATUTE  CONSTRUED. 

See  Ctty,  5;  Clerk  of  Circuit  Court;  Criminal  Law,  2;  Decedentb^ 
Ebtatxs,  14, 15 ;  Fraudulent  Conveyance,  4 ;  Husband  and  Wife  ; 
Landlord  and  Tenant^  1 ;  Marriage,  2;  Married  Woman  ;  Ven» 
DOR  AiTD  Vendee,  2 ;  WirNESs,  3. 


J 


INDEX.  645 

STATUTE  OF  FRAUDS. 

I,  i;  r  See  Beceiveb;  Vendor  and  Vendee,  1 ;  Way. 

Oontraet  not  to  be  Petfor*med  within  One  Year, — Part  Performance, — A  contract 
not  in  writing,  whereby  the  owner  of  a  stallion  furnishes  the  use  of 
the  horse  to  the  mare  of  another  and  agrees  to  pay  the  latter  a  sunt 
named  for  the  resulting  foal  when  five  months  old,  is,  in  respect  to  the 
sale  of  the  foal,  within  the  statute,  and  can  not  be  enforced  bj  reason 
of  the  part  performance  of  the  contract.  Orooes  y.  Vook^  169 

STATUTE  OF  UMITATIONa 
See  DfiOEDBNTs'  Estates,  7,  16;  Fbaudulent  CoNVEYAnrcE,  3;  MoBnv 

^      OAQE,  2, 4. 

$  Sucqitiana  to. — Oom^inL — Demurrer, — A  demurrer  to  a  complaint  ought 

^  not  to  be  sustained  on  the  ground  that  the  complaint  shows  a  case 

barred  by  the  statute  of  limitations,  unless  it  also  appears  that  the  case 
does  not  come  within  any  of  the  exceptions  to  the  statute. 

Lueaa  y.  Laheriue.  f>t7 
b  STOCK. 

[  See  (DORPORATIONB. 

5  .  STREET. 

See  Canalj  City,  2  to  5. 

SUBROGATION. 

See  Mortgage,  1 ;  Res  Adjttdicata,  11. 

1.  Mortgage  Liens. — FUading. — One  who,  in  ignorance  of  a  junior  encum- 
brance upon  land,  has  paid  and  cancell^  of  record  a  prior  lien  and 
taken  a  mortgage  upon  that  and  other  land  to  secure  the  repayment  of 
the  money  so  used,  can  not  have  the  cancelled  lien  revived  and  enforced 
in  his  favor  without  showing  that  his  security  is  otherwise  insufficient. 

Edinburgh  etc,  Co.  v.  Zo^Aom,  88 
2.  Same. — Subrogation  is  allowed  only  when  necessary  to  the  ends  of  jus- 
tice, lb. 

SUPREME  COURT. 

See  Assignment  of  Error;  Bill  of  Exceptions;  Criminal  Law,  8, 
J  12;  New  Trial,  3,  4;  Pleading,  2,  10;  Practice,  4;  Railroad, 

2;  Special  Finding;  Trial. 

1,  Judgment^  Objection  to  Form  of. — Exception. — Objection  to  tfce  form  or 
substance  of  a  judgment  should  be  made  the  subject  of  a  special  excep- 
tion or  motion  to  modify,  shown  by  a  proper  bill  of  exceptions.     A 

,  general  exception  '^  to  the  judgment  and  the  form  thereof ''is  insuffi- 
cient. Ex  Parte  Hayes,  1 

2.  BrUf. — Apj^raiioe. — Notice  f^  Appeal. — Dismissal. — The  filing  of  a  gen- 
eral briei  in  the  Supreme  (Jourt  is  an  appearance,  after  which  a  mo- 
tion to  dismiss  the  appeal,  for  want  of  notice  of  the  appeal,  comes  too 

late.  •  Schmidt  v.  Wright,  56 

8.  Pradice. — Demurrer  for  Defect  of  Parties. — Amendment — EstoppeL — One 
who  demurs  to  a  complaint  for  a  defect  of  parties  can  not,  on  appeal, 
claim  that  the  court  erred  in  permitting  an  amendment  to  supply  the 
defect  stated,  nor  that  the  complaint  was  made  bad  by  reason  of  the 
amendment,  which  consisted  only  in  striking  out  the  name  of  the 
State,  and  leaving  the  name  of  the  relator  as  plaintiff  instead  of  rela- 
tor. Bond  V.  Armstrong,  6S 

4.  Instructions. — Evidence. — A  judgment  which,  it  appears  affirmatively,  is 
right  upon  the  evidence,  will  not  be  reversed  tor  erroneous  instruc- 
tions. LouiaviUe,  etc,  R.  W.  Co.  v.  Grubb,  8S 

^  6.   BiU  of  Exceptions. — DismissoL — The  Supreme  Court  will  not  review  a 

ruling  of  the  court  below  refusing  a  motion  to  dismiss  a  cause,  whea 
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the  bill  of  exceptions  fails  to  show  the  reasons  assigned  for  the  mo- 
tion. Evans  v.  Sckafer,  9f 

6.  Same, — Defective  TrarucripL — OomplainL — Bremt^ption. — The  transcript 
filed  in  the  Supreme  Court  did  not  give  a  material  word  in  the  com* 
plaint,  the  clenc  testifying  that  he  could  not  determine  which  of  two 
words  it  was. 

Heldf  that  the  information  could  not  be  supplied  hj  affidavits  filed  in  the 
Supreme  Court 

Heidf  also,  that  the  Supreme  Court,  on  a  question  of  its  sufficiency,  would 
presume  the  word  which  would  support  the  complaint  and  the  judsp- 
ment  below.  Ih, 

7.  iliWies. — Appeal  to  Supreme  (hurt, — Jurisdietion, — DigmiegaL — All  parties  I 
to  the  judgment  below  afiected  thereby  must  be  made  parties  to  an  * 
appeal  to  the  Supreme  Court,  else  the  appeal  may  be  dismissed  for 
want  of  jurisdiction.    B.  S.  1881,  section  635. 

Hundedoek  ▼.  Dundee,  etc,  Cb.,  1S9 
StcUe,  ex  reL,  v.  East,  60t 

8.  Weight  of  Evidence, — Selling  Intoiieatina  Liquor, — In  a  prosecution  for 
selling  intoxicating  liquor  without  license,  the  Supreme  Court  will 
not  disturb  the  finding  of  the  trial  court  on  the  mere  weight  of  the 
evidence  or  the  credibility  of  witnesses.  Davie  v.  J^ate,  168 

9.  Correction  of  Record, — The  correction  of  a  record  must  appear  to  have 
been  made  by  order  of  the  court  whose  l^ecord  it  is,  ana,  if  the  tran- 
script do  not  show  this,  the  Supreme  Court  will  regard  it  as  a  nullity. 

Wilcox  V.  Mqjore,  iSOS 

10.  Same, — Evidence, —  Error, — The  rejection  of  evidence  offered  can  not  be 
made  available  error,  where  the  record  fails  to  show  what  it  was,  and 
that  it  was  stated  to  the  court  below.  J6. 

•  11.  Evidence, — Jury. — The  Supreme  Court  will  not  reverse  a  judgment  for 
want  of  direct  evidence  of  a  fact  which  the  jury  may  have  inferred; 
especially  when  it  appears  that  the  fact  was  not  contested  at  the  trial. 

Louigcille^  etc,,  R,  W,  Cb.  v.  Qoodbarf  BIS 

12.  Appeal'-' Notice. — Suftmission, — Ajmearanee, — DiemieaaL — Where  a  case 
is  submitted  without  notice  of  the  appeal  to  appellees  interested  and 
without  their  appearance,  the  Supreme  Court  will  set  aside  the  sub- 
mission, and,  if  there  be  no  notice  or  appearance,  will  dismiss  the  ap- 
peal on  call  in  open  court.  Burkam  v.  McEffreah,  fSS 

13.  Same, —  Traneeript, — Loet  Pleadingn. — Practice. — A  paper  furnished  by 
counsel  to  the  clerk  as  a  substitute  for  a  lost  pleading,  without  order 
or  leave  of  court,  is  no  part  of  the  record.  Ih. 

14.  Submission  of  Oause. — Filing  Appdlan^s  Bri^, — Rule  14* — Where  a  cause 
is  submitted,  either  on  call  or  by  agreement  of  the  parties,  in  the  Su- 
preme Court,  Rule  14  of  the  rules  of  the  court  imperatively  requires 
that  the  appellant's  brief  shall  be  filed  in  sixty  days  from  the  date  of 
submission,  and  provides  that  if  such  brief  is  not  so  filed  the  appeal 
shall  be  dismissed;  and  the  filing  of  the  appellant's  brief  after  the  ex- 
piration of  tjie  sixty  days  will  not  prevent  the  dismissal  of  the  appeal. 

Sagasser  v.  Wyrm,  2SS^ 

15.  Bill  of  Exceptions — An  amended  complaint  and  the  answer  thereto  supeiv 
sede  the  original  pleadings,  and  where  no  motions  are  made  in  rela- 
tion to  the  answer  filed  to  such  amended  complaint,  a  bill  of  exceptions 
embracing  rulings  upon  motionsmade  in  respect  to  the  original  answer 
can  not  be  made  available  to  raise  any  question  upon  the  second 
answer  filed.  Siaie,  ex  reL,  v.  Hay,  S74 

16.  Same. — Demurrer, — Prettumptiofn. — Where  a  demurrer  is  overruled  to  a 
pleading,  but  is  not  in  the  record,  no  question  is  presented  thereby  to 
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the  Supreme  Court,  the  presumption  being  in  favor  of  the  action  of 
the  trial  court.  lb, 

17.  Practice. — Motion  to  ^rike  Qui  Portums  ofComplainL — A  motion  to  strike 
out  portions  of  a  pleading,  commencing  and  ending  with  certain  words 
on  certain  lines  therein,  is  too  indefinite  to  present  any  question  in  the 
Supreme  Court,  where  the  words  sought  to  be  struck  out  are  not  set  out 
in  a  bill  of  exceptions.  Mcllvain  v.  Emen/f  £98 

18.  BequireTnerUa  of  Brief.  —Under  the  rules  and  decisions  of  the  Supreme 
Court,  the  appellant's  brief  should  contain  a  statement  of  the  points 
or  questions  in  the  record  upon  which  he  relies  for  the  reversal  of  the 
judgment,  and  the  citation  of  his  authorities,  if  any,  and  a  perspic- 
uous and  concise  argument.  OUy  of  Anderson  v.  Need,  S17 

19.  Evidence. —  Harmleas  Error, — The  exclusion  of  proper  evidence,  which 
could  not  have  changed  the  result,  is  a  harmless  error  and  will  not 
reverse.  BunneU  v.  Studebaker,  SS8 

20.  Cause  for  New  TridL — Assignment  of  Error. — A  ruling  of  the  court,  by 
which  the  appellant  claims  he  was  prevented  from  having  a  fair  trial, 
is  a  cause  for  a  new  trial,  under  the  first  statutory  cause  in  section  659, 
B.  S.  1881 ;  but  such  ruling  can  not  be  properly  assigned  as  an  inde- 
pendent error  in  the  Supreme  Court.  HiUU  v.  Skoaff  395 

21.  Rule  19, — Dismvsaal  cf  Appeal.  Submimon  by  AgreemenL —  Waiver, — ^The 
submission  of  a  cause  by  agreement  is  a  waiver  of  the  appellee's  right 
to  move  for  the  dismissal  of  the  appeal  because  of  the  appellant's  fail- 
ure to  cause  the  transcript  to  be  paged,  as  required  by  Kule  19  of  the 
Supreme  Court.  Andersonj  etc^  Asa^n  v.  Thompson^  405 

22.  Same, — AaaignmeTU  of  Crow  Errors.— Sufficiency  e/  Complaint. — Appeal  by 
jRfatn/^.— Where  the  plaintiff  appeals  from  the  judgment  below,  the 
defendant  can  not,  as  a  rule,  call  in  question  the  sufficiency  of  the  com- 
plaint in  the  Supreme  Court  except  oy  the  assignment  of  a  cross  error 
presenting  such  question.  76. 

23.  Harmless  Error. — Irrelevant  Epidence.— The  admission  of  evidence  which 
is  wholly  irrelevant,  and  ordinarily  would  have  no  weight,  is  not  a 
harmless  error,  when  the  record  discloses  that  the  verdict  was  probably 
founded  upon  it  Uesein  v.  Ueck,  449 

24.  Demurrer. — ^The  Supreme  Court  can  not  consider  whether  there  was 
error  in  overrnling  a  demurrer  which  is  not  in  the  record. 

Louisville^  ete.y  R.  W.  Co.  v.  Henly,  635 

25.  Same. — Nem  TriaJ^ — BiU  of  Exceptions.'- Evidence, —  Verdict — Where  the 
bill  of  exceptions  does  not  contain  all  the  evidence,  the  Supreme 
Court  will  not  consider  whether  the  verdict  is  contrary  to  law,  or  sup- 
ported by  sufficient  evidence,  or  whether  the  damages  are  excessive.  lb, 

SURVEY. 
See  Deed,  3. 
SWAMP  LANDS. 
See  Deed,  4. 
TAX  TITLE. 
See  MoBTOAOE,  3 ;  Taxes,  3. 
TAXES. 
See  CiTT,  1,  6;  County  CoMMigsiojTERS,  3;  Mobtoaoe,  2,  3. 
1.  Snle  of  Real  Emtate. — Ownership. — A  sale  of  land  for  delinquent  taxes 
is  not  invalid  becanse  the  land  was  listed  or  charged  on  the  tax  dupli- 
cate in  some  other  name  than  that  of  the  true  owner. 

Srhrodt  y.  Deputy,  90 

.  2.  Same. — Ptrsnnnl  Prnpfrh/.  ~  TSfh. — Where  the  owner  of  land  sold  for 

taxes  has  personal  property  in  the  county  out  of  which  the  taxes  could 
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have  been  made,  the  sale  is  ill^al  and  the  purchaser  does  not  obtain 
title.  J6. 

'5.  SaU  0/  Real  EetaU.'-Ih9eription.-—Tax  TUU.—Adumlo  Quiet  lY^.— Lien. 
— CouTUer-Claim. — When  lands  are  taxed  and  sold  for  taxes  by  a  de- 
scription so  imperfect  that  they  can  not  be  identified  thereby,  the  pur- 
chaser might,  under  the  statute  (1  R.  S.  1876,  p.  129,  sec.  257),  enforce 
a  lien  upon  the  lands  actually  intended,  provided  he  had  received  a 
deed ;  and  where  suit  is  brought  against  him  to  quiet  title  before  such 
time  has  elapsed  as  entitles  him  to  a  deed,  he  may,  by  counter-claim 
showing  the  facts,  have  a  lien  established.  Iteed  v.  Earhart^  159 

4.  Omitted  Property, — AsMssmmi, — County  Treasurer, —  Injunction, — Under 
the  statute,  1  B.  S.  1876,  p.  72,  section  94,  a  treasurer  has  no  authority 
to  assess  taxes  upon  omitted  property  except  for  the  current  year,  and 
the  collection  of  taxes  so  assessed  may  be  enjoined. 

HamiUon  v.  Amaden,  SOA 
TENDER. 

See  Promissory  Note,  1. 

THREATS. 

See  Assault  and  Battery,  1. 

TITLE. 

See  Decedento'  Estates,  6 ;  Deed  ;  Evidence,  2 ;  Judgment,  1 ;  Jubtigb 
OF  the  Peace,  1 ;  Married  Woman  ;  Mortoaoe,  3 ;  Real  Estate 
Action  to  Reoover  ;  Taxis  ;  Trust  and  Trustee^  1 ;  WrrNEss,  4. 

TOWN. 
See  City,  6. 

TRANSCRIPT. 

See  EviDENOE,  8  to  8;  Justice  op  the  Peace,  2;  Mandamus,  1;  Su- 
preme Court,  6,  9, 13,  21. 

TRESPASS. 
See  Sheriff,  4. 

TRIAL. 

See  Interpleader,  «5 ;  Practice,  3 ;  Referee. 
Jury, — New  TriaL — The  refusal  of  a  trial  by  jury  can  only  be  questioned 
in  the  Supremo  Court  as  a  reason  for  a  new  trial. 

Keteham  v.  BrcuUf  ete.,  Co.,  615 

TRUST  AND  TRUSTEE. 

1.  Real  Estate. — Agre-emenL — Title.—Where  one  furnishes  another  money 
to  buy  land,  under  an  agreement  made  at  the  time  that  the  latter 
shall  take  the  title  in  his  name  and  hold  it  for  the  benefit  of  the  former, 
and  the  land  is  bought  with  the  money  so  furninhed,  a  valid  ana 
enforceable  trust  results.  Boyer  v.  Libey,  2S5 

2.  Same.—Coneideralion.^k.  trust  in  land  can  not  be  created  by  parol 
agreement,  unless  the  consideration  for  the  purchase  of  the  land  is 
paid  by  the  person  who  claims  to  be  the  benenciury.  Nor  will  a  trust 
result  when  the  money  is  paid  and  the  agreement  made  after  the  pur- 
chase. Ih. 

S.  ReeuUing  Trust. — Hiuhand  and  Wife. — Conveyance. — Notice. — Pi''omi38orv 
Note, —  Assignor  and  Amipi^e.  —  Vendor  and  Vendee.  —  A  wife  placed 
money  in  her  husband's  hands  to  buy  a  tract  of  land  for  her.  He 
made  the  purchase  with  the  money,  taking  the  conveyance  to  him- 
self, and  agreeing,  without  fraudulent -intent,  to  hold  the  lands  in  trust 
for  her.  Afterwards  he  sold  the  lands  to  one  without  notice  of  the 
trust,  taking  a  note  for  the  purchase-money,  payable  to  himself,  which, 
withont  her  consent,  he  assigned  to  one  having  notice  of  the  trust. 
Heldf  that  she  was  entitled  to  the  proceeds  of  the  note.  lb. 
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ULTRA  VIBES. 
See  City,  1. 

USURY. 

See  Interest. 

VARIANCE. 

€ee  Crdcihal  Law,  10;  Railroad,  2 ;  Real  Estate,  AonoN  to 

Recover,  4. 

VENDOR  AND  VENDEE. 
See  Deed,  4;  Mortgage,  4;  Trust  and  Trustee;  Way;  Witness,  3. 

1.  SlaiuU  <^  Frauds, — Promiasory  Note. — Consideration, — CofiUracL — A  parol 
contract  for  the  conveyance  of  land  is  not  void,  but  only  voidable,  and 
is  a  safficient  consideration  for  a  promissory  note,  and  if  the  vendor 
show  himself  able  and  willing  to  perform  he  can  recover  upon  the  note. 

Schierman  v.  Beckett,  62 

2.  ChniraeL — Decree  of  Specific  Berformance. — Judicial  Sade, — Married  Wo- 
man.— SuUuU  ConstrtLcd.  —  A  decree  for  specific  performance  of  a  hus- 
band's contract  for  the  sale  of  lands,  executed  by  a  deed  to  the  pur- 
chaser by  a  commissioner  appointed  for  that  purpose,  is  not  a  judi- 
cial .sale,  and  does  not,  under  the  statute  (R.  S.  1881,  sections  2608- 
2511),  convert  the  wife's  inchoate  interest  into  a  vested  estate. 

Straughany.  W1^24B 
VERDICT. 

See  Assignment  of  Error,  1;  Instructions,  2;  Interpleader,  5;  In- 
terrogatories to  Jury;  Landlord  and  Tenant,  3;  Maligioub 
Prosecution,  1;  Pleading,  5;  Practice,  1,  2;  Referee,  3;  Ra* 
PLEvm,  1,  2 ;  Special  Finding,  1 ;  Supreme  Court,  23»  25. 

VOLUNTARY  PAYA^NT. 
See  Intoxicating  Liquor,  2. 

VOLUNTARY  SERVICR 
See  County  Commissioners,  2. 

WABASH  AND  ERIE  CANAL. 

See  Canal. 

WAIVER. 

See  EviDENCS,  1 ;  Highway,  9;  Pleading,  2,  6;  Supreme  Court,  21. 

WARRANT  OF  ATTORNEY. 

See  Judgment. 

WARRANTY. 

See  Receiver;  Sale,  1. 

WAY. 

Private  Way. — Contract. — Coruideration. — Statute  cf  Frauds. — License, — Revo- 
cation.—  Ivjundi/m. — Deed. —  Vendor  and  Vendee. —  Notice.  —Three  ad- 
joining proprietors,  one  of  whom  had  theretofore  received  a  cash  con- 
sideration, on  a  verbal  contract  for  a  private  way  twenty-five  feet  wide 
«  across  his  land,  from  A.  who  owned  land  at  the  terminus  of  the  way. 
agrqed  by  parol  that  three  of  them  should  ^ive  forever,  for  the  use  oi 
the  four  tracts  of  land,  a  way  twenty  feet  wide  from  the  lands  of  A.  to 
a  public  road,  the  four  to  join  in  making  it  a  good  way,  which  they 
did,  A.  releasing  fifteen  feet  of  his  former  way,  and  the  new  wiiy  was 
used  by  all  until  ench  conveyed  his  tract  to  separate  purchasers,  with 
notice,  the  deeds  Iteing  in  the  usual  form,  without  expressly  conveying 
the  appurtenant  right  of  way.  The  grantees  of  the  three  proprietors 
then  closed  the  way,  and  the  grantee  of  A.  sued  them,  stating  the  facts. 
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Held,  that  the  complaint  was  good,  and  equity  would  protect  A.'s  grantee 
in  the  easement  by  injunction.  Sinums  v.  Moreliouse,  89 1 

WIDOW. 

See  Decedenib'  Ebtatis,     to  9,  12;  MoBTaAOE;  Will,  2;  Withebb,  3. 

WILL. 

See  Decedents'  Estates,  2, 10, 16. 

1.  CohUoL — SigmaJture.'^Th.e  name  and  seal  of  the  testator  appeared  after 
the  attestation  clausci  on  the  right,  with  the  signatures  of  attesting 
witnesses  on  the  left. 

Hetdy  that  this,  as  a  ground  of  contest  after  probate,  was  frivolous. 

HuJloweU  V.  HaaaweU,  251 

2.  (hwirucium, —  Widow. — De9cent. — A  testator,  by  one  item  of  his  will, 
g^ve  certain  real  estate  to  his  wife,  remainder  in  fee  to  his  children, 
and  also  certain  personal  property;  and  by  the  next  item  he  gave 
the  residue  of  his  real  and  personal  estate  to  his  children,  ^'  after  my 
beloved  wife  has  taken  her  portion  according  as  the  law  provides." 

Hdd,  that  the  |)rovision  made  in  the  first  item  was  plainly  in  addition  to 
the  right  in  his  estate  given  by  law  to  the  widow,  and,  by  virtue  of 
the  statute  (E.  S.  1881,  section  2505),  she  was  entitled  to  both. 

Burkhalier  v.  BurkhaUer,  568 
WITNESS. 

See  AssAUi/r  and  Battery,  1;  Continuance,  1;  Criminal  Law,  4,  7j 
Decedents'  Estates,  13;  Highway,  8;  Husband  and  Wife;  In- 
toxicating Liquor,  3,6;  Slander,  6;  Supreme  Court,  8;  Will,  1. 

1.  BijcarnvMiion  (jf  Party. — ImperHnerU  Questumx. — Practice, — Under  the  pro- 
visions of  section  509,  R.  S.  1881,  a  party  to  an  action  may  be  examined 
by  his  adversary,  as  a  witness,  concerning  any  matter  stated  in  the 
pleadings,  but  he  may  refiue  to  answer  questions,  which  are  not  con- 
cerning any  matter  stated  ro  the  pleadings,  as  irrelevant  and  imperti- 
nent. Chaffin  V.  Brwtmfidd^  SOS 

2.  Same, — Panithment  as  for  OonUmpL  ^Striking  <nU  Pleading, — Error, — 
Under  section  613,  R  S.  1881,  it  is  only  where  a  party  refuses  to  at- 
tend and  testify  that  he  may  be  punished  as  for  a  contempt  and  his 
pleadings  struck  out.  If  it  appear  that  he  did  attend  and  testify, 
and  merely  refused  to  answer  irrelevant  and  impertinent  questions,  it 
will  be  error  to  punish  him  as  for  contempt,  or  to  strike  out  his 
pleadings.  Ih, 

8.  Oompeteaey  of  Airfies. — Action  to  Recover  Real  Estate. — Heire.-^ Statute 
Construed, — In  a  suit  to  recover  lands,  the  plaintifib  were  the  widow 
and  heirs  of  H.,claiming  by  descent  from  him,  and  that  he  took  title 
by  conveyance  from  F.  The  defendant  claimed  by  virtue  of  a  prior 
contract  of  purchase  from  F. 
Meld,  that  the  defendant  was,  under  the  statute,  B.  S.  1881,  section  499,  a 
competent  witness  in  her  own  behalf.  Harding  v.  Elzey,  S21 

4.  CompeUney, — Fraud. — Sale, —  Qmepiraey. — Evidence. —  Where  there  is 
evidence  of  a  consj^iracy  to  defraud  a  third'  person  by  the  sale  of  a 
chattel,  the  vendor  is  a  competent  witness  to  impeach  the  title  of  his 
vendee.  Bunnell  v.  Slvd/diaker,  SS8 
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